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The Normal Chaos of Family Law 
John Dewar* 


Over the last 20 years, different explanatory frameworks in family law have waxed 
and waned. John Eekelaar’s Family Law and Social Policy,! which enjoys its 
twentieth anniversary of publication this year, was a pathbreaker in this respect. I 
first read it as an undergraduate, when it was still a recent book. I remember being 
fascinated by the methodological daring of it: for Eekelaar was suggesting that we 
could better understand family law if we thought in terms of its functions, of what 
it did. The idea that functionalism, an explanatory model associated with 1960's 
Parsonian family sociology, could be relevant to understanding law, struck me then 
as an exciting one. 

Since then, legal scholarship has moved on, and family law in particular has felt 
the powerful imprint of both feminism and post-structuralism, to the extent that 
functionalist accounts, such as Eekelaar’s, are probably not taken very seriously 
these days (after all, who gets to decide what those functions are and who judges 
whether family law does function as the model suggests?).? Instead, theoretical 
interest today centres on what might be termed *constructionist' accounts of family 
law, that is, the way legal discourse privileges certain family forms, individual 
behaviours or orientations, or more generally ‘constructs’ sexuality, or our 
subjective sense of ourselves. Books that are representative of this trend would be 
Katherine O'Donovan's Family Law Matters? and Richard Collier's Masculinity, 
Law and the Family.‘ 

I am convinced that both functionalist and constructionist accounts of family law 
offer rich insights? — but I'm not convinced that they tell the full story. This is 
E —————————————— 
*Faculty of Law, Griffith University, Brisbane, Australia. 

Earlier versions of this article were delivered as seminars to the Postmodern Legal Theory Workshop at the 
University of Hong Kong, at the University of New South Wales and at Griffith University I would like to 


thank Reg Graycar, John Murphy, Bill MacNeil, Shaun McVeigh, Peter Nygh and Stephen Parker for their 
valuable comments on those carlier versions, as well as the anonymous reviewers. 


3 (London: Piuto Press, 1993). Although O'Donovan's work is not exclusively constructionist in my 
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because both schools of thought, although quite different from each other in many 
respects, have one feature in common: namely, that they tend to ascribe more 
coherence to law than it seems to me actually to possess, the better to enable it 
either to function, or to construct the world around us.$ Yet it seems to me that to 
the extent that family law deals in ideas of what families are, how their members 
should deal with each other, and what the role of law and the state should be with 
regard to them, it is not coherent at all. 

Instead, I want to suggest that many contemporary developments in family law 
can be characterised as chaotic, contradictory or incoherent. By ‘family law’ for 
these purposes, I mean primarily Anglo-Australian family law,’ since England and 
Australia are the two jurisdictions with which, for reasons of personal history, I am 
most familiar. I suspect, though, that a lot of what I want to say may have 
application to family law in other jurisdictions. By ‘chaos’, I mean simply to 
convey a sense of disorder or lack of system, at least at the level of legal text.8 But 
even this language may not be strong enough, and I shall also rely from time to 
time on what Frederic Jameson calls ‘antinomy’, that is, ‘two propositions that are 
radically, indeed absolutely, incompatible, take it or leave it'.? Whereas contra- 
dictions are thought to be susceptible in the long run to productive resolution, 
antinomies are not. Family law, I shall suggest, is contradictory, disordered, 
incoherent and, in part at least, antinomic. 

In saying this, I am not diagnosing a crisis of any sort. Indeed, I want to suggest 
that this is a perfectly normal state of affairs: normal, because family law engages 
with areas of social life and feeling — namely love, passion, intimacy, commitment 
and betrayal — that are themselves riven with contradiction or paradox.!? Just as the 
family is the backdrop against which many of these contradictions are played out, 
so too is family law an arena in which some of these contradictions emerge in the 
language and form of law. So questions about rights, justice, autonomy, 
relationships and values rise to the surface of legal debate in ways that are often 
readily visible to even the untrained eye. It may be that family law is more 
cognitively open to its social environment, or less systematic, than other areas of 
law, so that it is easier to see a continuity between law and its context. But family 
law is more than just a specialised form of ethical debate or ideological text: it is 
also part of the wider legal system, and therefore to some degree autonomous, or 
disconnected from its environment, a fact which, as I shall argue, can contribute 
contradictions of its own. 


-——————MÀ————ÁáÉÁÉÉÉRM NNNM 
6 Writers of the constructionist school acknowledge that legal constructions of the family contain their 
own ambiguities (sce, ¢g Diduck, ibid 538-542), but not (it seems) to the extent that they threaten to 
undermine the power of law to construct families in particular ways, or to convey particular 
ideologies about family life. In other words, the ambiguities, or contradictions, identified in 
constructionist accounts are kept within sufficient limits to ensure that the constructive project of law 
remains possible. My argument is that those contradictions may be more profound than this suggests, 
and that we must look beyond legal texts themselves to understand bow those contradictions are 
stabilised or normalised. 

7 I take this to refer only to ‘private’ family Law (marriage, cobabitation, divorce, property, main- 
tenance and children) and to exclude the ‘public’ law aspects of child care and medical treatment of 
children, although it may be that some of what I have to say could apply to both. There are, of 
course, important differences between English and Australian family law, in content, and constitu- 

tional and institutional setting. I have highlighted relevant differences where they seem relevant or 


important. 
8 I shall suggest later that this chaos may serve some coherent political purposes. 
9 "The Antinomies of Postmodernity', in The Seeds of Time (New York: Columbia UP, 1994) 1-2. 
10 U. Beck and E. Beck-Gernsheim, The Normal Chaos of Love (Oxford: Polity, 1995) from which I 
have borrowed my title. 
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In some ways, the idea that chaos is normal may be more shocking than that of 
crisis, accustomed as we are to equate progress with system, coherence and the 
successful resolution of contradiction. In addition, to many lawyers, the suggestion 
that chaos is an inevitable feature of one’s own discipline could be seen as an 
admission of failure, or of a lack of moral fibre. Nevertheless, I stick to it, because 
it seems to me to express an important truth. 

In doing so, I am aware that I run the risk of positivising the subject: of focusing 
too much on the texts of the law, and not its practices. In anticipation of that, I shall 
be using the idea of chaos as normal to gain a sociological insight into the nature of 
legality at work in family law. I want to suggest that, contrary (or perhaps, in 
addition) to the assumptions of both the functionalist and constructionist schools, 
the rules or texts of the law do not completely determine practices (which, given 
my main thesis, is probably just as well). Instead, I want to draw on Pierre 
Bourdieu’s suggestion that the logic of following a rule ceases at the point at which 
logic ceases to be practical,!! that we should be cautious of assuming that the social 
world is determined only by rules, rather than the social practices and strategies of 
those (such as legal professionals) whose behaviour is oriented to, or addressed by, 
legal norms.!? It is these practices, I suggest, that hold the chaos of family law at 
bay. The practices associated with family law are not my prime concern here. But I 
believe that we can gain a better understanding of the nature of those stabilising 
practices if we first understand the idea of normal chaos as a characteristic feature 
of the texts that provide their setting. 

My procedure in this paper will be to consider a series of uncertainties that haunt 
family law. I shall argue that these uncertainties, or perhaps anxieties, are 
responsible to a large degree for the normally chaotic state of modern family law. 


Normative anarchy? 


A first uncertainty concerns the normative content of family law. There are two 
versions of this. The first queries whether family law has any normative content at 
all, and suggests that it is not real law. The second suggests that it does have a 
normative content, but that there is a plurality of legal norms stemming from two 
different, and perhaps inconsistent, ways of characterising legal obligations 
between family members. I shall suggest that while the first uncertainty is 
unwarranted (and that — on the contrary — family law exemplifies what might be 
called modern legalism), the second should be taken seriously. 

Family law has a low status in both professional practice and in the academy. It 
is often described as a free for all in which there are too few rules, too much 
untrammelled discretion by decision-makers, too much attendance to the detailed 
particulars of each case and too much reliance on expert evidence. Family law 
reform is also said to be too much influenced by empirical studies instead of 
rationally established a priori principle.'> Close scrutiny of family law reports, so 
the argument goes, will not yield an elegant and abstract doctrinal system, but little 


(le a NM e ————— 
11‘... [T]he logic of practice lies in being logical to the point at which being logical would cease to be 
practical’: P.Bourdieu, ‘Codification’ in P. Bourdieu, Im Other Words: Essays Towards a Reflexive 

k (London: Polity, 1994) ch 4. 

12 Or, as N. Luhmann has put it, ‘the legal system consists of all social communication that is 
formulated with reference to law’: The Differentiation of Society (New York: Columbia UP, 1982) 
122. 

13 R. Deech, ‘Divorce Law and Empincal Studies’ (1990) 106 LOR 229. 
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more than specific and unanalysable instances of the exercise of a discretion, far 
too enmired in the factual specifics of each case to yield anything approaching a 
principle or ratio. As such, it is not real law, just a poor relation of the harder 
disciplines of the common law, a falling away from a proud legal tradition. !4 

I want to argue against this point of view, not only for reasons of professional 
pride, but also because I believe it is wrong. It is wrong, first, in suggesting that 
family law is somehow out of step with other areas of law or doctrine. On the 
contrary, I want to suggest that family law is in many ways a paradigm example of 
modern law, an exemplary case of what Marc Galanter calls ‘new legalism'.!5 That 
is to say, it is an area of law that extensively incorporates materials or information 
from other disciplines, losing its distinctively legal flavour in the process, which 
Galanter calls ‘de-differentiation’ ;!6 and that it is an area of law that operates not 
by direct physical coercion or ‘brightline’ rules, but through ‘indirect symbolic 
controls’ which ‘radiate messages’, something Galanter calls a ‘diffusion of legal 
authority’. I will return to this point in more detail later on. For the moment, I want 
to suggest only that far from straying from the true path of the law, family law may 
tell us a good deal about where mainstream legalism is headed. 

There is a second reason why this view is wrong. This is that family law is not 
nearly as empty of rules, or shot through with discretion, as it would have us think. 
Instead, family law consists of a mix of both rules and discretion,!? and that, if 
anything, there is a shift taking place towards rules and away from discretion, as I 
have argued elsewhere.!5 If we were to adopt, for example, Cass Sunstein's 
taxonomy of what he calls ‘sources of law',!? we would find plenty of examples in 
family law of each item in his list, spanning a continuum from untrammelled 
discretion, through presumptions, factors, standards, guidelines and principles to 
rules. 

In fact, I want to argue that family law presents a particularly rich array of 
sources of law in Sunstein's sense, for reasons that are connected to the second 
version of the anxiety about normative anarchy that I mentioned earlier: the version 
that I said deserves to be taken seriously. This is that the normative pluralism at 
work in family law reflects uncertainty about its proper role or purposes. 

To demonstrate this, I want to use Stephen Parker's suggestion that Anglo- 
Australian family law has oscillated uneasily between two different ways of 
conceptualising tbe role of law in relation to families: that is, between seeing 
family law as primarily concerned, on the one hand, with the enforcement of rights 
between family members; and, on the other, as primarily concerned with 
consequences, or with maximising utility, so that family law is about weighing 
or balancing different interests in pursuit of an optimal outcome. So, for example, 





14 It is difficult to provide evidence in writing of these views, but I have come across them many times 
in the world of practice and in the academy. 

15 M. Galanter, ‘Law Abounding: Legalisstion around the North Atlantic’ (1992) 55 MLR 1. 

16 The extent to which law can successfully incorporate information from other disci been 
called into question by Michael King and others: see, for example, M. King and C. Piper, How the 
Law Thinks about Children (Aldershot, Arena, 2nd ed, 1995) 

17 For present purposes, the difference between the two lies in the extent to which the relevant legal 


norm seeks to constrain choice at the point of application by the decision-maker: the greater the 


18 ‘Reducing Discretion in Family Law’ (1997) 11 Australian Journal of Family Law 309. 

19 C. Sunstein, n 17 above; see also C. Sunstein, Legal Reasoning and Political Conflict (New York: 
OUP, 1996) 19-34. ` 

20 S. Parker, ‘Rights and Utility in Anglo-Australian Family Law’ (1992) 55 MLR 311. 
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the shift from the mid-nineteenth century rule that a father had an absolute right to 
custody of his legitimate children, to the twentieth century position in which 
decisions concerning the custody of children were to be decided according to what 
was in the child’s best interests, could, in Parker’s terms, be seen as a shift from a 
rights model to a utility model. 

Parker suggests that this shift from rights to utility has been associated with a 
move from rules to discretion. But he also suggests that there is evidence over the 
last twenty years of a move back to a rights model in family law,?! while there 
remains a continuing attachment to a utility ethic. All of this, he suggests, has led 
to a state of ‘normative anarchy’.22 A good example would be child support 
legislation, which was presented politically as a way of advancing the rights of 
children, or of enforcing parental responsibilities towards them, and as a deliberate 
move away from the old discretionary system, which was thought to produce 
uncertainty and inconsistency. The child support scheme is notoriously rule- 
bound; yet it co-exists alongside the courts' statutory powers to redistribute 
property on divorce, which remains one of the best examples of discretion at work 
in family law, and is geared primarily to rewarding the past contributions, or 
meeting future needs of spouses out of the pool of family property.” 

A more recent example of co-existence of rights and utility thinking comes from 
the recent Australian reforms to the Family Law Act 1975 (Cth) concerning 
children after divorce.25 Here, the opening section of the new Part states clearly 
that children have a right of contact with both parents." The concept of a child 
having a right is a new one in family law legislation. Decisions about children are 
usually made in accordance with the classic consequentialist formula that the court 
must decide a case in accordance with the child's best interests or welfare, rather 
than according to their rights. The new statutory right of contact owes its presence 
in the Australian law to the UN Convention on the Rights of the Child.? However, 
the new Australian vision qualifies this right of contact by reference to the 
child's best interests.28 This means that the Family Court is presented with an issue 
framed simultaneously in terms of rights and utility, while being offered no 
guidance on how the relationship between a child's right to contact and a child's 
best interests are to be constructed in a particular case. 

For example, suppose there has been violence inflicted by one of the child's 
parents on the other, and that as a result the mother (who, let us assume, is both the 


i a O l UMM 

21 See also J. Eekelaar, ‘Families and Children: From Welfarism to Rights’ in C McCrudden and G. 
Chambers (eds), Individual Rights and the Law in Britain (Oxford: The Law Society/Clarendon 
Press, 1994) ch 10. 

22 S. Parker, n 20 above, 312. 

23 Children Come First: The Government's Proposals on the Maintenance of Children (London, 
HMSO, 1990) vol 1, pera 2. 

24 The emphasis is different in England and Australia: the former is more needs-related, the latter more 

coatribution-oriented. However, Interesting developments are under way in Australia, towards a 

greater emphasis on future needs (see Mitchell and Mitchell (1995) 19 Fam LR 44, citing the 

decision of the Supreme Court of Canada In Moge (1992) 43 RFL (3d) 345) and on reflecting a 

history of family violence in property awards (sce, for example, In the Marriage of Kennon (1997) 22 

FLR 1). Yet even theec developments suggest the continued (and untheorised) co-existence of rights 

and utility thinking. 

Family Law Reform Act 1995 (Cth), inserting a new Part VII into the Family Law Act 1975 (Cth). 

s 60B(2b) FLA 1975: ‘children have a right of contact, on a regular basis, with both their parents 

and with other people significant to their care, welfare and development’. 

Although the Convention has only been selectively incorporated into Australian law. 

s 60(2) opens with the phrase: ‘The principles underlying these objects are that, except when it is or 

would be contrary to a child's best interests ...’ with the ‘right’ to contact then listed as one of those 

principtes. 
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victim and the primary carer of the child) would find continued contact between 
the father and the child deeply distressing. How is the child’s right to contact to be 
given effect in those circumstances? On one view, the mother’s feelings should be 
irrelevant to the issue of whether the child's right to contact should be vindicated: 
the child is to be treated as a separate individual, free of all other relationships or 
connections, and whose developmental interests demand continued contact with 
both parents. Rights talk encourages this sort of individualisation of the right 
holder. But on another view, the child’s interests may be seen as so intimately 
bound up with those of its primary carer that her feelings cannot be left out of 
account: in other words, the child is both an individual and a participant in a 
network of relationships with others. 

I suggest that there is more at stake here than merely a ‘balancing exercise’ 
between rights and utility: these are simply different, and incompatible, ways of 
approaching the task of conceptualising children and their needs, and of decision- 
making in such cases. In others words, Australian Family Court judges have been 
drawn into the tension between rights and utility, and left there with no map or 
guide. I will suggest later that this too is a growing phenomenon of modern family 
law: the delegation to the courts of what are, in effect, difficult decisions of 
politics, principle or philosophy, or what Galanter calls a ‘second kind of politics’. 

These normative conflicts, and the underlying uncertainties to which they give 
voice, are likely to intensify. This is because, it seems, family law in both 
jurisdictions is currently undergoing a shift in its grounding assumptions, a process 
which seems unlikely to abate. The main family law statutes enacted in each 
jurisdiction in the 1970s were ‘no-fault’ statutes.?! They detached the con- 
sequences of divorce almost entirely from consideration of responsibility for the 
breakdown of the marriage. When it came to money and children, the removal of 
fault left no clear principle as the basis for decisions. Instead, they were to be dealt 
with according to utilitarian or consequentialist criteria: in the case of children, that 
their welfare was the paramount consideration; and in the case of finances, that 
the court make those orders which (in Australia) were ‘just and equitable' between 
the parties,*? and (in England and Wales) were such as to place the parties in the 

29 This is the view of the English courts: Re O (Contact: Imposition of Conditions) [1995] 2 FLR 124; 
Re P (Contact: Supervision) [1996] 2 FLR 314; see S. Jolly, ‘Implacable Hostility, Contact and the 
Limits of the Law’ (1995) 7 CFLQ 228, and C. Smart and B. Neale ‘Arguments against Virtue — 
Must Contact be Enforced?’ [1997] Family Law 332. 


30 This has been the approach of the Australian authorities, both before and after the introduction of the 
pew Part VII: see, for example, Grant and Grant [1994] FLC 92-506 (contact refused where it would 


g strong 
presumption in favour of contact, despite the absence so far of a clear statutory besis for it (see n 29 
above; and see s 11(4Xc) FLA 1996, which will introduce such a presumption for the purposes of 
that section when brought into force); while in Australia, the Family Court has so far resisted any 
suggestion of a presumption of contact, despite the statutory language of contact as a right of the 
child: sce B v B (above) for a careful analysis of the implications of s 60B FLA 1975 (Cth). 
31 Matrimonial Causes Act 1973 (UK); Family Law Act 1975 (Cth). 
32 In the UK, strictly speaking, fault was irrelevant to custody decisions even before the 1973 Act, since 


and tbe decentring of fault in the grounds for divorce: see Carol Smart, The Ties that Bind (London, 
Routledge, 1984), at 92-96 and 120—127 for a discussion of the relevant case-law. 

33 s 79 Family Law Act 1975 (Cth). The process of arriving at a division of property under Australian 
law is more structured than this suggests, and involves a consideration, first, of the parties’ respective 
contributions to the family property, followed by a consideration of future needs: sco H. Finlay, B. 
Bailcy-Harris and M. Otlowski, Family Law in Australia (Sydney: Butterworths, 5th ed, 1997) ch 6. 
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position they would have been in had the marriage not broken down.* As Carol 
Smart has put it, the ‘axes of regulation’ of divorce had shifted in the 1970s from 
morality (a fault-based system) to economics.) The regime established in the 
1970s was associated with heavy reliance on judicial discretion. 

More recently, however, there has been a move away from discretion towards 
greater emphasis on rules. I have argued in greater detail elsewhere that the 
reasons for this can be grouped under two very broad heads.” The first is a 
concem to reduce the costs of family breakdown, both to the legal system and to 
the welfare state. The need to reduce public expenditure on the legal system (either 
directly on the court system, or through legal aid) has led to increased interest in 
*bright line rules' that encourage parties to resolve their own disputes without 
going to court;?? while the need to curb public expenditure on family breakdown 
led to the enactment of child support legislation, which enables public expenditure 
to be more accurately controlled and predicted.?? The second is that there is now 
greater concern than previously to find some principled basis for family law. This 
in turn stems from a perception that the 1970s discretionary model has failed to 
deliver ‘just’ outcomes for men, women or children.” This has led to greater use of 
arguments for rights or equality, which have in turn pushed family law legislation 
towards the rule end of the spectrum, in the shape of fixed starting points or firmer 
guidelines or standards. 

Taken together, these trends explain not only the introduction of child support 
schemes in both jurisdictions, and the growing use of the language of children's 
rights,*! but also the concepts of joint parental responsibility, and the developing 


PIN M NCC M CRF Kim dcus qua ts uM Pr M Mi MEM EL Mp ML AE 
44 s 25 MCA 1973. This directive was subsequently removed, mainly on the grounds of its 


unworkability. 
35 C. Smart, ‘Marriage, Divorce and Women's Economic Dependency: A discussion of the Politics of Private 
Maintenance’ in M. Freeman (ed), State, Law and the Family (London: Tavistock, 1984) ch 1, 9-10. 


39 Sec Children Come First n 23 above; on the background to the Australian scheme, sec S. Parker, 


discretionary 

in L. Weitzman and M. Maclean, Economic Consequences of Divorce: The International Perspective 
(Oxford: OUP, 1992) ch 6; A. Diduck and H. Orton, ‘Equality and Support for Spouses’ (1994) 57 
MLR 681); and the growing usc of the language of children's rights, as evidenced by the UN 
Convention on the Rights of the Child. I am not suggesting that it will be possible to offer a coherent 
response to these competing demands for rights, merely that the fact that they are being made is 
evidence of growing discontent with discretion. 

41 s 60B(2Xb) Family Law Act 1975 (Cth). 

42 This concept is contained both in the Children Act 1989 (UK) (s 2) and in the new Part VII of the 
Family Law Act 1975 (Cth) (s 61C). There are some differences, most notably in the position of the 
unmarried father. For a comparative discussion, sec R. Bailey-Harris and J. Dewar, ‘Variations on a 
Theme — Child Law Reform in Australia’ (1997) 9 Child and Family Law Qwarterly 149. 
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interest in clearer, more rule-like frameworks, for resolving questions of property 
distribution and spousal maintenance on divorce. However, this trend towards 
rules, or at least towards legal norms that are closer to the rules end of the 
spectrum, has not been comprehensive: instead, there has been a steady incursion 
of rules into a discretionary framework, with no overhaul of the fundamental 
premises of the system. This has led to the normative pluralism, or anarchy, that 
Parker identifies. 

To summarise the argument so far: family law is not just a discretionary gloop 
beneath all serious intellectual enquiry, but presents us with a rich array of 
normative types; and this reflects an underlying uncertainty about what the proper 
basis for the law should be in the area of family relationships. This uncertainty has 
intensified as the original 1970’s model of family law has steadily been displaced 
by concerns with justice and efficiency. This produces the sort of uncertainties I 
have just identified. 

I am not suggesting that the system is unworkable in consequence of this state of 
affairs. After all, I have said that this chaos is normal; and the fact that judges are 
faced with apparently contradictory, or even antinomic, statutory provisions may 
not be the problem it first appears.“ This is mainly because judges are only a small 
part of the picture: instead, the relevant audience for these antinomic statements is 
not a court, but parents, legal advisers and counsellors or mediators. For such an 
audience, the authority of these statutory provisions is more diffuse, at least in the 
sense that there is no need to make a rational decision about how to weigh rights 
and utility in a way that is open to public scrutiny. Those who negotiate privately 
are relieved of the burden of justifying their outcomes to anyone other than 
themselves, and perhaps the cursory scrutiny of a judge. This is the sort of thing I 
take Galanter to be referring to when he talks of modem legalism operating 
through ‘indirect symbolic controls’ and by ‘radiating messages’: the task of 
modern law is to set the tone for private ordering, or alternative dispute resolution, 
rather than to confer measurable entitlements that one might expect to see enforced 
in a court room. 4 

I'm not denying, of course, that much private negotiation takes place in the 
'shadow of the law', and that the law's shadow needs to be well defined if private 
agreement is to be feasible.“ Equally, I think it is easy to underestimate the extent 
to which legal provisions are translated by professional advisers and others in a 
way that may make the law seem clearer than it is, as well as the way in which 
other aspects of the legal process (eg, delays in getting court hearing dates) confer 





43 Sec n 30 above. For more general discussion of the problem of discretion in family law, and specific 
proposals for clearer legal frameworks, scc J. Eckelaar, ‘Family Justice: Ideal or Illusion? 

Law and Comaunitarian Values’ (1995) 48 Current Legal Problems 191, 211-215; Ira Mark 
Ellman, "The Misguided Movement to Revive Fault Divorce, and Why Reformers should look 
instead to the American Law Institute’ (1997) 11 International Journal of Law, Policy and the 
Family 216, 229—237, discussing American Law Institute, Principles of the law of family dissolution: 

. Proposed final draft, Part 1 (1997); J. Thomas Oldham, ‘ALI principles of Family Dissolution: Some 
Comments’ (1997) 3 University of Illinois Law Review 801. 

44 Nor am I suggesting that this is unique to family law, although I think the clash of what Parker 
describes as competing ‘ethical impulses’ is particularly strong here. 

45 O. Fiss, ‘Against Settlement’ (1984) 93 Yale Law Journal 93. 

46 Writing of the new Part VII of the Pamily Law, Act 1975 (Cth), Richard Chisholm has suggested that 
the legislation is as much concerned to alter ‘attitudes and perceptions’ as to make identifiable 
changes to the rules: see ‘Assessing the Impact of the Family Law Reform Act 1995’ (1996) 10 
Australian Journal of Family Law \7T7, 185. 

47 R. Mnookin and L. Kornhauser, ‘Bargaining in the Shadow of the Law: The Case of Divorce’ (1979) 
88 Yale Law Journal 950 
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bargaining endowments that may be just as effective as a clear-cut legal shadow in 
encouraging the parties to come to terms. 

This takes us back to the point made at the outset about rules and practices. By 
accepting the textual or ethical antinomies of much of modern family law as a fact, 
we can better appreciate the importance of the stabilising practices of interpretation 
that surround it. 


How much autonomy? 


There is another sort of uncertainty at work in family law, this time concerning the 
extent to which individuals should be free to arrange their familial obligations for 
themselves, before, during or at the end of their relationship. To begin with, there 
is the familiar disagreement between those who, on the one hand, would advocate 
the removal of all status-like relationships from family law (such as marriage), and 
their replacement by freely-contracted ones (eg, pre-marriage or cohabitation 
contracts, and surrogacy arrangements); as against, on the other, those who would 
insist that familial relations are properly eer by community-imposed norms 
that are not freely negotiable between the parties, 99 

Related to this is the tension that arises at the termination of a relationship 
between encouraging parties to agree between themselves over children and money 
without going to court, while at the same time removing some matters, like child 
support or the recovery of legal aid funds through the statutory charge, from the 
scope of private negotiation or agreement.?! There may be powerful public policy 
reasons for allowing private agreement free rein in some areas, but not others. This 
sets up a tension, because the non-negotiability of some items may make 
agreement on other matters more difficult (for example, because a child support 
liability may not be known for some time because of delays or inefficiencies in the 
system of assessment). Similarly, there is the difficulty of striking the right balance 
between respecting private agreement on the one hand, and, on the other, applying 
sufficient independent scrutiny to privately negotiated agreements to guard against 
unfairness or exploitation, or to protect childrens’ interests.5? 


48 Seo generally: R. Ingleby, Solicitors and Divorce (Oxford: OUP, 1992); G. Davis, S. Cretney and J. 
Collins, Simple Quarrels (Oxford: OUP, 1994); C. Piper, The Responsible Parent; A Study in 
Divorce Mediation (Hemel Hempstead: Harvester, 1993); A. Sarat and W. Felstiner, Divorce 
Lawyers and their Clients: Power and Meaning in the Legal Process (Now York: OUP, 1995). 

49 eg L. Weitzman, The Marriage Contract (New York: Prentice Hall, 1981); M. Field, Surrogate 
Motherhood (Cambridge Ma: Harvard UP, 1988). 

50 eg M. Glendon, Abortion and Divorce in Western Law (Cambridge Ma: Harvard UP, 1987) and 
(from a very different perspective) M. Fineman, The Neutered Mother (London: Routledge, 1995); 
for discussion, see M. Minow and M. Shanley, Relational Rights and Responsibilities: Revisioning 
the Family in Liberal Political Theory and Law’ (1996) 11 Hypatia 4. 

5] R. Ingleby, ‘Buy Now, Pay Later: The Hidden Costs of Negotiated Settlements to Matrimonial 
Disputes’ (1988] Journal of Social Welfare Law 50, discussing the intended and unintended limits: 
placed on the parties’ ability to make private agreements oa divorce. In both jurisdictions, private 
ordering of child support liabilities is permitted, evea encouraged, but against the background of the 
statutory liability. 

52 See J. Eckelaar, Regulating Divorce (Oxford: OUP, 1991) at 145—154, discussing the judicial 
scrutiny accorded to, and the enforceability of, property consent orders. Where children are involved, 
some have expressed concern that the child's voice may not find expression in the process of private 
ordering: see R. Dingwall and D. Greatbach, ‘Who's in Charge? Rhetoric and Evidence in the Study 
of Mediation’ (1993) Journal of Social Welfare Law 367, 4m: AUI MA DO u parate Seo 
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Another instance of the tension between autonomy and coercion can be seen in 
the recent Family Law Act 1996 (UK). The 1996 Act seeks to pursue two objec- 
tives simultaneously. The first is what might be termed behaviour modification, 
that is, the use of divorce law and procedures to influence, and specifically to 
discourage, divorcing behaviour; or, failing that, to ensure that divorcing couples 
are made to honour their responsibilities to each other and their children (by 
making final arrangements over money and property) before being allowed to 

55 The second is the informalisation or delegalisation of divorce, and 
specifically the displacement of lawyers by mediators as the central actors in the 
divorce process.4 The 1996 Act signals a major shift towards mediation as the 
primary means of resolving disputes,55 and was associated both with a concern to 
reduce legal aid expenditure on divorce (since, it is said, mediators are cheaper 
than lawyers)55 as well as with the more general rhetoric of self-determination or 
party control." In short, the 1996 Act seeks both to give the parties greater 
autonomy while at the same time seeking to influence how they use it. 

The significance of these changes can be best appreciated if some historical 
background is briefly sketched in. The 1969 divorce legislation in England and 
Wales was characterised by a number of assumptions. The first was that there was 
relatively little that the law could do to stop married couples divorcing, and that the 
best that could be hoped for was that the marriage could be buried with ‘a 
minimum of distress, bitterness and humiliation’ .** Indeed, it has been suggested 
that a dominant purpose of the UK divorce reform legislation was to promote 
divorce and the consequent regularisation of informal relationships through 


What about the Chiktren? Some Reflections on the Divorce White Paper’ (1995) 7 Child and Family 

Law Quarterly 223. The Family Law Act 1996 seeks to address this by reminding parents at every 
opportunity of the need to consider the welfare, wishes and feelings of their chikiren: ses s &(9\b) 
(information sessions to include information about the importance to be attached to the welfare, 
wishes and feelings of children); s 12(2XaXii) (legal representative to inform parties of the need to 
consider the child's welfare, wishes and feelings); s 27(8) (mediators to encourage parents to 
consider the welfare, wishes and feelings of their children, and mediator to consider whether child 
TOONA OSI ee and mee NG miedo quor qose mabe ales ot Ore donee 
representation of ee ee To ce o ee eee ee bee 
CURE a MEA CREE are constructed, and by whom: see. L. Trinder, 
Constructions of Childhood: Children's Rights and Children's Wishes in Divorce’ (1997) 19 Journal 
Social Welfare and Family Law 291. 
Government's proposals will result in a harder divorce process for everyone, in the sense that 
will be required to spend time reflecting on whetber tbeir marriage can be saved and, if not, to 
up to the consequences of their actions and to make arrangements to meet their responsibilities 
the divorce is granted’: Looking to the Future: Mediation and the Ground for Divorce (Cm 
1995) para 4.16. 
..Cretney, ‘ under tbe Family Law Act’ [1997] Family Law 405. 
eg. s 13 FLA 1996 (directions with respect to mediation); s 29 FLA 1996 (amending s 15 Legal 
Q Ald Act 1988). 

."The government is satisfied that... family mediation will still prove to be more cost effective than 

‘negotiating at arm's length through two separate lawyers and even more so than litigating through 
x f the courts’: Looking to the Future n 53 above, para 5.20. 









V 


* 54 ‘Unlike current legal processes, mediation is a flexible process which can take into account the 


different needs of familice, and differing attitudes and positions of the parties .. [M]ediation can 
enable them to plan for the future at a pace which sults them both and within a timescale which docs 
not push them into making hasty and ill-considered decisions’: ibid para 5.5. Bekelasr has noted that 
‘alternative dispute resolution has roots both in counter-cultural movements of the 1960s and 1970s 
and the new-rightist ideology of the 1980s. On the one hand, freedom from lawyers and the claims of 
"legal rights’ seems to open out a more caring ethic, when responsibilities will replace self-interest. 
But the goal of self-determination can also promote individual assertion, cach person trying to strike 
the beat deal for himself or herself’: "Family Justice’, n 43 above, 205. 

58 Law Commission, Reform of the Grounds of Divorce: The Field of Choice Cmnd 3132 (London: 
HMSO, 1966) pera 15. 
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remarriage.5? Although the statute referred to the need to promote reconciliation, 
there was little to lend this objective any substance.© Instead, the decision to 
divorce was to be the private decision of the parties, and the law’s role was to assist 
them to effect that decision while acting as go-between or arbiter between the 
parties as to its terms: a sort of social service, in other words. There was not an 
overwhelming emphasis on out-of-court settlement. The doors of the court were 
theoretically open to all, and thanks to legal aid, irrespective of means. 

A comparison between this model and that presented in the 1996 Act is 
instructive. The opening section of the 1996 Act contains a statement of ‘general 
principles’ to which the courts, or any person exercising functions under the Act, 
shall have regard.5! In this statement, we can detect two differences from the 1969 
model of divorce. First, there is an explicit principle of ‘marriage saving’: ‘the 
parties to a marriage which may have broken down are to be encouraged to take all 
practicable steps, whether by marriage counselling or othegsi eerrexsaye the 












marriage’ .® Second, there is now an explicit reference tg : 


has irretrievably broken down and is being brought to aff e 
an end..without costs being unreasonably incurred Æ 
procedures to be followed in bringing the marriage Vb s 
to ‘the procedures to be followed’ indicates a clear Reefgrbace 
procedures, ie mediation or other alternative dispute WgsDlut 
Although mediation is not to be compulsory, pressure TO 08e0 
preference to consulting lawyers is to be applied to legally aided 
further departure from the earlier model). 

The principle of marriage-saving represents a significant 
previous model in that it seeks explicitly to use the divorce process itself as a 
means of affecting divorcing behaviour. Gone is the idea that the role of law is to 
facilitate and implement private decisions: it now seeks to influence the decisions 
themselves. For example, it is a condition of obtaining a divorce that the parties 
have reached agreement on financial matters. The purpose of this provision is 
twofold: first, to bring home to the parties the real implications of a divorce, in the 
hope that they might change their minds; and, second, to bring pressure to bear 
on the parties to agree arrangements swiftly, and also presumably at reduced cost, 
by making the divorce conditional on that agreement. 

In seeking to pursue simultaneously the objectives of behaviour modification 
and of party control or informalisation, the Act creates rich possibilities of 
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Cretney, ‘Divorce Reform in England: Humbug and Hypocrisy or a Smooth T 
Freeman (ed), Divorce: Where Next? (Aldershot: Dartmouth, 1996) ch 3 for an aeo, ux 
anachronistic and hypocritical’ pre-1969 fault-besed divorce law. A 

s 6(1) Matrimonial Causes Act 1973 (certificate of petitioner’s solicitor Í ra 

s 1 FLA 1996. S Aco. Nx s... 
3 1(b) FLA 1996 

s l(cXiii) FLA 1996 

3 15(3F) Legal Aid Act 1988 (inserted by FLA 1996). Q 

s 3(1Xc), 9 FLA 1996. This is additional to the requirement that the court ty 
of its powers with respect to the children of the family: see s 11, replacinP-w 4] MCA 
Australian law still retains the ‘declaration of satisfaction’ procedure that used to appear in 





629828 


: 
d 
: 
! 
| 
; 


a future together’: Looking to the Future, n 53 above, para 4.33. 
67 ‘This is said to emphasise the responsibilities of marriage and parenthood’, ibid para 4.26. 
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potentially unworkable contradictions. This is partly because behaviour 
modification implies precisely a loss of party control or autonomy. This is evident 
in the way in which the emphasis on informalisation or party control is, 
paradoxically perhaps, associated with a more interventionist divorce procedure: 
there are requirements of attendance at information sessions, of regular court 
hearings to keep the parties moving towards agreement,” and near mandatory 
requirements to attend mediation (especially for legally aided parties).7! If divorce 
law is to perform a marriage saving (or behaviour modifying) function, it seems it 
will be far more interventionist than the system it replaces. 

And in spite of the emphasis on removing lawyers, with the hoped for benefit of 
cost-reduction, one can instead see rich potential in the Act for increased litigation 
in the divorce process, and for the increased involvement of lawyers, where almost 
none existed before. For example, the requirement that financial arrangements be 
agreed before a divorce can be obtained is subject to a number of exceptions.72 It is 
not difficult to foresee those exceptions becoming extensively litigated. So, 
whereas the legislation of the 1970s was credited with having transformed the ` 
divorce process from a legal to a bureaucratic one,” it seems that the 1996 Act is 
likely, in part, to reverse the trend, but against a background of an official policy of 
seeking precisely, and explicitly, the reverse. 

Iam suggesting, in other words, that the twin goals of behaviour modification (or 
marriage saving) and informalisation (or cost reduction) found in the 1996 Act are 
incompatible with each other and may contain internal contradictions.74 This is one 
example of the paradoxes facing legislators seeking to reinstate so-called ‘family 
values’ into family law; they are often the same ones who are also keen to reduce 
public expenditure of any sort. The result is that the contradictions of such 
legislative policies are played out in the realm of law and administration. I will 
argue later that this transfer of political issues to the legal realm is a characteristic 
feature of much modern family law and that such legislation, being rarely workable 
in its own terms, must be understood as seeking to perform some other expressive 
function, as seeking to replace a vanished system of collective or shared values by 
legislating them back into existence. 


How much law? 


Another uncertainty, which has led to what I shall argue are chaotic consequences, 
surrounds the proper role of the law itself in resolving family disputes. This has 
arisen most noticeably in the context of children. Law, it has been argued, is not a 


—T FF _ 

68 "There seems to be something of an unresolved conflict here between the brusque managerialism of 
modern judicial administration and the social work ideologies underlying much mediation practice 
...: S. Cretney, n 59 above, 51. 

69 $8 FLA 1996. . 

70 The Law Commission proposed a compulsory preliminary assessment 12 weeks after the initiation of 
the period for reflection and consideration (The Ground for Divorce, Law Com No 192 (London: 
:HMSO, 1990) at“ paras 550-2) a proposal that was referred to favourably in the Green 

ae “(Looking to the Future: Mediation and the Ground for Divorce, A consultation paper, Cm 2424, 
1993, ch 11) but was not discussed in the White Paper. 

71 See n 64 above. 

72 Schedule 1, FLA 1996. 

73 M. Freeman, 'Divorce without Legal Aid' [1976] Family Law 255. 

74 For example, the move towards informal procedures may remove tbe choice between mediation and 
legal representation for those who cannot to pay their own lawyer's bills: legal ald may be available 
only for mediation. 
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suitable framework for making decisions about children: when it comes to 
information about children’s needs in particular cases, law, it is said, simplifies, 
individualises, excludes, distorts, exaggerates, compartmentalises and, above all, 

‘enslaves child welfare science" .75 

This point of view has most elegantly been put by Michael King and his 
collaborators, drawing on autopoietic theories of law.’6 This body of thought 
emphasises the system-like nature of law: and as a system, law encodes or 
interprets its environment in its own terms. In the case of law, that interpretive 
code is a simple binary one of legal/illegal. As a consequence of this inability of 
law to reconstruct information from other disciplines except in these 
oversimplified terms, law distorts the messages, or inputs, from other disciplines 
(such as child psychology), and goes off in pursuit of questions (such as fault, 
causation or blame) that have little bearing on what a child ‘really’ needs. This is 
an important argument, especially in the context of a legal system that commits 
itself (as both those under review do) to promoting the child’s welfare or best 
interests as its paramount concern. If a child’s needs are ultimately unknowable by 
law, then the objective of promoting them through law is, arguably, pointless. 

Although a number of points could be made in response at a theoretical level (for 
example, that it is not always clear whether this is a descriptive claim only, or an 
evaluative one),”’ I shall confine myself to observing that something like this point 
of view has found its way into official thinking. For example, the 1989 Children 
Act expressly sets out to reduce the role of law to a minimum in children’s cases, 
on the assumption that parental agreement is best for children and, by implication, 
that law is harmful.78 As a result, the Children Act 1989 rests on the view that legal 
processes should only be invoked where there is parental conflict: legal process is 
constructed, as it were, as concerned only with dispute resolution. Something 
similar is found in the recent Australian equivalent, which contains the express 
statement of principle that parents of children should, wherever possible, agree 
arrangements between themselves,” (although, as I have suggested elsewhere, the 
Australian law does not seem to imply that parental agreement and court scrutiny 
of those agreements are wholly exclusive of each other to the same extent as the 
Children Act 1989 does).® 

The construction of law as harmful to children was again evident in the Green 
and White Papers leading to the Family Law Act 1996, and in this context was 
used as an argument for reducing the grip of lawyers on the divorce process. For 
example, throughout the Green Paper, connections were continually drawn 
between lawyers, legal process and conflict, and the Paper stressed again and 
again how bad conflict was for children.*! It was a theme that also meshed nicely 

75 See M. King and C. Piper, n 16 above 136-138. 

76 M. King and C. Piper, ibid; M. King and J. Trowell, Children's Welfare and the Law: The Limits of 
Legal Intervention (London, Sage, 1992). 

T7 See J. Bekelaar, ‘Family Justice: Ideal or Illusion? Family Law and Communitarian Values’ (1995) 
48 Current Legal Problems 191, 197—203 for a discussion of King’s position. 

78 C. Smart, ‘Losing the Struggle for Another Voice: The Case of Family Law’ [1995] 18 Dalhousie 
Law Journal 173. 

79 s 60B(2Xd) FLA 1975 (Cth). 

80 J. Dewar, ‘The Family Law Reform Act 1995 (Cth) and the Children Act 1989 (UK) compared — 
Twins oc Distant Cousins?’ (1996) 10 Australian Journal of Family Law 18. 

81 For example: *... if spouses are relieved of open hostility amd conflict caused or exacerbated by the 
legal process ... they may have the space and peace to reflect on what has gone wrong in their 
marriage. With belp, they may find a means of renegotiating their relationship so that they and their 
children may have a life together’: Looking to the Future: Medianon and the Ground for Divorce 
(London: HMSO, 1993), para 4 13; see also C. Piper, ‘Divorce Reform and the Image of the Child’ 
(1996) 23 Journal of Law and Society 364. 
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with the public expenditure objectives of the government, since the removal of 
lawyers from a central role in the divorce process would pave the way for 
significant reductions in legal aid expenditure. 

These developments serve to intensify (but are not in themselves responsible for) 
what the French legal sociologist Irene Thery has described as ‘the disarray, the 
incoherence and the contradictions of the socio-legal system of post-divorce 
regulation’ .® Although referring to French divorce law in the early 1980s, I think 
what she said then applies with considerable force to the current Anglo-Australian 
law and procedure for dealing with post-divorce arrangements for children. 
Thery’s point is that the concept of the ‘welfare of a child’, or of a child’s best 
interests, has no determinate meaning outside the process through which that issue 
is addressed. We might say, in other words, that the notion of welfare or best 
interests is the effect of the procedure adopted to determine it, rather than resting 
‘out there’, awaiting discovery. This point is different from the argument that the 
“welfare principle’ has no determinate content, or that it is a cover for unarticulated 
values. Instead, the point is that the principle can be given a determinate 
meaning, but that those meanings cannot be understood independently of the 
procedure by which that meaning is produced; and that the legal system exercises 
no systematic control over those meaning-producing procedures. 

Thery points out that a legal system may adopt one of four different ways of 
determining a child’s best interests after parental divorce or separation: by relying 
on parental agreement, by relying on the child’s own wishes, by relying on judicial 
resolution of conflict and, finally, by relying on the specialist or expert, for whom 
‘the interest of the child is run together with the capacity of the adults to accept 
their situation and their past’.85 Each is a different way of giving meaning to the 
concept of welfare or best interests, possibly leading to different results; yet the 
legal system itself exercises no coherent control over which one is adopted. The 
most significant factor in determining which one applies is whether there is 
parental conflict: because conflict is seen as a sign of a risk-laden divorce, and 
because law is increasingly constructed as pre-eminently about settling disputes, 
parents in conflict will be drawn into the legal system, and to judicial and expert 
scrutiny, in a way that harmonious parents will not. And yet, from the point of view 
of the child, parental conflict as a distinguishing mark is an arbitrary one (as well 
a8 being hard to define precisely). 

I'm not suggesting that this is a new feature of the divorce process. It's an 
inevitable feature of any legal system that does not inquire in detail into every 
divorce, and which recognises or encourages other ways of resolving matters. I am 
suggesting, though, that recent developments in both jurisdictions, and particularly 
the clearer separation of agreeing from disagreeing parents, makes the lack of 
coherence all the more obvious. It is a logic of intervention/non-intervention that 
has more to do with the careful use of limited judicial resources than anything else. 





82 A similar process seems to be under way in Australia: sce White Paper, The Delivery of Primary 
Dispute Resolution Services in Family Law, Attorney General's Department, August 1997; and 
Australian Law Reform Commission, Review of the Adversarial System of Litigation: Rethinking 
Family Law Proceedings, Issues paper No 22 (ALRC, 1997). 

83 I. Thery, * “The Interest of the Child" and the Regulation of the Post-divorce Family’ (1986) 14 
International Journal of the Sociology of Law 341. 

84 cg. H. Reece, ‘The Paramountcy Principle: Consensus or Construct?’ (1996) 49 Current Legal 
Problems 267. 

85 n 83 above, 353. Even professional constructions of the child's wishes may vary: see L Trinder, 
"Competing Constructions of Childhood: Children’s Rights and Children’s wishes in Divorce’ (1997) 

19 Journal of Social Welfare and Family Law 291. 
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The tendency to construct law as concerned only with dispute resolution is, of 
course, disingenuous. Parties who mediate, or negotiate between lawyers, will do 
so against the backdrop of the messages radiating from legislation: and this feature 
of modern legalism is heavily exploited in modern family law, as I have already 
suggested. So, those who argue that the law is in retreat from children’s cases — that 
children’s issues are being ‘privatised’ — are, in my view, wide of the mark.36 
Instead, we can say that the reach of law is being extended, but in a more 
attenuated, diffuse and, as Thery suggests, incoherent way.37 


Uncertainty about relationships 


There is another type of uncertainty at work in family law: an uncertainty about 
relationships, especially relationships between parents and children. Family law 
deals in the legal consequences of relationships and, as we have seen, there is doubt 
about what those legal consequences should be, or how they should find 
expression. J want to suggest now that there is a logically prior uncertainty about 
what is to count as a relationship at all for legal purposes. I shall argue that the 
uncertainties we encounter here reflect a wider anxiety about what meanings we 
give, or interpretations we place on, relations we have with others; specifically, 
what marks off family relationships from other types of relation. In the context of 
parent/ch:^ relations, this anxiety stems, inter alia, from the growing dissociation 
of sex from marriage, and of procreation from the act of intercourse. 

It has become common to think of social arrangements, like the family, gender 
or the sexual division of labour, as social constructions, or a set of superstructures, 
that rest upon some natural base. The natural facts of human existence are 
universal; what varies is the social construction we place upon those facts. Yet, as 
we begin to exert more control over the ‘natural’ processes of reproduction, 
especially through reproductive technologies, so it becomes more difficult to think 
of a realm of natural facts that are independent of social intervention. Motherhood, 
for example, was once considered an obvious natural fact; yet surrogacy 
arrangements, or the transfer of genetic material from one womb to another, puts 
in doubt what was once thought explicit. At the same time, natural facts that were 
once invisible and which had to be inferred, such as patemity, are now made 
explicit, through techniques of DNA testing.®8 

This apparent collapse of an independent realm of the natural creates problems 
when it comes to defining relationships: and since law is an important way of 
marking out relationships in an authoritative way, it is scarcely surprising that this 
uncertainty about relationships should have been felt in law. Two divergent 
tendencies can be observed. In the context of paternity or fatherhood, there has 
been a shift from social to biological understandings of relationship. Marilyn 
Strathern argues that the stigma that once attached to a ‘natural’ or illegitimate 
child demonstrates this difference: illegitimate children were not regarded as 
related to their fathers, because 'they did not reproduce their procreative parents 


86 A. Bainham, ‘The Privatisation of the Public Interest in Children’ (1990) 53 MLR 206. 

87 King's autopoietic model of law seems to me to ignore this feature of law, 3o that by stressing the 
degres to which experts and law are in conflict at a systemic level, he overlooks those ways in which 
experts may draw on legal authority to enhance their own. 

88 M. Strathern, Reproducing the Future: Essays on Anthropology, Kinship and the New Reproductive 
Technologies (London: Routledge, 1992); After Nature: English Kinship im the Late Twentieth 
Century (Cambridge: Cambridge UP, 1992). 
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socially’.89 Modern thinking about kinship displaces the social legitimacy of 
kinship with what she calls ‘the legitimacy of natural facts’. Paternity, in other 
words, is increasingly defined in terms of genetic relationships. This is reflected in 
law, which has increased the legal status of the genetic link in an attempt to capture 
more men within the embrace of familial obligation; and to ensure, as Richard 
Collier would have it, that the legal authority of a father over children is not 
undermined by the demise of marriage as a social practice.?! 

However, what Strathern calls an ‘exaggerated attention to biological idiom’” is 
not universal. Two examples, drawn from the United Kingdom, will suffice. The 
first comes from the rules concerning paternity of children born as a result of 
assisted reproduction contained in the Human Fertilisation and Embryology Act 
1990. Here, legislators have exercised explicit choices about defining relationship, 
in a context where giving primacy to the 'legitimacy of natural facts' would 
usually lead to results that are at odds with those intended by the participants. After 
all, assisted reproduction is usually resorted to precisely because parents cannot 
reproduce themselves genetically. As a result, the legislation lays down some 
convoluted definitions of parental status, using a combination of the old fashioned 
presumption of legitimacy, genetics, as well as a more diffuse concept of social 
parenting expressed through the notion of ‘undergoing the treatment together’. 

The definition of paternity adopted in these provisions reflects, more than 
anything, the type of parents whom the state is prepared to reproduce through the 
provision of fertility services: namely, the two parent,™ heterosexual, preferably 
married, parents.” In legal terms, though, the steps required to achieve this can 
lead to strange results. For example, the Act creates the possibility of a child being 
fatherless;® and there is direct discrimination between children, hinging on 
marriage, in the context of the 'parenting order' procedure, which permits 
commissioning parents under a surrogacy arrangement to apply, in certain 
circumstances, to have the child declared ‘theirs’. The procedure is available only 
to married couples,” even though elsewhere in the law affecting children, it has 
been explicit policy since the mid-80s to remove as far as possible the legal 
consequences flowing from the marital status of a child's parents.” 

Another example is the treatment of men's claims in court to seek to prove, by 
way of blood test evidence, that they are a child's father. Although most reported 
decisions assume that the genetic ‘truth’ should be uncovered,” there are some 
striking exceptions. Perhaps the best known is Re F.19-Here, the English Court of 
Appeal refused a man's application for a blood test on the ground that the child's 
mother was happily married, and that the man's attempted assertion of paternity, 
even if upheld, would not make any practical difference to the child's living 
arrangements. In other words, the Court of Appeal deliberately suppressed the 





89 After Nature, ibid, 52. 
ibid 


9] R. Collier, Masculinity, Law and the Family (London: Routledge, 1995). 

92 n 89 above, 52. 

93 ss 27-29 HFEA 1999. 

94 s 13(5) HFEA 1990 makes it a condition of a licence under the Act that a licencee have regard, inter 
alia, to the ‘child’s need for a father’ (presumably, a ‘social’ rather than genetic father). 

95 Sec J. Dewar, "Fathers in Law?: The Case of AID’, in R Lee and D. Morgan (eds), Birthright: Law 
and Ethics at the Beginnings of Life (London: Routledge, 1989) ch 7. 

96 If, for example, no man falls within s 28. 

97 s 3X1) HFEA 1990. 

98 In this context, of course, the term ‘parent’ begs the question at issuc. 

99 Sv McG; W v W [1972] AC 24. 

00 [1993] 1 FLR 598. 
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genetic information available through blood testing in favour of maintaining the 
harmony of the child's marital or social family. Re F was roundly criticised at the 
time as ‘luddite’;'°! but it could be seen merely as evidence of an older social, 
rather than biological, understanding of kinship. Indeed, the degree of criticism it 
attracted, and the swiftness with which it seems now to have been overruled, 02 
merely serve to emphasise the degree to which legitimacy is now attached to the 
‘natural facts’. And yet it is worth remembering that it is only comparatively 
recently that those ‘natural facts’ have been available as ‘facts’ at all. 

To sum up: I have suggested that our understanding of relationships has altered. 
This is partly because of changes in marital and procreative behaviour, and partly 
because we now have more knowledge and more choices. What was once explicit 
has been placed in doubt, and vice versa. The social and legal construction of 
relationships no longer seems to take ‘after nature’: what is natural is itself an act 
of creation. In making choices about relationship, there has been a tendency to give 
primacy to the so-called ‘natural facts’, but this has not been either a uniform or 
consistent phenomenon. Again, the pattern is one of unevenness and inconsistency, 
reflecting wider uncertainties about what constitutes connection between 
individuals; but also perhaps reflecting a logic of bolstering paternal authority, 
drawing on whichever means are most conveniently at hand to link men to 
children. 


Legislating utopias: the first and second politics of family law 


In this section, I want to draw together some threads I have so far allowed to hang 

loose. Using Marc Galanter’s richly suggestive article on ‘legalisation’ ,!© I have 

already suggested that family law exemplifies a modem form of legalism, and that 
it increasingly takes the form of what he calls a ‘second kind of politics’. 

At various points, I have argued that family law legislation is contradictory and 
replete with antinomies; but I have also suggested that this is normal, and does not 
pose a serious threat to the system. One reason for this is that family law 
increasingly performs an expressive function, designed to influence behaviour in a 

rather than detailed way. For example, recent legislation on divorce (in 

England and Wales) and parenting after divorce (in both England and Australia) is 

best understood as setting out general aspirations on how to divorce well: adults 

should be reasonable, self-denying, conciliatory, and fully conscious of the 
implications of their actions for themselves and for others. In this sense, then, 
modern family law is concemed to ‘radiate messages’ precisely as Galanter 
suggests — to steer behaviour in a general rather than specific way — and, as such, it 
can accommodate a certain level of contradiction or antinomy. Of course, few 
adults match up to this paragon; but this serves merely to open up a gap, in which 
-transgressions will be penalised as the system seeks to normalise divorcing 
behaviour in accordance with the legislative ideal. 

101 J. Fortin, ‘Re F: The Gooseberry Bush Approach’ (1994) 57 MLR 296. 

102 Re H (Paternity: Blood test) [1996] 2 FLR 65: ‘In my judgment every child has the right to know the 
truth unless his welfare clearly justifies the cover-up. The right to know is acknowledged in the UN 
Convention oa the Rights of the Child 1989 ... and in particular Art 7 which provides that “a child 
has, as far as possible, the right to know and be cared for by his or her parents" ... [T]he clear intent 
of the article is that there are two separate rights, the one to know, and the other to be cared for by, 
one’s parents’, per Ward LJ, 80-81. This suggests an insistence on the genetic truth, coupled with a 
more inclusive conception of ‘parent’. 

103 See n 15 above. 


© The Modern Law Review Limited 1998 483 


The Modern Law Review [Vol. 61 


Another reason for family law’s ability to survive its own contradictions is the 
power of law itself to appear to give effect to shared values while not actually 
doing so. Instead of providing a decisive and clear statement of principle, law, as 
Galanter puts it, increasingly ‘provides resources and opportunities for the pursuit 
of our competing commitments’, and in doing so becomes a ‘second kind of 
politics’.'* To put it another way, law more and more becomes the context in 
which those contradictions or oppositions that cannot be resolved politically are 
worked through. I would argue that this is the case in family law: that in seeking 
legislatively to re-constitute a sense of organic or collective family values around 
the family and divorce, legislators have in fact created a set of inconsistent 
principles and commitments — whether between rights and utility, or autonomy and 
community — while at the same time using law to give the appearance of having 
created shared values; and then have off-loaded the detailed working out of those 
contradictions to the legal system.!05 


‘Law like love?^?1e 


That family law should be in a chaotic state is perhaps scarcely surprising, given 
the social facts with which it routinely deals. Family law engages the passions as 
no other part of our legal system does: and it is the hallmark of passion that it must 
exceed rationality. As Luhmann has put it, passion exhibits a paradoxical 
‘imperative of excessiveness': ‘both the semantics of love and the external 
presentation of love involve a more or less pronounced distancing from raison or 
prudence. Showing that one could control one’s passion would be a poor way of 
showing passion’ .!07 
Not only are the passions engaged, family life itself is criss-crossed by 
contradictions. Beck and Beck-Gernsheim point to a series of tensions or 
paradoxes inherent in what they call ‘modem love’. They suggest, for example, 
that we place more and more store in love as the route to self-discovery and 
‘authenticity’. Yet this sense of ‘love as a secular religion’, as the means by which 
we become conscious of ourselves, creates a paradox of its own: for authenticity 
demands that when love fades, we move on. As they say, ‘love has become 
inhospitable, and the ever higher hopes invested in it are meant to buttress it 
against the unpleasant reality of what seems like a Private betrayal. “Everything 
will be better next time around”: this consoling cliche combines both aspects: the 
hopelessness and the hope, elevating both and individualising them. All this is 
comical, banal, tragic-comic, sometimes even tragic, full of complications and 
confusions ...'98 The family is the theatre in which these tragi-comedies and 
104 M. Galanter, ‘Law : around the North Atlantic' (1 55 MLR 1, 23. 
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106 Another borrowing, this time from W.H Auden ‘Law like love’ Collected Shorter Poems (London: 


107 N. Luhmann, Love as Passion: The Codification of Intimacy (Oxford: Polity, 1986) 67. 
108 U. Beck and E. Beck-Gernsheim The Normal Chaos of Love (Oxford: Polity, 1995) 3: ‘... love is the 
new centre round which our detraditionalised life revolves’. 
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confusions are played out, and it is not surprising that their mark should be felt in 
family law. 

How, though, can this advance our understanding of the subject? I argued earlier 
that chaos is not a threat to the functioning of family law, because it is held at bay 
by the practices of legal and other professionals associated with its day-to-day 
interpretation, application and administration. This suggests that an important 
focus for family law research should be the manner in which the chaos of family 
law is stabilised or translated into solutions or outcomes in particular cases. There 
is, of course, already a substantial body of empirical research in family law, but not 
all of it takes the production of ordered meanings out of chaos as its starting point. 

Having said all this, I do not want to overstate the distinctiveness of family law, 
partly because I suspect that other areas of law could equally be described as 
chaotic, but also because I have argued that family law is an exemplary instance of 
modem legalism. By this I mean that family law is deliberately directed to a 
variety of audiences, not just judges and litigants; that it is de-differentiated and 
diffuse; that it seeks to describe good behaviour, in sufficiently general terms to 
accommodate a certain level of contradiction, but sufficiently precisely to form the 
basis for criticism of transgressors; and that it offers a range of rhetorical strategies 
for resolving issues that, in a society characterised by radical disagreements over 
the terms of family life, cannot be resolved by other means. As such, I suggest that 
family law deserves a higher status than it is sometimes granted. 
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Acquiring Property Rights from Uncompleted Sales of 
Land 


Nicholas Hopkins* 


This article is concerned with the use of uncompleted sales of land as the source for 
the acquisition of proprietary rights. Until a sale of land is completed by deed the 
sale is generally ineffective to convey or create a legal right.! However, it is well 
established that through the application of equity's maxim ‘equity regards as done 
that which ought to be done' a specifically enforceable contract for sale of land 
vests in the purchaser an equitable interest in the land. The availability of specific 
performance satisfies equity that the contract ‘ought’ to be executed and equity 
will therefore treat the parties as though it has already been executed. This article 
first considers the nature of the proprietary right acquired and its relationship to the 
contract. It wilt be shown that there is an inconsistency in the approach of the 
courts to the relationship between the right and the contract in the different types of 
sale to which the principle applies. Further, it will be shown that this inconsistency 
gives rise to a conflict with the overreaching provisions of the Law of Property Act 
1925 as recently amended by the Trusts of Land and Appointment of Trustees Act 
1996. Secondly, it will be submitted that there is a different type of case to which 
equity's maxim should apply; these are cases in which a contract ‘ought’ to be 
performed because the purchaser has paid the consideration in full. The application 
of such a principle will be considered in light of section 2(1) of the Law of 
Property (Miscellaneous Provisions) Act 1989. 


The types of contract for sale to which equity's maxim applies 


The following discussion of the application of equity's maxim draws a distinction 
between the sale of different types of proprietary right in land. The primary 
distinction is that between the sale of ‘legal rights’ and ‘equitable interests’. Legal 
rights are divided into legal estates and legal interests. The distinction between 
these is that legal estates (freehold and leasehold) confer a right to possession of 
land, while legal interests, such as easements, are rights exercised over land which 
is possessed by someone else. Equitable interests is a generic term used to describe 
all proprietary rights which are classified as equitable, including, for example, 
beneficial interests under a trust and equitable easements. 


Contracts for sale of legal rights in land 


A sale of land may involve the transfer of an existing right (for example, the 
transfer of an existing freehold or leasehold estate) or the creation of a new 
proprietary right (for example, the creation of a lease, easement or mortgage in 
C DE EM HEU REICREMCOELEXPRIS ees 
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favour of the purchaser). When considering the application of equity’s maxim it is 
necessary to distinguish between two situations. The first concerns contracts to 
create a legal right or to assign an existing legal interest. The second is a contract 
for sale of an existing legal estate. 

The classic illustration of the first situation is the Court of Appeal’s decision in 
Walsh v Lonsdale. There, Lonsdale entered into a specifically enforceable 
contract to grant a lease to Walsh. No deed was executed, with the consequence 
that the agreement was ineffective to create the legal lease the parties had intended. 
The Court considered that, as the agreement was specifically enforceable, the 
parties should be treated as though a lease had been created, by recognising their 
contract as creating an equitable lease. Similarly, specifically enforceable contracts 
to create an interest in land are treated as creating the corresponding interest in 
equity. Hence, for example, a specifically enforceable contract to create a legal 
easement creates an equitable easement;? and a specifically enforceable contract to 
create a legal mortgage creates an equitable mortgage.‘ In the same way, effect is 
given to a specifically enforceable contract to transfer an existing legal interest.‘ 
However, not all legal interests are capable of being transferred independently of 
an estate in the land. Specific performance of a contract to assign a legal interest 
could be ordered only if the interest in question is capable of existing in gross. 

If parties enter a specifically enforceable contract for sale of an existing legal 
estate, then, as in the first situation, equity confers on the purchaser an interest in 
the land corresponding to that which the purchaser has contracted to buy. The 
reason this application of the principle requires separate treatment is because of the 
consequence of equity's intervention. The legal and equitable ownership of the 
estate is separated: legal title remains with the vendor while the purchaser is 
entitled to the estate in equity. The inevitable result of the division of legal and 
equitable ownership is the creation of a trust and therefore the vendor becomes 
trustee of the land for the purchaser. The imposition of a trust distinguishes the 
application of this principle to a contract to create legal rights or transfer existing 
interests from its application to contracts for sale of existing legal estates." The 
distinction between these two situations is now recognised in section 123A(5) of 
the Land Registration Act 1925? in relation to the effect of failing to register title 
following a disposition which triggers compulsory first registration. 


Contracts for sale of equitable interests in land 


Until recently, authority for the application of equity's maxim to contracts for sale 
of subsisting equitable interests rested on the judgment of Lord Radcliffe in 
Oughtred v IRC? There, a number of shares in a private company were held on 
trust for Mrs Oughtred for life, remainder to her son absolutely. Mrs Oughtred and 
ber son entered into an oral agreement under which he agreed to give up his 


2 (1882)21 ChD 9. 

3 May v Belleville (1905] 2 Ch 605. 

4 National Provincial and Union Bank of England v Charnley [1924] 1 KB 431, 440. 

5 See, cg, in relation to the transfer of a mortgage, EL.G. Tyler, Fisher & Lightwood's Law of 
Mortgages (London: Butterworths, 9th ed, 1977) 253. 

6 The trust is usually treated as a type of constructive trust. 

7 The rights and responsibilities of the parties to the trust are discussed fully by AJ. Onkley, 
Constructive Trusts (London: Sweet and Maxwell, 2nd ed, 1987) ch 6 and D W.M. Waters, The 
Constructive Trust: The Case for a New Approach in English Law (London: The Athlone Press, 1964) 
ch If. 

8 Inserted by the Land Registration Act 1997. 

9 [1960] AC 206. 
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reversionary interest in the shares (thus making his mother solely entitled to the 
beneficial interest) in consideration of which she would transfer to him other shares 
in the same company which she owned absolutely. The oral agreement entered into 
by the parties was specifically enforceable. Therefore, applying equity’s maxim, 
once the parties entered the agreement they should be treated as though it had been 
executed. The application of the maxim in this situation raised two particular 
issues. As the interest being transferred was a beneficial interest the application of 
equity’s maxim would require the imposition of a sub-trust. There were doubts as 
to whether the constructive trust imposed could operate by way of sub-trust.! The 
other issue related to the relevant statutory formalities. In the situations discussed 
above, parties have entered into a contract for sale of a legal right. For the 
purchaser to acquire that right a deed is necessary. Conferring upon the purchaser 
the corresponding equitable interest does not circumvent the formal requirements 
relating to the right he has contracted to buy. Section 53(1Xc) of the Law of 
Property Act 1925 requires the disposition of an equitable interest (in land or 
personal property) to be in writing. As the parties in Oughtred had entered an oral 
contract the application of the maxim would enable them to circumvent the 
statutory requirement relating to the interest the purchaser had contracted to buy. 

Notwithstanding these difficulties Lord Radcliffe, in a dissenting judgment, held 
that the effect of the specifically enforceable contract was to make the son a 
constructive sub-trustee of his beneficial interest in favour of his mother.!! He also 
considered that the application of a constructive trust enabled the parties to evade the 
formal requirement, in section 53(1Xc) of the Law of Property Act 1925, for the 
disposition of an equitable interest to be in writing.!? Doubts as regards the 
application of the maxim to equitable interests seem to have been removed by the 
Court of Appeal's endorsement of Lord Radcliffe's judgment in Neville v Wilson.3 
However, in relation to the sale of an equitable interest in land, the maxim will no 
longer apply in the absence of writing. This is because, under section 2(1) of the Law 
of Property (Miscellaneous Provisions) Act 1989, a contract for sale of land, 
including equitable interests, must be in writing to be valid. To be specifically 
enforceable, it will therefore be necessary for the contract for sale of an equitable 
interest in land to be in writing. Oughtred v IRC and Neville v Wilson remain 
significant in relation to a written contract for sale of an equitable interest under a 
trust of land. In relation to such a contract, the cases establish that the constructive 
trust imposed by equity’s maxim may operate by way of sub-trust. The cases also 
remain significant in relation to dealings which are outside the scope of the 1989 Act. 


The nature of the proprietary right acquired 


An independent proprietary right? 
The relationship between the proprietary right acquired by a purchaser under a 
specifically enforceable contract, and the contract, has been considered in relation 


Sa ee 

10 See the opposing views (commenting on the decision in Oughtred) of Oakley n 7 above, 144 and 
Waters n 7 above, 116. 

11 n9 above, 227. 

12 The statutory besis for this is the Law of Property Act 1925, s 52(2), which provides ‘this section docs 
not affect the creation or operation of ... constructive trusts’. 

13 [1996] 3 WLR 460, 471-472 per Nourse LJ ‘we are of the opinion that the analysis of Lord Radcliffe, 
based on the proposition that a specifically enforceable agreement to assign an interest in property 
Creates an equitable interest in the assignee, was undoubtedly correct’. 
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to the enforcement of the right against third parties. Discussion has been focused 
on two areas. First, unregistered land in which the contractual source of the right 
may affect the rules governing its enforcement. Secondly, the enforcement of 
covenants following the assignment of an equitable lease acquired by entering an 
agreement to create a lease. 

Where parties have entered a specifically enforceable contract for sale of land 
the contract may be an ‘estate contract’, itself a proprietary right in land.!4 
Contracts to convey or create a legal estate and contracts relating to legal interests 
in land may be classified as estate contracts.'5 The fact that estate contracts are 
proprietary means that parties entering a specifically enforceable contract for sale 
of land may thereby create two proprietary rights: the estate contract (which is 
created expressly) and the informally acquired right arising by equity treating the 
contract as executed. In unregistered land an estate contract is registerable as a 
Class C(iv) land charge and its enforcement depends on registration. The 
enforcement of the informally acquired right may be dependent upon registration 
within a different class of land charge or under the doctrine of notice. Therefore, 
whether the informally created right is independent of the contract can be 
determined by considering how a purchaser should protect his interest. Is the 
enforcement of the contract essential or is it sufficient to use rules relating to the 
right informally acquired? The decision of the Court of Appeal in Lloyds Bank plc 
v Carrick'® suggests that when a purchaser enters a specifically enforceable 
contract the purchaser may not acquire any rights independent of the contract. 

In Carrick, Mrs Carrick entered into a specifically enforceable contract to buy an 
existing legal lease from the vendor. She thereby acquired two proprietary rights. 
The contract for sale of the lease, as a contract to convey a legal estate, was an 
estate contract. As the contract was specifically enforceable equity would treat the 
contract as executed. While legal title to the lease remained with the vendor, Mrs 
Carrick was entitled to the lease in equity. This divided legal and equitable 
entitlement to the lease and therefore the vendor held the lease on trust for Mrs 
Carrick. Subsequently, the vendor granted a mortgage over the property as security 
for a loan from Lloyds Bank. Mrs Carrick had not registered her estate contract!? 
with the result that it was void against Lloyds Bank. The question for the Court of 
Appeal was whether Mrs Carrick had any interest in the property ‘separate and 
distinct’ from the contract which, if established, would bind the mortgagee under 
the doctrine of notice. The Court of Appeal held that Mrs Carrick could establish 
no interest independent of the contract. 

In Carrick, it was not argued that the beneficial interest Mrs Carrick acquired by 
entering into the contract was itself separate and distinct from the contract. It was 
accepted that this interest was void because of her failure to register the contract. If 
this is correct, then two consequences follow. First, in Carrick the mortgagee took 
free from the contract and therefore also from the trust. However, the converse 
must also be correct: a purchaser bound by the contract will necessarily be bound 
by the trust. Conflict may arise with the overreaching provisions of the Law of 
Property Act 1925. Say, for example, P (a purchaser) enters a specifically 


14 Simon Gardner, ‘Equity, Estate Contracts and the Judicature Acts: Walsh v Lonsdale Revisited’ 
(1987) 7 OJLS 60, 65 n 26, notes that the proposition an estate contract is proprictary is ‘so well 
known that it is difficult to find authority’. 

15 Text to n 25 below. 


contract is registerable as a Class C (iv) Land Charge although the point was perhaps not without 
doubt. See J.T. Ferrand, Emmet on Title (London: Longman, 19th ed, 1986) para 19.008. 
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enforceable contract to convey a legal estate with Mr and Mrs V. P registers this 
contract, which is an estate contract, as a Class C(iv) land charge!8 and Mr and Mrs 
V subsequently convey the land (in breach of contract) to X. The trust arising as a 
consequence of equity treating the contract between P and Mrs and Mrs V as 
executed, is a trust of land within the definition in section 1 of the Trusts of Land 
and Appointment of Trustees Act 1996.1? By virtue of sections 2 and 27 of the Law 
of Property Act 1925 the beneficial interest is overreached by payment of purchase 
moneys to at least two trustees or a trust corporation. However, as the contract 
binds Mr and Mrs V so must the trust, regardless of payment to two trustees. 

Secondly, if Mrs Carrick's beneficial interest was void because of her failure to 
register the estate contract, then this challenges treating the interest acquired by 
entering a specifically enforceable contract as proprietary. Enforceability against 
third parties is a defining characteristic of a proprietary right.?? If the right acquired 
by a purchaser by entering a specifically enforceable contract cannot be enforced 
against third parties independently of the contract, then it cannot be said to meet 
this characteristic. On this analysis the purchaser's right seems more akin to a 
licence. An analogy may be made with the licence attached to a profit à prendre, or 
other recognised proprietary right, to enable the exercise of the right. Such a 
licence, while itself not a proprietary right, may be enforced against third parties 
who are bound by the proprietary right?! However, while the appropriateness of 
imposing a trust has been doubted,” it is clear that a purchaser under a specifically 
enforceable contract acquires ‘a proprietary interest of a sort" 22 

Treating the enforcement of the beneficial interest as dependent on the contract 
is inconsistent with the treatment in other situations of proprietary rights acquired 
by entering a specifically enforceable contract. Not all specifically enforceable 
contracts for sale of land are estate contracts. For example, contracts for sale 
relating to equitable interests are not estate contracts. In such situations, the 
enforcement of the right acquired by the purchaser must be determined indepen- 
dent of the contract.^* Further, in some situations in which there is an estate 
contract the enforcement of the purchaser's right is not considered to be dependent 
upon the contract. Although the point is not without controversy, it seems accepted 
that rights acquired under a specifically enforceable contract which do not involve 
the imposition of a trust may be enforced independent of the contract. For example, 
a specifically enforceable contract to create a legal easement or mortgage is an 
estate contract registerable as a Class C(iv) land charge.* However, it is accepted 





18 Or, in registered land, by entry of a notice. 

19 ‘Trust of Land’ is defined in s 1(1Xa) as ‘any trust of property which consists of or includes Land’. 
‘Trust’ is defined in s 1(2)(2) as ‘any description of trust (whether express, implied, resulting oc 
constructive)’. 

20 Sec, eg National Provincial Bank v Ainsworth [1965] AC 1175, 1248. 

21 See Kevin Gray, Elements of Land Law (London: Butterworths, 2nd ed, 1993) 901. He notes ‘such a 
licence enjoys the perpetually binding effect attributed to the proprietary interest to which it is 
annexed’ 


22 See, eg Waters n 7 above, ch II; Gray ibid 268—270; Jill E. Martin, Hanbury and Martin Modern 
Equity (London: Sweet and Maxwell, 15th ed, 1997) 312-314. Contrast Oakley n 7 above, 167-168. 

23 Oughtred v IRC n 9 above, 240 per Lord Jenkins. 

24 Sec Patricia Ferguson, *Estate Contracts, Constructive Trusts and the-Land Charges Act' (1996) 112 
LQR 549, 551. 

25 The Report of the Committee on Land. Charges (the Roxburgh Committee) Cmnd 9825 (1965) 
recognised that an equitable easement is registerable within Class C(iv). Contrast Lord Denning MR 
in ER Ives Investment Lid v High [1967] 2 QB 379, 395. He said that an agreement for an casement is 
not registerablo within Class C(iv). A contract to create a mortgage may be registerable within Class 
Civ). Geoffrey Rowley, ‘Conveyancing and Equitable Charges’ [1962] Conv 445, 446-449 argues 
against such registration. Where there has been a deposit of documents of title registration is contrary 
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as sufficient for the holder to register the corresponding equitable interest 
acquired. As these rights are derived from the same principle, it is submitted that 
where a trust is imposed the beneficial interest should also be recognised as having 
some existence independent of the contract.?’ 

The basis upon which rights acquired by entering a specifically enforceable 
contract are enforced against third parties has also been considered in relation to 
the assignment of an agreement to create a lease.28 The orthodox view was that the 
right assigned by the tenant under an equitable lease was a contract rather than an 
independent lease. The consequence of this was that the enforcement of the 
leasehold covenants by and against the assignee was based on rules governing the 
assignment of contracts. The benefit but not the burden of a contract can be 
assigned, with the result that the assignee obtained the benefit of the covenants but 
was not bound by their burden.” This was considered unsatisfactory and there was 
‘a strong current of a practical te to treat the agreement for a lease as a fully 
institutionalised proprietary interest'.9 The new rules governing the enforcement 
of leasehold covenants on an assignment enacted in the Landlord and Tenant 
(Covenants) Act 1995 apply equally to leases and agreements for a lease.?! 
Therefore, in this respect at least, the effect of statutory intervention is that the 
tenant seems to acquire a proprietary right independent of the contract. 


Dependence upon specific performance 


In Walsh v Lonsdale?? Jessel MR's judgment was broad enough to suggest that 
once a party asserts a right to specific performance he ‘is to be treated as if this had 
already been decreed without the examination usually undertaken before that 
remedy is awarded’.33 In Chan v Cresdon Proprietary Ltd,” however, the High 
Court of Australia emphasised the discretionary nature of specific performance. On 
the facts of the case, the Court considered it *would be imprudent to assume that 
specific performance would be awarded as a matter of course' 55 The judgment 
serves to emphasise that to acquire rights under equity's maxim it must be shown 
that specific performance is available. That is the basis upon which the contract 
‘ought’ to be performed. Moreover, once acquired, the right remains qualified as 
dependent upon the continuing availability of specific performance. If specific 


pM ———————————MÁ———— ———— ]—M À— — 
to the policy of the Land Charges scheme. See Sir Robert Megarry and H.W.R. Wade, The Law of 
Real Property (London: Stevens, 5th ed, 1984) 998; S.J. Bailey, ‘Land Charges and Notice’ (1949) 10 
CLJ 241, 245; RE. Megarry, ‘Priority After 1925 of Mortgages of a Legal Estate in Land’ (1940) 7 
CLJ 243, 251. 
The Roxbargh Committee ibid accepted that an agreement for an easement is registerable as a Class 
DXiii) land charge. A contract to create a mortgage may be registerable as a Class C(ill) land charge 
(Gray n 21 above, 141) unless there bas been a deposit of ttle deeds (Land Charges Act 1972, s 


B 


Equitable Assignments of Legal Leases’ (1978) 37 CLJ 98. 
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performance ceases to be available (for example, by unconscionable conduct on 
the part of the purchaser), then the proprietary right ends. Gardner argues that 
continuing specific performance should not be a requirement. He notes that this 
injects into the right an element of precariousness contrary to Lord Wilberforce’ s 
classic definition of proprietary rights as enjoying ‘some degree of permanence and 
continuity’ .* 

For a contract to be specifically enforceable it is sufficient that some con- 
sideration has been paid. However, the nature of the proprietary right changes once 
the consideration is paid in full. For example, in the context of a sale of a legal 
estate, for so long as consideration remains outstanding the vendor retains a 
beneficial interest in the property. Once full payment of consideration has been 
made the purchaser becomes solely entitled to the beneficial interest.27 In the next 
section of this article, it will be submitted that a further consequence of full 
payment of consideration is that the continuing availability of specific performance 
ceases to be a relevant factor. The fact there has been full payment is sufficient to 
establish that the contract ‘ought’ to be performed and operates as the basis for the 


acquisition of proprietary rights independent of specific performance. 


Payment of consideration pursuant to an uncompleted sale 


In Oughtred v IRC, as has been seen, Lord Radcliffe explained that once the 
parties entered a specifically enforceable contract the son became sub-trustee of his 
interest in favour of his mother. The fact the trust was qualified as dependent upon 
specific performance is reflected in Lord Radcliffe's description of the trust as a 
trust sub modo.*° Subsequently, Mrs Oughtred paid the consideration in full to her 
son. The trustees of the shares then executed a deed of transfer vesting legal title to 
the shares in Mrs Oughtred. The House of Lords was asked whether this transfer of 
the legal title also conveyed to Mrs Oughtred the beneficial interest in the shares. If 
it did, then the deed of transfer would attract substantial stamp duty.9 Lord 
Radcliffe explained that once Mrs Oughtred paid the consideration in full, her son 
became ‘in a full sense and without more the trustee of his interest for her. She was 
the effective owner of all outstanding equitable interests'.*! In Lord Radcliffe's 
judgment, the consequence of this trust was that Mrs Oughtred was entitled to the 
shares prior to the transfer and stamp duty was not payable. The trust to which 
Lord Radcliffe refers seems to be based on the fact Mrs Oughtred had paid the 
consideration in full. There is no suggestion that her interest in the shares remained 
qualified as dependent upon the continuing availability of specific performance. 
Instead, the effect of full payment was to transform the trust, from a trust sub modo 
into a trust ‘in a full sense and without more’. However, the authority of Lord 
Radcliffe on this point remains doubtful. The support for his analysis by the Court 
of Appeal in Neville v Wilson is limited to the acquisition of rights by entering a 
specifically enforceable contract.? Therefore, the first question to consider is 
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36 National Provincial Bank v Ainsworth n 20 above, 1248; Gardner n 14 above, 64. More cautiously be 
doubts, n 167, whether specific performance should be a requirement at all. 

37 Sec, eg Carrick n 16 above, 637. 

38 Textton I1 above. 
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whether other cases support the acquisition of rights based on payment of the 
consideration in full. 2 


Authority for the principle 


In Tailby v Official Receiver? the House of Lords was asked whether an 
assignment of future book debts transferred the equitable interest to the assignee. It 
was established that such an assignment was effective if the subject-matter was 
sufficiently defined. The assignment in question extended to any business carried 
out by the assignor during the period of the security which, it was argued, was too 
vague. The Court of Appeal based its judgment on the non-availability of specific 
performance. The Court considered that since the agreement was not specifically 
enforceable the equitable interest did not pass.“ In the House of Lords, Lord 
Macnaghten explained that specific performance was not relevant. He said that 
once the consideration has passed (and the scope of the parties' agreement was 
ascertained) ‘you have only to apply the principle that equity considers done that 
which ought to be done if that principle is applicable under the circumstances of 
the case. The doctrines relating to specific performance do not, I think, afford a test 
or measure of the rights created'.* Hence, in Lord Macnaghten’s view, once the 
consideration has been paid, equity considers that the agreement ought to be 
executed without reference to specific performance. Further support may be 
derived from the House of Lord's decision in Chinn v Collins.“ There, Lord 
Wilberforce considered the effect of an assignment of the equitable interest in 
shares in a public company. It was clear that the contract was not specifically 
enforceable.47 Notwithstanding, he accepted that ‘As soon as there was an 
agreement for their sale accompanied or followed by payment of the price, the 
equitable title passed at once to the purchaser’. 

Oughtred, Tailby and Chinn v Collins are all concerned with equitable interests 
in personal property. There is also support in the case law for the application of the 
principle to legal rights and equitable interests in land. The principle was applied in 
relation to an equitable interest in land in DHN Food Distributors Ltd v London 
Borough of Tower Hamlets.* There, Goff and Shaw LJJ held that by virtue of 
payment of the purchase price DHN became entitled to the beneficial interest in 
business premises. No reference was made in their judgments to specific 
performance.™ In Bridges v Mees’! Harman J applied the same principle to the 
transfer of a legal estate in land. There, the plaintiff had entered an oral agreement 
to buy land from the vendor following which, over a period of time, he paid the 
consideration. The vendor then sold the same piece of land to the defendant who 
43 (1888) 13 App Cas 523. 

44 (1887) 18 QBD 25, 30-31 per Lindley LJ. 

45 n 43 above, 547-548. 

46 [1981] AC 533. 

47 ibid 548. This was argued on the basis that the relevant law was the law of Guernsey, where the 
trustees were resident, and the law of Guernsey does not recognise specific performance. In any event, 
in English law, specific performance is not available in relation to shares in a public rather than a 
private company. 

ibid. 

[1976] 1 WLR 852. 

While one of three grounds for the decision in that case it was the main ground in the judgments of 
Goff and Shaw LJJ. See D. Sugarman and Frank Webb, ‘“Three-in-One”: Trusts, Licences and Veils’ 
(1977) 93 LQR 170. Lord Denning MR n 49 above, 859 said of the argument that DHN were entitled 
to the beneficial interest "That may be right, but the President of the Lands Tribunal rejected it, and I 
am not prepared to say that he was wrong’. 

51 [1957] | Ch 475. 
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became registered proprietor. Harman J accepted the plaintiff's argument that the 
effect of paying the consideration was to make him the sole beneficial owner.52 
Subsequently, Harman J seemed to treat the plaintiff as acquiring two distinct 
rights: the beneficial interest (acquired by payment of consideration) and the right 
to bring an action for specific performance to acquire the legal title.53 

Against these cases is the Court of Appeal's decision in Carrick.“ There, the 
court rejected an argument that a beneficial interest acquired by entering a 
specifically enforceable contract matured, and ceased to be dependent on the 
contract, once the purchase money was paid in full. The court considered that the 
only effect of payment of the consideration in full was to make the trust a bare trust 
by removing the beneficial interest of the vendor.55 The possibility of acquiring 
rights based on payment of consideration was dismissed by the Court of Appeal 
without a full consideration of the earlier case law. It is submitted that the Court's 
Judgment was directed by other considerations, in particular the perceived need to 
uphold the integrity of the system of registration of land charges.56 


The scope of the principle 


The practical application to land of a principle based on payment of consideration 
may have been curtailed by section 2(1) of the Law of Property (Miscellaneous 
Provisions) Act 1989. That section requires a contract for sale of a legal right or 
equitable interest in land to be in writing. An oral agreement for the sale of land is 
void. If there is a written contract and payment of consideration, then it is almost 
inconceivable specific performance would not be available.57 Therefore it would 

~anot be necessary to argue that a right has been acquired on the basis of payment of 
the consideration in full. It could still be argued that once full payment was made 
the nature of the right changed as it ceased to be dependent upon the continuing 
availability of specific performance. However, if a principle based on payment of 
consideration is to have practical significance as a means of acquiring rights, then 
it will have to be shown that it can operate where there is no valid contract because 
of non-compliance with section 2(1). Two questions need to be considered. First, 
whether there is a need for the principle to apply where there is no valid contract, 
or are purchasers in such situations adequately protected? Secondly if there. is a 
role for the application of the principle, then whether there is authority for its 
application in the absence of a valid contract. 

In this article, it has been noted that equity’s maxim ‘equity regards as done that 
which ought to be done’ applies to two categories of contracts for sale of land; a 
contract to create a legal right or to assign an existing legal interest and an 
agreement to sell an existing legal estate. Its application to contracts relating to a 
subsisting equitable interest has also been considered. To determine whether a 
doctrine based on payment of consideration is necessary it must be determined 
whether a purchaser who pays consideration pursuant to each type of agreement, in 
the absence of a valid contract, will otherwise be adequately protected. 

In relation to the second category of agreement, a purchaser who pays 
consideration pursuant to an agreement to sell an existing legal estate may thereby 
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53 ibid 486. 

54 n 16 above. 

55 ibid 638. 

56 Text to n 75 below. 

57 Although specific performance will not be ordered if the purchaser has acted unconscionably. 
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acquire a beneficial interest under the doctrines of resulting or constructive trust 
explained in Lloyds Bank plc v Rosset. The acquisition of rights under the trust 
discussed in that case does not require a valid contract.? Those forms of trust may 
also apply, by the imposition of a sub-trust, where the subject of the sale is a 
subsisting beneficial interest. However, a doctrine based on the imposition of a 
trust is not appropriate for a purchaser who pays consideration pursuant to an 
agreement (in the first category) to create a legal right (for example, an agreement 
to create a lease) or to assign an existing legal interest, such as an easement or 
mortgage.9 A trust is also inappropriate where the agreement relates to an 
equitable interest which is not a beneficial interest under a trust. Where payment 
has been made pursuant to one of these agreements, an appropriate remedy may be 
available by the application of proprietary estoppel.$! However, that doctrine may 
be of use only in an action between the original parties to the estoppel. Therefore 
there may be cases where a principle based on payment of the consideration in full 
is the only possible source for the acquisition of rights in land. 

Whether the principle may apply in the absence of a valid contract has not been 
considered directly by the courts. In cases decided prior to the entry into force of 
the Law of Property (Miscellaneous Provisions) Act 1989 the question did not 
arise. Before the enactment of section 2(1) of that Act the absence of writing did 
not affect the validity of a contract but only its enforceability.9 Notwithstanding, 
Lord Radcliffe's judgment in Oughtred may be sufficiently broad to support the 
application of the principle in the absence of a valid contract. While there was a 
valid contract in that case, it was the payment of consideration which made Mrs 
Oughtred the effective owner of her son's beneficial interest. However, in 
contrast, in Bridges v Mees, Harman J did seem to place reliance on the existence 
of a contract. This is apparent in his discussion of the enforceability against third 
parties of the rights acquired by the purchaser. He explained the enforcement of the 
rights by reference to the enforcement of the contract. 

Subsequent to the 1989 Act, in United Bank of Kuwait plc v Sahib,$6 the Court of 
Appeal considered a factual situation in which there had been payment of the 
consideration in full without a valid contract. There, Sonegal guaranteed to a bank 
the repayment of moneys provided to the defendant. Sonegal paid its maximum 
liability under the guarantee and the defendant, who had undertaken to indemnify 
Sonegal, directed that the land certificate relating to a house was held to Sonegal's 
order. The Court of Appeal was asked whether this notional deposit of the land 
certificate was sufficient to create in favour of Sonegal an equitable mortgage. The 
claim a mortgage had been acquired was based on the doctrine of part 
performance. That doctrine was developed by the courts and received statutory 





58 [1991] 1 AC 107. 

59 Further, in Carrick n 16 above, 639 the Court of Appeal considered that once Mrs Carrick acquired a 
beneficial interest by entering a specifically enforceable contract the application of a further trust was 
prevented. See also the text to n 75 below. 

60 In relation to mortgages see Re Sharpe [1980] 1 WLR 219. 

61 See, cg, ER Ives Investment Lid v High n 25 above (casement) and United Bank of Kuwait v Sahib 
[1996] 3 WLR 372, 385—386 (mortgage). 

62 See, eg, United Bank of Kuwait v Sahib, ibid 385—386. 

63 The Law of Property Act 1925, s 40 provided that ‘no action may be brought’ upon a contract for sale 
of land unless the contract was evidenced in writing. Under this provision an oral contract was not 
vold but was unenforceable by action. The section still applies in relation to contracts entered into 
before 27 September 1989. 

64 Text to n 41 above. 

65 n 51 above, 486-487 For criticism of this approach scc the text to n 2] above. 

66 n 61 above. 
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recognition in section 40(2) of the Law of Property Act 1925. Following 
recommendations by the Law Commission section 40 was repealed by the 1989 
Act.67 One application of part performance was a ‘much criticised but well- 
established rule’® which provided that a deposit of title deeds to land by way of 
security was sufficient to establish an equitable mortgage. The deposit of title 
deeds was considered to be a sufficient act of part performance for the court to 
accept oral evidence of the existence of a contract. Part performance also made the 
contract specifically enforceable. Once shown the contract was specifically 
enforceable, equity’s maxim applied and the contract was treated as though it had 
been executed. In Sahib the Court of Appeal was asked whether this method of 
creating a mortgage survived the 1989 Act. As the effect of part performance is to 
make a contract specifically enforceable, the doctrine necessarily presupposes the 
existence of a valid contract. Following the 1989 Act, a contract for a 

can only be made in writing.” Therefore, the Court of Appeal held that this method 
of creating a mortgage could no longer be used.7! 

In making the recommendations which led to the 1989 Act the Law Commission 
noted that ‘any reform if unable to reduce the risk of injustice should at least not 
increase it’. The Law Commission was satisfied that although part performance 
would not be available ‘there are a range of other possible remedies enabling 
justice to be achieved between the particular parties'.7? Reference was made in 
particular to the application of estoppel.? Other doctrines by which proprietary 
rights in land may be acquired informally were not applicable on the facts of Sahib. 
As the case involved a mortgage, a doctrine based on the imposition of a trust was 
not appropriate. Estoppel was not of assistance because the creation of the 
mortgage was challenged by a third party to any possible estoppel.” It is submitted 
that on these facts a mortgage should have arisen based on the payment of the 
consideration in full. As there had been an agreement for a mortgage followed by 
full consideration the agreement ‘ought’ to be executed. Therefore equity should 
give effect to this by the creation in equity of a mortgage. Once recognised that this 
principle may apply in the absence of a valid contract, no question of compliance 
with section 2 arises. 


Relationship with other means of acquiring proprietary rights 


The factual circumstances surrounding an uncompleted sale may meet the 
requirements for claiming a proprietary right under other trust principles or through 
the application of proprietary estoppel. However, in Carrick the Court of Appeal 
said that the existence of a specifically enforceable contract prevented reliance on 
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these other principles. This means, for example, that a purchaser who satisfies the 
elements of a claim to a purchase money resulting trust is prevented from relying 
on that principle when he has entered a specifically enforceable contract for sale. 

The scope of the Court’s decision is uncertain. The judgment may be explained 
as a policy decision to uphold the system of registration of land charges.7 
Ultimately Mrs Carrick lost ‘because she failed to do that which Parliament has 
ordained must be done if her interest is to prevail over that of the bank, namely 
register the estate contract’.76 The Court's reasoning in this respect may be 
criticised. It is doubtful that the system would be undermined by recognising that 
Mrs Carrick had acquired rights, in addition to her estate contract, which are 
outside the land charges scheme.” In any event, outside that factual context the 
desire to treat the principles as mutually exclusive may not be as strong. However, 
it would clearly be unsatisfactory to treat them as mutually exclusive for some 
purposes but not for others. The result of the decision may be that a purchaser with 
a contract is in a worse position than one without.” An ability to rely on other 
principles may also reduce considerably the need to rely on the acquisition of 
rights based on contract. Where reliance on contract requires the imposition of a 
trust, the purchaser may almost invariably satisfy the elements of a claim to a 
purchase money resulting trust.” In other situations (for example, contracts to 
create easements and mortgages) the purchaser may be able to establish proprietary 
estoppel. 

Notwithstanding these conclusions, it is submitted that the decision in Carrick 
should be supported. Precluding reliance on other principles may be justified by 
reference to the role of the acquisition of rights based on contract. Where parties 
have entered a contract for sale, it may usually be anticipated that there will 
ultimately be a formal grant of rights. The purpose of enabling the purchaser to 
derive rights from the contract is to determine the rights and responsibilities of the 
parties in the period leading to the completion of the formal grant. The rights 
informally acquired are therefore transitional in nature subsisting, for example, 
during the inevitable delay between contract and conveyance. In contrast, rights 
acquired under the other principles may be expected to be enduring. In particular, 
in relation to the acquisition of rights under the trusts explained in Rosset,® those 
rights may arise precisely because of a failure, at the formal completion of a sale, 
to record a ‘purchaser’ who has provided consideration as holder of the legal title. 

If a principle enabling rights to be acquired by payment of consideration is 
applied, then there may again be cases in which the requirements of other 
principles are met. The overlap may not be substantial since, as has been seen, 
there are situations in which a claim based on trust or estoppel is not appropriate.5! 
It will, as always, be to the advantage of the purchaser to claim a trust rather than 
rely on proprietary estoppel. No practical problems will be caused by an overlap 
with the trusts derived from Rosset. Where there is an overlap, the nature of the 
purchaser's rights will be the same under the different principles; the purchaser 


75 See Ferguson n 24 above, 549-550. 

76 n 16 above, 639 per Morritt LJ. 

T] See, eg, ER Ives Investment Ltd v High n 25 above; Ferguson n 24 above, 552. 

78 In Carrick n 16 above, 639 the Court of Appeal acknowledged that Mrs Carrick may have been in a 
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constructive trust which would have bound the bank. More generally, the dependence on specific 
petformance may be a disadvantage. 

79 As purchase money will usually have been paid to make the contract specifically enforceable. 

80 n 58 above. 

81 Text to n 62 above. 
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will be absolutely entitled to a beneficial interest. The enforcement of the interest 
against third parties will be based on the same rules. Further, a beneficial interest 
acquired by payment of consideration may not have the same transitional quality as 
one based on a specifically enforceable contract. Where such an informal sale has 
been made it may not be anticipated by the parties that the agreement will be 
formally executed.®2 


Conclusion 


In this article two submission have been made. First, that the right acquired by a 
purchaser who enters a specifically enforceable contract for sale of land should be 
treated independently of the contract in relation to its enforcement against third 
parties. This is the view currently taken in relation to contracts for sale of existing 
legal interests. The same approach should be taken to contracts for sale of existing 
legal estates. This removes a possible conflict with the overreaching provisions of 
the Law of Property Act 1925 and is consistent with the proprietary nature of the 
purchaser’s right. Secondly, equity’s maxim ‘equity regards as done that which 
ought to be done’ should be applied in favour of purchasers who pay consideration 
in full pursuant to an uncompleted sale. From the time of payment, the availability 
of specific performance should cease to be a relevant factor. Where payment has 
been made pursuant to a specifically enforceable contract, this will have the effect 
of removing the element of precariousness which characterises rights based on 
specific performance. From the time of payment the right acquired by the 
purchaser should be treated as absolute. Once this is accepted, it is possible to 
argue that payment of consideration should be used as the basis for the acquisition 
of rights even in the absence of a valid contract. 


82 eg, (although a trust was not involved) the facts of Sahib n 61 above. Once Sonogal paid its liability 
under the guarantee and the land certificate had been directed to be held to Sonegal’s order, there may 
have been no expectation a mortgage would be formally executed. 
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The Arms Trade and the Constitution: 
* Beyond the Scott Report 


Laurence Lustgarten* 


The Scott Report! covered an extensive range of matters, notably claims by 
ministers of Public Interest Immunity as the reason for withholding evidence from 
the defence in criminal cases, the structure and use of legal powers to control the 
export of military and dual-use equipment, the use of foreign intelligence by 
government departments, and ministerial accountability to Parliament. In addition, 
it gives us a picture, unrivalled in detail, of how policymaking and administration 
are carried out within the government of this country. But what in the long run may 
come to be seen as the most important contribution of the Report, over and above 
any of its particular recommendations,? is that it has altered the terms of public 
debate. It has provided a baseline for popular judgement, a platform for critique, 
and by implication at least, an outline of standards for how the political and 
administrative elite which governs the nation ought to behave. In this sense the 
Scott Report and the Nolan Report,? however different their specific subject matter 
and the circumstances which gave rise to them, are very much in tandem. It is the 
spirit, perhaps even more than the letter of the Report, which is its enduring 
contribution. 

That spirit I would describe as one of constitutional discipline. By that I mean a 
requirement that government must follow proper procedures of ministerial 
accountability and, in appropriate instances, ministerial responsibility, in carrying 
out its policies.* If convinced that it is acting in the national interest, any govern- 
ment is entitled to make a political choice to do something unpopular, and which its 
critics may regard as unethical or inhumane. But if it makes that choice, it must be 
open about what it has done. Put more bluntly, if it wants the pay-off, it must pay 
the political price in criticism and possible unpopularity. Since as Peter Hennessey 
has said, in the absence of a formal constitution, all we have is procedure, the 
importance of this precept of constitutional discipline can scarcely be over- 
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emphasised. It is a way of ensuring that governments respect what may justly be 
called a form of constitutional morality. This approach would be controversial 
enough in any field of government activity, challenging as it does many of the 
habits of a lifetime of those in power. Scott’s contribution is all the more valuable 
because he has applied these standards to that area of activity most notable for 
unbridled executive discretion, and for the unchallenged rule of the calculation of 
economic interest and short-term political advantage: the borderland where foreign 
policy, defence policy and considerations of supposed ‘national security’ converge. 


Constitutional discipline and the arms trade 


Yet maintenance of constitutional discipline must take account of context. By take 
account, I emphatically do not mean that where there are strong counter-pressures, 
constitutional morality and other ethical considerations must give way. Quite the 
reverse: it means that one must take the full measure of the enemy. 

The context of the Scott Report is the arms trade — the sale of weapons and 
related military equipment.5 I believe that the secrecy and deceit documented in the 
Report were inseparable from the activity which produced them: they grew directly 
out of the sale of articles of death to regimes that are violent, dictatorial, oppressive 
of their own people, and often corrupt® It is the government-assisted search for 
profit in markets that are politically controversial — and the establishment of 
political, commercial, and personal relations with individuals and governments 
which cannot be acknowledged to one's own citizens for fear of adverse reaction — 
that make such abuses of parliamentary democracy inevitable. 

The arins trade has been lauded for its economic, diplomatic and strategic 
benefits, and damned for its destabilising effect on world politics, its debilitating 
impact on the economies of poor purchasing countries, and of course for its 
contribution to sustaining répressive regimes. The value of the alleged benefits to 
exporting countries has also been questioned.” There is a significant literature of 
high quality which takes up these issues, and I have no special competence to add 
to it. What I would like to introduce into the debate is a dimension which has 
largely been ignored. 

This missing element is constitutional in the fullest sense: it is the effect on the 
way we are governed, and on the human rights of everyone living in these islands. 
Even if the disputed economic and strategic claims on behalf of participation in the 
arms trade be accepted, they have never been adequately weighed against the 
massive damage that participation in it inescapably inflicts on what truly deserves 
to be called our national security. As Ian Leigh and I argued in our book, In From 
the Cold: National Security and Parliamentary Democracy? the protection of 


5 In addition there are included ‘dual-use’ goods, such as machine tools, supercomputers, and high-tech 
electronic equipment which have legitimate civilian uses but are capable of being adapted for military 
purposes. Goods of this type were at issuc in the Matrix Churchill prosecution. The Scott Report, para 
D1.2, uses the phrase ‘defence related’ to cover this category. The narrower term ‘defence’ is limited to 
military equipment other than weapons (eg missile guidance systems), whilst ‘arms’ means weapons only. 

6 And, on occasion, potential military enemies of our own forces, as in the Gulf War. 

7 Notably and most recently by N. Cooper, The Business of Death (London: LB. Taurus, 1997) ch 6 
(bereafter Business); see also his earlier pamphlet, ‘British Arms Exports: a vicious circle of 
disadvantage?’ (Plymouth International Paper No 1, 1996) (hereafter ‘PIP’). Another piece in the 
same voin which draws on the work of a number of academics is the pamphlet produced by Campaign 
Against the Arms Trade, Killing Jobs (April 1996). 

8 L. Lustgarten and I. Leigh, In From the Cold: National Security and Parliamentary Democracy 
(Oxford: OUP, 1994). 
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human rights and the health of democratic institutions is the core of what should be 
regarded as national security, and often national security is as much in jeopardy 
from the actions of those in positions of political and economic power at home as it 
is from any threats from overseas.? The Scott Report documented exhaustively the 
dishonesty ministers and civil servants felt obliged to engage in, due to their twin 
beliefs that arms sales are vital to the national interest, and that they can only be 
` conducted by stealth. Indeed the Arms to Iraq affair is best understood as part of a 
wider pattern of behaviour — only one, and not an especially unusual, example of 
conduct which a healthy constitutional order should not tolerate. 


The pattern of misconduct 


The Saudi connection 


Several of the most prominent examples are perhaps best introduced by the 
question with which Lord Cooke of Thorndon prefaced the paper he delivered to 
the Bill of Rights Conference at University College London in July 1997: 


Q. ‘Where is the capital of Saudi Arabia?’ 

A. [after a few tentative voices ventured ‘Riyadh?’]: "The capital of Saudi 

Arabia is primarily in Swiss banks, but a lot of it is in British industry.’ 

He neglected to add however, that it is not dispersed generously throughout the 
industrial sector, but is concentrated heavily in one area: weaponry. Just under 
three-quarters of British defence exports between 1987-94 went to this one 
purchaser,? mostly under what are known as the al-Yamamah contracts. In the 
defence sector, we have become virtually a Saudi client-state. 


Al-Yamamah and the Public Accounts Committee 


Nowhere was this was more painfully evident than in the fate of the Report of the 
Comptroller & Auditor General (C&AG) on al-Yamamah. This is actually a 
succession of agreements for the sale to Saudi Arabia of various forms of arms and 
related goods such as the construction of air bases. Literally billions of pounds are 
involved — the usual estimate is £20 billion over 10 years. From the beginning, it 
has been surrounded by reports of massive ‘commissions’ — in plain language, 
bribes — paid by the contractors to individuals within the Saudi royal house. In 
1992 the C&AG investigated the deal, and his Report was sent to the Public 
Accounts Committee, which is charged with monitoring the propriety and 
efficiency of government spending. The Report was one of more than 500 
received by the Committee during the lengthy chairmanship of Labour MP Robert 
Sheldon. It met with a unique response. The Chairman, after consulting with only 
one Committee colleague, the senior Conservative, suppressed the Report — the 
only time this has occurred. Despite repeated calls for publication, or at least 
consideration by the full Committee, it has never been seen by anyone. Parliament 
as a whole has remained quiescent. Mr Sheldon's justification was that "The Saudis 
could have taken amiss at the contents and there were lots of jobs at stake.'!! 


CMM ————nÓÓ( 
9 This argument is developed at length in the opening chapter, entitled ‘A Democratic Conception of 
National , 


10 See Cooper, Business 135 Table 6.2, and PIP, 11. 
11 As reported in The Guardian, 11 October 1994. 


© The Modera Law Renew Lunued 1998 501 


The Modern Law Review [Vol. 61 


Challenged on this at a Conference on the Scott Report in July 1996, he elaborated 
by stating that the Report contained ‘unpleasant material about people overseas’ 
but no evidence of corruption by *our own people'. He then pointedly added that 
both the Committee and the C&AG are limited to pursuing the use of public 
money: once it is paid to a third party, such as a defence contractor or commission 
agent, it is magically transformed into private money and is outside the watchdogs’ 
jurisdiction.!? 

It is now becoming apparent that the Report itself was inadequate, and that 
Parliament may have been misinformed when a Minister flatly denied that com- 
missions were paid on the al-Yamamah deal.!? It must be a matter of great public 
regret that the libel action brought by Mr Jonathan Aitken against The Guardian 
newspaper was aborted so quickly, because the trial forced into the public domain 
valuable information about arms transactions with Saudi Arabia which had 
remained suppressed. In particular, a witness who had personally negotiated one of 
the contracts stated flatly that commissions were paid, in some instances in excess 
of what Saudi law purportedly permits.!4 This disclosure finally led Mr Sheldon to 
call for a re-opening of the initial Inquiry, which thus far has not occurred. 

This episode seems as blatant a subversion of constitutional government — 
specifically, of parliamentary accountability — as it is possible to imagine. To 
abdicate responsibility for the corrupt use of what might well be millions of pounds 
on the grounds that customers might be offended if it became known that they had 
taken bribes beggars belief, or would do if the spectre of the arms trade were not 
looming so visibly in the background. And the fact that the simple use of what is 
known in the intelligence world as a ‘cut-out’ — an intermediary which breaks the 
connection between two parties — outside the public sector is sufficient to place the 
matter beyond parliamentary scrutiny shows how readily the supposedly para- 
mount policy of rigorous public expenditure control crumbles where arms sales are 
involved.!5 


Persecuting dissidents 


Individual justice has also been sacrificed to the same demanding idol. Dr 
Muhammad al-Mas'ari was a professor of physics in Saudi Arabia, who became a 
leading dissident, an Islamic traditionalist critic of corruption in his country's 
government. He was imprisoned for six months, beaten whilst in custody, then 
released. Escaping the country, he fled via Yemen to Britain. Here he established 
an ingenious campaign, spreading information about the regime and its leading 
members back to his homeland via the Internet and literally hundreds of faxes 
weekly. The Saudis threatened economic reprisals unless the British government 
took action against him. 

The reaction was swift. Having failed to deport Dr al-Mas'ari to Yemen, the 
Home Secretary refused to consider his claim for asylum. He then came up with an 
extraordinary alternative: that Dr al-Mas'ari be deported to Dominica, a place he 


12 The author was present at this Conference, at St Catherine’s College, Oxford, which was entitled 
‘After the Scott Report: The Changes Needed’. See also Mr Sheldon's subsequent remarks as quoted 
in The Guardian, 24 June 1997. 

13 Roger Freeman MP, quoted ibid. 

14 ibid. The witness was Mr David Trigger, formerly an executive of BMARC, an arms company of 
which Mr Aitken was a director. 

15 This limitation is a general one, not only applicable to arms sales, but its most important application is 
in this area. It stands in noteble contrast with the power granted the EU Court of Auditors to 
investigate how companies spend money obtained through government contracts. 
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had probably never heard of and which, it was reported, had been promised an 
additional £1.5 million in aid as an incentive to receive him. The Government was 
at least open about its motives: the Minister of State stated that there had been 
representations from the Saudis and from British firms about Dr al-Mas’ ari 
‘complicating our relations with the Saudis’, and her counterpart in the Lords 
admitted that ‘In fact the activities of Dr al-Mas’ari were not illegal as such. 
However, what he was doing was to act against British interests.’ 16 

This was spectacularly confirmed when, two days after the decision was 
announced, The Guardian splashed across its front page a leaked memorandum 
from Sir Colin Chandler, the Chief Executive of Vickers, a major arms 
manufacturer, to his Director of International Affairs, Mr David Hastie. Under 
the headline ‘ “David, About this Dissident” ',!7 the memo starts by describing the 
internal politics of the Saudi royal house in great depth, relating family rivalries to 
the treatment accorded Dr al-Mas’ari and other critics of the regime. This lengthy 
and fascinating document sheds a clear light on the networks of influence 
connecting executives of arms companies and members of the British government 
machinery, and the ease with which these people glide between the two spheres. 

To take but one example: the memo records Sir Colin Chandler and his opposite 
number at British Aerospace proposing to the Government that intelligence 
gathered from a prominent Iraqi defector — presumably by the Secret Intelligence 
Service — be passed on to the Saudis to mollify their anger at Dr al-Mas’ari’s 
activities in Britain. The newly-appointed Ambassador to Saudi Arabia, Mr 
Andrew Green, later informed them that this had in fact been done. Mr Green, it 
transpires, is also a non-executive director of Vickers.!? 

This memorandum revealed, more clearly than any other single document I 
know of, the workings of what may fairly be called the British military-industrial 
complex. It soon had a companion. Less than two months later, Sir Richard Scott 
produced his Report. It contains a fifteen page narrative of the circumstances 
surrounding British participation in an arms exhibition held in Baghdad in late 
April 1988.!9 Rather lost in the shadows of some more celebrated incidents, 
notably the Matrix Churchill prosecution, it none the less repays careful reading. It 
is particularly relevant to this paper because the key actors were — Mr Hastie and 
Sir Colin Chandler. The latter, having previously been employed at British 
Aerospace, was then a civil servant, head of Defence Sales at DESO, the Defence 
Export Sales Organisation. The former was on secondment to DESO from British 
Aerospace, which continued to pay his salary, serving in the specially-created post 
of ‘Business Development Adviser’. In what must rank as a classic understatement, 
Sir Richard commented that ‘through no fault of his own’, Mr Hastie was thereby 
‘placed in a position of potential conflict between interest and duty.’ 
Subsequently, though still at DESO, he was, in Sir Colin Chandler’s wonderful 
neologism and on his authority, ‘deseconded’ to attend the Baghdad exhibition — 
on behalf of British Aerospace. He then resumed his government position — 
*reseconded', perhaps? — but the evidence of communications among other UK 
officials makes it clear that he continued to be seen, by them and most probably by 


pee ——À——————————— 

16 HL Deb vol 568 col 262 (Baronness Blatch). Tbe statement by Ann Widdicombe MP, Home Office 
Minister of State, is reported in The Guardian, 5 Jannary 1996. | am relying on accounts appearing in 
the Daily Telegraph and the Guardian 4-8 January 1996 fox the facts of this casc. 

17 The Guardian, 6 January 1996. 

18 The Guardian, 8 January 1996. 

19 n 1 above, paras D6.29—6.54. 


© Tho Modern Law Renew Limbed 1998 503 


The Modern Law Review [Vol. 61 


the Iraqis, as representing the company.?! The Scott Report pointedly criticises 
many aspects of this affair, as well as the way in which Parliamentary Questions 
about it were answered. The comments might well have been even stronger — it is 
an unsavoury story involving deliberate ambiguities of substance and presentation, 
conduct of the sort that some years later came to be known as ‘sleaze’ — itself a 
euphemism which conceals the gravity of official corruption. 


Parliamentary quiescence 


The influence of the military-industrial complex provided the context for the 
attempt to expel Dr al-Mas’ari from Britain. In terms of the constitution, the worst 
aspect of the whole story was the clear demonstration it provided of how useless 
Parliament has become as a protector of the liberty of refugees, and of the freedom 
of expression of everyone in this country. The Opposition, normally so ready to 
offer instant criticism of any and all government policies, was notably silent. 
Representative democracy proved a feeble guardian of human rights. Had the 
matter been left to a parliamentary vote, Dr al-Mas’ari would now be living on a 
remote island with no one to share his faith. 

It was left to sections of the Press, and to the judicial process, to uphold the 
principles involved. The Daily Telegraph saw the point immediately in a leader 
which stated, "The right of asylum, if it is to mean anything, cannot depend on the 
commercial interests of the nation in which it is sought. We should not inquire into 
a refugee's opinion, merely defend his or her right to express it.’ What was at 
stake, it concluded, ‘is a potentially costly, but none the less clear, issue of pure 
principle.72 Dr al-Mas'ari appealed and the Chief Immigration Adjudicator 
concluded that Dominica was not a safe third country to which he could properly 
be sent, that it was unlawful for the Home Secretary to reject his asylum claim out 
of hand, and directed that the claim be considered on its merits. He also described 
the treatment of the appellant as 'an attempt ... to circumvent the [Refugee] 
Convention for diplomatic and trade reasons.’ 

Although in the end Dr al-Mas'ari was spared, it is worth noting that his 
treatment was not without parallel. There have been other attempts at deportation 
of politically active refugees from important arms purchaser states. There is the 
case of Mr Chahal, who remained in prison fighting deportation for five years until 
he won his case in Strasbourg. The European Court of Human Rights, in addition 
to holding that the procedures used by the UK in national security deportation 
cases are defective under the Convention, also found that India is not a safe country 
to which an active member of a Sikh independence organisation may lawfully be 
sent back.?* Its judgment contains a detailed review of evidence of torture carried 
out by the Indian police and army against Sikh activists — dangers to which the 
British government seemed determined to expose Mr Chahal. Several other Sikhs 
held in British gaols were released in light of the Strasbourg judgment. 


21 ibid para D6.46—6.47. 

22 Daily Telegraph, 5 January 1996. 

23 Unreported judgement of the Chief Immigration Adjudicator, Professor David Pearl, 5 March 1996, at 
20. Strictly speaking, the Chief Adjudicator’s jurisdiction allowed him oaly to ‘strongly recommend’ 
that the claim be considered on its merits: sec 22-23 of judgment. The Home Secretary complied with 
the recommendation. 

24 Chahal v UK (1997) 23 EHRR 413. Tbe incoming Labour Government quickly enacted legislation to 
create a deportation system that would comply with the Convention. See the Special Immigration 
Appeals Commission Act 1997. 
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The attack on asylum 


A more permanent casualty was the policy towards those seeking asylum. Soon 
after Dr al-Mas’ari’s appeal succeeded, several stories of Saudi displeasure 
appeared in the Press, accompanied by suggestions that the next phase of al- 
Yamamah might be in jeopardy. Less than a month later, the then Prime Minister 
was quoted as saying, ‘It may be that the time has come to look at the activities not 
only of those who actively conspire to commit terrorist acts but also those who 
from safe havens abroad foster dissent elsewhere in a way which creates a climate 
in which terrorism can flourish’. Such persons, he added, might be in danger of 
losing their refugee status.” 

The idea that by fostering dissent one creates a climate in which terrorism 
flourishes is one that has a long amd pemicious history, in which freedom of 
expression has been suppressed because of the supposed bad behaviour brought 
about by dangerous ideas. It represents a rejection of one of the fundamental 
principles of human rights law and philosophy, which insists upon the separation of 
expression from action, with virtually complete legal protection being accorded to 
expression of dissenting, or any other, opinion. Mr Major’s test would have 
ensnared virtually any forceful criticism or effective organisation of opposition by 
those who have fled here from various vile dictatorships. It seems scarcely 
credible, but in effect he was threatening to revive and make part of the 
determination of refugee status, the old laws of sedition and of seditious 
conspiracy, which literally for centuries were used to persecute political dissenters 
in Britain, Ireland and throughout the Empire. This repression only ended in 
relatively recent times, when a growing sensitivity to political liberty led judges to 
reinterpret the offence so narrowly as virtually to extinguish it. 

In the event, when the attempted crackdown came, it took a different form. 
Rather than present a White Paper explaining the measure, alerting the public to 
what was intended, and assessing the impact on political freedom and its 
compatibility with our political traditions and with various human rights 
instruments, the Government found a willing Backbencher to introduce a Private 
Member's Bill. Its anodyne title, the Jurisdiction (Conspiracy and Incitement) Bill, 
concealed its great importance. 


Criminalising resistance 


Briefly — for the Bill’s provisions were technically quite complex — it would have 
criminalised any act which constituted a conspiracy or incitement to commit any 
offence which is punishable both in another country and in the UK?" Now the law 
of conspiracy is notoriously wide, and the law of incitement, though less 
notoriously, is even wider, and the offences thus created had a breathtaking sweep. 
It is hard to imagine legislation that would more severely curtail freedom of 
expression: it explicitly included among the forbidden acts ‘any message (however 
communicated)’ ,28 which might be called the al-Mas'ari clause since it was 
squarely aimed at his barrage of e-mails and faxes. Expressions of encouragement 





25 Quoted in (1996)6(5) Statewatch 19 (emphasis added). 

26 Boucher v R, (1951) 2 DLR 369 (Supreme Court of Canada); R v Chief London Stipendiary 
Magistrate, ex p Choudhury [1991] 1 QB 429, 452-453; for discussion see Lustgarten and Leigh, n 8 
above, 205—209. 

271 The relevant Debates are to be found at HC Deb vol 289 cols 575-636 31 January 1997; two sessions 
of Standing Comm E on 11 and 12 February; and HC Deb vol 290 cols 524—573 14 February 1997. 

28 Jurisdiction (Conspiracy and Incitement) Bill 1996, cl 1 (1AX11). 
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and even strong sympathy for acts of resistance to dictatorial regimes fell squarely 
within the new offences. Although no one, including the Labour Opposition, seems 
to- have noticed the fact, the Bill's reach was not limited to refugees, but would 
have been equally applicable to British sympathisers actively supporting resistance 
movements. 

As several people pointed out — it came to be known as ‘the Mandela Question' — 
the effect of such a law during the apartheid era would have been to make members 
and sympathisers of the African National Congress in this country liable to 
prosecution, since the ANC in South Africa was involved in attacks on government 
property, which plainly constituted the offence of criminal damage. Anyone 
donating their money or time to the activities of the organisation would thereby 
have fallen into the net created by the Bill. More sinisterly, they would have 
become the ostensibly legitimate target of police surveillance and the subject of an 
official file. And since most people do not wish to bring this form of harassment 
upon themselves, and many would fear the effect on their employment or other 
matters, the upshot would be to discourage involvement in resistance to 
dictatorships overseas. Of course this, rather than actual prosecutions, was the 
point of the Bill. No clearer example could be found of the use of criminal law for 
its deterrent or chilling effect on political dissent. 

The other nasty feature of the Bill, which again was scarcely remarked, was its 
attempt to evade the safeguards for people accused of crimes overseas that are 
provided both by the law of extradition and, as a result of a judgment of the House 
of Lords interpreting the Geneva Convention, the law governing forced return of 
refugees.” In either case, if the person sought has committed a ‘political offence’ 
neither extradition nor refoulement — forced return — is permitted. In that recent 
judgment, the House of Lords held that whilst indiscriminate violence, or attacks 
on a civilian target, would not be treated as a political offence, the protection 
would apply to violence directed at military or government targets. This ruling, 
which respects the important moral distinction between justified armed resistance 
to tyranny and indiscriminate slaughter, exemplifies the sort of careful and 
sensitive judgments that the difficult ethical questions raised by cases of this kind 
require. It was precisely that sensitivity which found no place in the proposed Bill. 

I have devoted considerable attention to a Bill which failed to reach the statute 
book under a government no longer in office because I fear we have not heard the 
last of it, or of something very like it. It failed to pass the Commons only because 
two unfashionably Old Labour MPs forced a vote on a Friday afternoon when the 
House could not muster a quorum.?! This again gives some indication of the degree 
of interest MPs take in such matters, though in this instance with an ironically 
fortunate outcome. The official Opposition, if I may so describe it, accepted the 
principle of expanded criminalisation but was concerned about the Mandela 
Question. Its solution was that the Attorney-General should be required to approve 
all prosecutions. Not only did this ignore the chilling effect, it would also in 
significant measure have made matters worse. The Attorney would then have been 
taking overtly political decisions in determining whether to bring proceedings: 
those opposing Saddam Hussein now — but not in the 1980s, when we wanted his 
29 R v Secretary of State for the Home Department, ex p T [1996] 2 All ER 865, IAR 443, HL. The 

Convention is incorporated into the UK Immigration Rules governing asylum cases. 
30 And conversely, would be regarded as a ‘serious non-political crime’, the phrase actually used in the 


31 They were George Galloway and Dennis Skinner. Thirty MPs were present at the vote: HC Deb vol 
290 cols 524-573 14 February 1997. 
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business — would be left alone, whilst Dr al-Mas'ari and his associates would likely 
have found themselves in the dock. 

Nothing has happened since to diminish the political leverage enjoyed by arms 
purchasers, and Saudi Arabia in particular. It would take more confidence than the 
evidence warrants in the commitment to human rights of either government or 
Parliament in the face of such pressure, to conclude that this danger has been 
permanently seen off. I am afraid that this battle may have to be fought again. 


Pergau Dam 


Let us now leave the desert sands, and travel to points east. Here are three 
quotations — I could have included others — from an important Report, with the 
names deleted: 


While the terms of [the Minister's] letter ... were revealed to the House in response to a 
parliamentary question ... no specific reference was made in any of the answers to relevant 
parliamentary questions to the fact or content of the simultaneous letter [from another 
official to the same recipient — which said something quite different] 


We regard the written answer by [the then PM] ... as not fully answering the questions 


.... after reviewing yet another Minister's earlier statement to a Select Committee, the Report 
points out that he omitted all mention of other matters that made his broad assertions entirely 
unsustainable. 

Its verdict on the conduct at issue — expressed with a mildness at least partly 
explained by the need to achieve unanimity — was that ‘Ministerial replies to 
certain questions were eae though less open and less informative than the 
House has a right to expect’. 

This of course was not the Scott Report: it merely sounds uncannily like it. These 
are extracts from the 1994 Report of the Commons Select Committee on Foreign 
Affairs on the Pergau Dam episode, in which the Divisional Court ruled that the 
Ministry of Overseas Development had acted unlawfully when it used'aid funds on 
a project that the Department's ing officer had refused to approve until 
ordered to do so by the Foreign Secretary. 

Why did the Government so relentlessly insist on proceeding with a project whose 
cost had risen in a short period more than 2596 over the original estimate — mostly it 
appears because of corruption in the Malaysian government — and which clearly 
failed to satisfy the normal Value For Money criteria? Underpinning the whole 
tawdry episode was the fact that arms sales had been part of the original deal, as both 
sides fully understood. But no one in government was prepared to admit this so-called 
‘linkage’ publicly, nor were they willing to forego the benefits. Hence they resorted to 
presenting to the public what is immediately recognisable to those who followed the 
Scott Inquiry as ‘half the picture’ — in accordance with the view of a former 
ambassador who insisted in his testimony that ‘half a picture can be accurate’ .* It is 
not only in war that truth is the first casualty, and in this instance the integrity of our 
overseas aid programme, and of the procedures for scrutiny of financial propriety 
within a major department of government, suffered great damage as well. 


S ——————————————— 

32 Third Report, Foreign Affairs Comm HC 1993-94, 271-1, ‘Public Expenditure: The Pergau Hydro- 
Electric Project, Maylasia', paras 43-44. 

33 R v Secretary of State for Foreign and Commonwealth Affairs, ex p World Development Movement 
[1995] | WLR 386. 

34 n 1 above, paras D.4.53-455 (David Gore-Booth, ambassador to Saudi Arabia). 
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I have argued that these are not random or unrelated incidents, but are like the 
disparate threads of a spider’s web, all leading back to one central source. That 
source is the arms trade. It seems almost too neat, like an inept detective story 
dependent on too many coincidences, that the episodes I have described involved 
Saudi Arabia, overwhelmingly our biggest arms customer, India, which was 
second only to Sandi as the largest non-Western purchaser of UK arms in 1987-91; 
and Malaysia, which took over that position from India in 1992.35 Most recently 
the spotlight has fallen on Indonesia, whose purchases of arms shot up drama- 
tically; after years of surprisingly small military expenditure, in 1994 it suddenly 
became the world's third largest importer of arms.% At the same time, the Hawk jet 
trainer aircraft — the weapon at the centre of the controversy — became the UK's 
largest single arms export item.?7 These two developments are certainly not coin- 
cidental. At the same time, in what seems remarkably like a re-run of the Pergau 
Dam affair — unless one has an extraordinary taste and credulity for coincidence — 
Indonesia received an increase of British overseas aid of nearly 50% in 1995.38 

To summarise, the instances I have described demonstrate the domestic impact 
of the arms trade in three ways: 

First, policies in unrelated areas such as asylum, criminal law, and overseas aid 
are being distorted by the desire to satisfy states which are large-scale purchasers 
of weapons. 

Second, as the attempt to deport Dr al-Mas'ari and the episode of the Baghdad 
Arms Fair both illustrate, key members of the military-industrial complex are able 
to exert influence and power within government, wholly hidden from public view 
and without any public accountability, to advance their corporate financial 
interests. 

Finally, that the requirements of constitutional government have been 

and in too many instances overriden, in order to assist British 
companies seeking to compete in the world arms market. 


Choices 


Faced with this devastating impact of the arms trade on our political life, there 
would seem to be four possible responses. 


The Amoralist view 


The first is to accept the evil to make the profit. This, in effect, is the position taken 
by many of the critics of the Scott Report, particularly those who supported the 
Government in the parliamentary debates and in the media.” Though often 


35 Cooper, Business, Table 6.2, and PIP, 11, Table Fig 2. 

36 M. Chalmers, British Arms Export Policy and Indonesia (London: Saferworid, 1997) 5; SIPRI 
Yearbook 1995 (Oxford: OUP, 1995) 493—494 Table 14.1. 

37 SIPRI Yearbook, n 36 above, 499. 

38 Sec the submission by the World Development Movement, ‘Evidence to the National Audit Office on 


39 og Richard Needham MP (a former Minister for Trade), and Tom King MP (former Secretary of State 


508 © The Modera Law Review Limited 1998 


July 1998] The Arms Trade and the Constitution 


dignified as Realists, I think it more appropriate to call them Amoralists.4° Those 
of this persuasion invariably rank economic and other material advantages more 
highly than human rights or other ethical considerations in foreign policy, if indeed 
they regard such matters as relevant at all. They seldom acknowledge, let alone 
take adequate account of, the damage to our domestic institutions that inevitably 
follows. Indeed, and logically enough, people who take this line generally combine 
it with an insistence that those guiding foreign policy must remain free of 
interference from domestic political considerations and public opinion, always 
disparaged as driven by emotion; this in tum is held to justify withholding the truth 
from Parliament. In his Report, Sir Richard Scott flatly rejected a version of this 
position presented by Lord Howe, the former Foreign Secretary,4! and I 


respectfully agree. 


Unilateral curbs 


The second possibility is to continue to compete in the arms trade but to impose 
unilateral restrictions, based on the character of the regime seeking to buy the 
equipment, on what the British government will permit its exporters to sell, and to 
whom. A self-denying ordinance of this kind was promised by the Labour Party in 
opposition, and was proclaimed by the Foreign Secretary, Mr Robin Cook, late in 
July.*? It is to be accompanied by greater honesty and openness, making available 
to the public information about the nature, quantity and destination of the material 
exported. The attractions of such a policy, which recognises the ethical and 
constitutional imperatives whilst seeking to maintain a significant stake for Britain 
in the international arms market, are powerful and clear. 

It is painful to say so, but I fear they are also illusory. Whilst I reject the ethical 
position of the Amoralists, the accuracy of their perception of the world in which 
we live is another matter entirely. Put simply, I would suggest that developments in 
the arms trade which began with the end of the Cold War have seriously 
undermined the capability of the UK to act alone in this field. 

The most striking feature of the change is that the global arms trade has shrunk 
rapidly and dramatically. Passing over the many technical differences in what is 
counted and how it is counted, the total volume of sales shrank by something like 
70% from its peak in 1987 to its low in 1994.43 Given that most of the major arms 
producers, like the UK, want to preserve the present size of their defence industrial 
base and are dependent on continued exports to do so — or, like Russia, are 
desperate for hard currency earnings from any source — the result has been 
intensified competition among producer states to expand or at least maintain their 
sales. At the same time, their numbers have been swollen by the entry into the 
market of new producers, this time from the developing world. This frenzy of 
competition has inevitably created a buyers’ market, which has opened the way for 
purchasers increasingly to dictate terms of trade in relation to offset sales, transfer 


o O M——————————————————————— 

40 There are of course many different varieties of Realism in international relations thinking, and I am 
not suggesting that the entire tradition should simply be rejected out of band. 

4l n 1 above, paras D 4.59-4.60. 

42 HC Deb vol 299 cols 26-29 (WA) 28 July 1997. 

43 These figures are calculated from P. Comish, Controlling the Arms Trade: The West versus the Rest 
(London, Bowerdean, 1996) 26, supplemented by Cooper, Business 133 Table 6.1. Whilst Britain 
remains the world’s second largest exporter, it has suffered a decline of both sales and employment of 
just over one third in that period. There are however some indications of a revival in the market, as 
both the United States and Russia have embarked on major export drives. 

44 Such as Brazil, Israel and, of much the greatest long-term consequence, China. 
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of technology and other matters. These circumstances are likely to persist for the 
foreseeable future. Hence there is a ring of truth to the argument that attempts by 
the UK unilaterally to impose conditions of transparency on sales, or to restrict the 
items it will sell to certain customers, will merely result in other states with fewer 
scruples replacing us. This point is illustrated by an example in reverse: the al- 
Yamamah contract, so vital to the British arms industry, only came about at all 
because of a decision by the United States government, responding to the power of 
the pro-Israel lobby, not to sell advanced jet fighters to Saudi Arabia. 


The Cook Criteria 
It is notable how the Criteria announced by Mr Cook treat the conflict between 
economics and concern for human rights by attempting to straddle it. They set out 
in successive paragraphs the considerations that will be taken into account when 
deciding whether to grant an export license:45 

The United Kingdom's national interests 

3. Full weight should be given to the UK's national interests when considering applications 

for licenses, including: 

a) the potential effect on the UK's defence and security interests and those of allies and EU 


partners; 

b) the potential effect on the UK's economic, financial and commercial interests, including 
our long-term interests in having stable, democratic trading partners; 

c) the potential cffect on the UK's relations with the recipient country; 

d) the potential effect on any collaborative defence production or procurement project with 
allies or EU partners; 

e) the protection of the UK's essential strategic industrial base 


Human rights and interna! repression 

4. The Government: 

8) will take account of respect for human rights and fundamental freedoms in the recipient 

b) will not issue an export licence if there is a clearly identifiable risk that the proposed 

export might be used for internal repression. 

What strikes one immediately is the variety, complexity and open-endedness of 
the compilation of UK national interests, compared with the narrowness and 
specificity of the restraining factors in the paragraph which follows. 

This straddle is less a matter of moral ambivalence than of trying tY avoid facing 
painful choices. It was also inevitable, given the fundamental premise of the Foreign 
Secretary's position. His accompanying statement began, ‘The Government is 
committed to the maintenance of a strong defence industry, which is a strategic part 
of our industrial base, as well as of our defence effort'. 46 Within that framework, any 
attempt to take account of factors such as the potential use of weapons for internal 
repression, or for aggression against other states, can only be achieved by setting up 
some sort of notional scale on which that prior commitment may be balanced against 
them. Yet how is that balancing act is to be undertaken, when the factors are 
qualitatively so different and the Criteria themselves are silent on the relative 
weights to be attached to the opposed forces? This is left wholly in the air. 

The most likely outcome — one laced with irony in view of Mr Cook's role as the 
chief tormentor of the Government during the Debate on the Scott Report‘? — is 


45 n 42 above. 

46 ibid. 

47 n 39 above, cols 606ff His performance in the Debate earned much praise from his parliamentary 
the media. 





510 © The Modern Lew Review Limited 1998 


July 1998] The Arms Trade and the Constitution 


that we may yet see a replay of the contortions of policy and presentation that 
figure so prominently in that Report. Except for torture equipment and landmines, 
now subject to an absolute ban which puts them outside the Criteria entirely, a 
decision either way on almost any request for a licence can be justified under these 
Criteria. If attempts to give predominant emphasis to the human rights side of the 
balance result, as I have suggested they will, in business migrating ,to rival 
countries, it will be a simple matter — and one not requiring any reformulation of 
the Criteria in the abstract — to reach a different decision when a similar request is 
received subsequently, or when the Cabinet reshuffle inevitable in all 
administrations gives the task of applying the Criteria to a Minister with different 
priorities. It will not even be necessary to engage in the sort of intellectual 
gyrations about whether the Criteria have been changed or merely re-interpreted 
for which the previous Government was so heavily criticised; they are so flexible 
as to permit any outcome. This takes us right back into Scott Report country, for 
‘flexibility’ was the word which recurred constantly in official memoranda 
concerning the Guidelines on sales to Iran and Iraq, and the one which the Report 
seized upon as the key to describing the way in which the Government manipulated 
its policy and the presentation of it to suit the needs of the moment.^ The sole 
difference is that we now have Criteria, rather than Guidelines, in place. 

I hope that this judgment is mistakenly pessimistic, but the only concrete 
evidence we have is, at best, equivocal. As he presented the new Criteria, Mr Cook 
also announced that the licences issued by the previous Government for the export 
of Hawk jets, armoured cars, and water cannon to Indonesia, which is likely to use 
them against the people of East Timor in the war for independence raging there, 
would remain in force. The sole public justification offered was that it would not 
be 'realistic or practical' to revoke them; no further explanation was presented.4? It 
is unlikely that there were legal obstacles. The World Development Movement 
sought Counsel's Opinion on whether revocation would be lawful, and received a 
persuasive analysis? which stated that so long as the licencees were permitted to 
make representations on the matter, the decision was within the realm of political 
judgment that the courts would regard as beyond judicial review. ‘Realism and 
practicality are more likely to refer to the loss of an estimated £300 million worth 
of orders, half of them to British Aerospace. The Hawk licences were precisely the 
kind of testing case in which the existence of the new Criteria might have 
betokened a fundamental change of policy. 

On the other hand, subsequent licence applications for the sale of armoured 

carriers and sniper rifles to Indonesia were refused as being in breach of 
- the Criteria.5! Clearly then they are not mere cynical posturing. However, it should 
be noted that the estimated total value of these orders was at most £1 million, a far 
cry from what was at stake earlier. We shall only know the true extent of the shift 
in policy when the stakes are high enough to make self-denial really painful. 

One is therefore led to conclude that any attempt by the British government 
unilaterally and consistently to impose major restrictions on sales to suspect 
regimes will have two likely effects. The first is that any purchaser thus rebuffed 
will quickly find another supplier, the second that British arms exporters are very 
likely to lose other orders from that state and from other states for whom such an 





48 For references and analysis, sec Leigh and Lustgarten, n 2 above, 703—704. 

49 HC Deb vol 299 col 484 (WA) 31 July 1997, by Tony Lloyd, Minister of State at the Foreign and 
Commonwealth Office. 

50 I am grateful to Laura Fisher of the WDM for sending me a copy of the Opinion. 

51 The Guardian, 26 September 1997. 
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altered political environment is a very much less attractive one for doing business. 
The political fallout from protests by managers, shareholders, and workers in what 
remains a very powerful industry — employing, to average the estimates, something 
between 300 and 400 thousand people?? — protests at what could readily be 
portrayed as a futile gesture, is only too easy to picture. The flexibility of the 
recently-announced Criteria embodies, I would suggest, a recognition of that 
reality. The prospects for a sustained and effective policy of unilateral restriction 
are therefore very dim. 


Collective restraints 


The third possibility, and one which the Foreign Secretary has also promised to 

pursue vigorously, is a regime of multi-lateral restrictions agreed by all major 

suppliers. There are many reasons to doubt the effectiveness of this approach, and I 

want to offer only two brief thoughts. One is to note that any multi-lateral 

arrangement is bound to be dominated by the United States, the lone world 
superpower, which on its own is responsible for half of global arms sales and 
which in the past year has acted as if mightily determined to increase that 
proportion? Given this imbalance of power, when contemplating how any such 
control regime is likely to work in practice it is worth bearing firmly in mind Susan 

Strange's acute observation that ‘The international organisation is above all the 

tool of national government, an instrument for the pursuit of national interest by 

other means.'5* 

The other observation is that the experience of attempts even within the limited 
arena of the European Union to establish common regimes for regulating exports 
of defence-related equipment, and of dual use goods, gives very few grounds for 
optimism. Political and economic pressures predominate, but I would note also the 
influence of distinctively legal factors which have a similar effect. Article 223, an 
almost unknown provision of the original EC Treaty which has remained unaltered 
since 1957, specifically reserves to each member state any matter ‘it considers 
necessary for the protection of the essential interests of its security which are 
connected with the production of or trade in arms, munitions and war material’. 
The effect of this provision is wholly to exclude arms manufacture and sales from 
the competence of Community institutions. Efforts by both the European 
Parliament and the Commission to amend or delete Article 223 have been stonily 
rebuffed by national governments.55 Even the Community regime governing trade 
in dual-use goods — those which have genuine civilian applications though they 
may equally be adapted to military purposes% — has been only grudgingly 
52 Just as the size of the arms trade is in great dispute due to significant differences in bow, what, and 

when things arc counted, so too is the size of the workforce, with additional questions like whether 
and bow direct or indirect employment employment effects should be assessed Estimates range from 
270,000 jobs (Cooper, Business) to 432,000 (K. Hartley and N. Hooper, Study of the Value of the 
Defence Industry to the UK Economy (York: Univ Centre for Defence Economy, 1995). 

53 Cornish, n 43 above, 29, attributes to the USA 47% of world arms sales in 1993; the Federation of 
American Scientists Fund's Arms Sales Monitor of February 1997 gives a figure of US$16.17 billion 
of a world total of $31.87 billion for 1995. Subsequently tbe Clinton administration lifted a 20 year 
long ban on sales of advanced jet aircraft to Latin America, which was swiftly followed by companies 
submitting bids for sales of advanced fighter planes The International Herald Tribune, among many 
others, Miributed the policy change to lobbying by the aerospace industry: see rts leader of 23 April 

54 S. Strange, The Retreat of the State (Cambridge: CUP, 1996) xiv. 

55 19S c. RAEE T Ba oan Mee Aron ade and trope (Ena RIA, 

56 Seen 5 above. 
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recognised as a matter of Community competence and has been characterised by 
the maximum possible retention of the power of decision by the individual member 
states.57 And the history of the implementation of this Dual-Use Regulation, 
eventually promulgated by the European Commission in 1994, provides something 
less than a glowing testimonial to the effectiveness in this controversial field, of 
what is by some distance the most developed structure of regional coordination 
existing anywhere in the world.*8 If even the states of Western Europe have been 
unable or unwilling to subordinate their perceived economic self-interest 
sufficiently to agree and implement an effective system of arms export control,? 
what hope is there for a regime that would need to stretch from Brazil to Israel, and 
from Washington to Beijing? 

It is difficult, then, to avoid concluding that the chances of multi-lateral controls 
effectively restricting sales of weapons to repressive governments are little better 
than the prospects for unilateral restriction. If for Britain the purpose of seeking a 
workable multi-lateral agreement is to avoid facing the choice between 
endangering our constitutional well-being and losing substantial business, this 
cannot be achieved by an arrangement which major producer states are unlikely to 
join. Moreover, there is always the danger, endemic to all multi-party com- 
promises, that the price of agreement is the adoption of much-diluted standards. 
This paradoxically would give international blessing to some sales that are now 
under ethical attack and, at least in some countries, subject to restrictions. And any 
state which sought to maintain stricter controls with such a regime in place would 
then face the unilateralist dilemma — ‘if we don’t do it, someone else surely will’ — 
head on. 


Conversion as a constitutional imperative — the ‘fourth way’ 


The analysis I have offered suggests that states which seek to participate in the 
arms trade can only do so and remain competitive by ignoring human rights 
considerations in dealing with foreign governments and blinding themselves to the 
effects on their own democratic practice. I submit that this is an unacceptably high 
price to pay for the economic benefits involved, even at a relatively high valuation. 
It therefore follows — not as a calculation of long-term diplomatic or political 
advantage, or in light of reassessment of economic benefits, nor even as a matter of 
moral scruple about others, but to protect our national security in the truest sense — 
that Britain must follow a ‘fourth way’ and withdraw from the arms trade. 
Conversion of the arms industry to civilian uses is not, as it is normally seen, a 
matter of economic or foreign policy: it is a constitutional imperative. 


57 This problem is explored very fully by Elizabeth Clegg in The EU Regulation on Dual-Use Goods 
After One Year (Chertsey, Surrey: Export Control Publications, 1996). Particularly valuable for those 
new to export control issues are the history and documentation provided in Appendix III and its 
Annexes, As Clegg emphasises, it is notable that whilst the Dual-Use Regulation itself (Council 
Regulation [EC] No 3381/94 of 19 December 1994) is a Community instrument made under Art 113 
of the BC Treaty, the list of the materials actually governed by the Regulation — the real substance of 
the contro! system — was promulgated using the machinery of the Joint Action Procedure under Art 
J3 of the Treaty on European Union. The member states thereby retain control of exactly what can 
and cannot restricted under the Regulation. 

58 For details, see ibid. 

59 The underlying problem is the familiar one of conflicting goals — on the one band, furthering the 
internal market in dual-use goods (which are estimated to comprise as much as 5% of all intra- 
Community trade), whilst on the other, controlling export outside the Community of material that 
could be dangerous in the wrong hands. 


© The Modern Law Review Limaed 1998 513 


The Modern Law Review [Vol. 61 


Conversion has been discussed, with varying degrees of seriousness, for many 
years.9 If the challenge it raises were taken seriously, one would have to begin 
with a fundamental rethink of Britain's military needs, of the kind that 
governments have promised since the end of the Cold War bat have failed to 
deliver. Whether Britain needs a defence industrial base — the domestic capacity to 
produce military goods — of anything like its present size is ultimately a question of 
who and what are, and are credibly likely to be, military threats to the nation's 
security. If, on a calm assessment, the sorts of dangers for which advanced high- 
tech weaponry is a credible deterrent or response appear to loom much smaller 
than we have been led to believe, so is the need for a large domestic weapons 
production capacity correspondingly reduced. 

Whatever the size of the eventual reduction, it would be neither just nor 
politically feasible to impose the entire cost of a withdrawal from the arms trade on 
those who presently work in the industry. Conversion, at least in the short run, will 
cause major unemployment. A policy which involves depriving many thousands of 
people of their livelihoods for reasons of constitutional and moral scruple may be 
justifiable to achieve the higher good, but it cannot without morally destructive 
self-contradiction be carried out by simply tossing overboard those sacrificed in 
this way to sink or swim unaided in the labour market. Moreover, and quite apart 
from any general view about economic policy, I submit that where the government 
has functioned domestically as the sole or main customer of defence companies 
and then begins to withdraw its custom, and also changes its policies so as 
significantly to restrict export opportunities by law, it thereby takes upon itself the 
obligation to assist those affected to find alternatives. Conversion will require, in 
other words, an industrial policy — active government intervention in the labour 
market and a large commitment of public funds to assist in retraining and 
relocating people, restructuring and financially assisting companies, supporting 
research and development of new products, and retooling machines. I stress this 
point because it runs directly counter to current orthodoxy, which relies on ‘the 
market' to allocate the costs of change, thereby often imposing the burdens on 
those least able to bear them. A policy of conversion, radical both in its economic 
implication and in its origins in constitutional concerns, fits very badly within the 
structures and ideology of laisser-faire. Not for the first time — the histories of both 
post-War nationalisation and 1980s privatisation provide equivalent examples — 
one sees how inseparably linked are the substance of economic policy and the 
structures of governance required for its implementation. Ultimately, it seems 
clear, it is impossible to separate public law from political economy. 


60 For a very brief introduction to the formidable difficulties entailed, scc K. O'Prey, The Arms Export 
Challenge (Wash DC: Brookings Inst, 1995) 19-24. For a more sanguine view, see Oxford Research 
Group, Converting the Defence Industry: Have We the Political Will? (Oxford: ORG Current 
Decisions Report No 9, April 1992). 
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The Corporate Opportunity Doctrine: The Shifting 
Boundaries of the Duty and its Remedies 


John Lowry* and Rod Edmunds** 


A central concern for all those actively engaged in the continuing corporate 
governance debate is the question of how best to hold the tension between allowing 
company directors their entrepreneurial heads whilst ensuring appropriate safe- 
guards for the company itself. Take one problem as an illustration. What is the 
potential liability of a director who personally pursues a business venture which 

to the line of business of the company in which he or she holds a 
directorship? Prominent amongst the equitable devices which it is thought can be 
harnessed to good effect in striking an acceptable balance between these 
potentially conflicting objectives is what has become known as the ‘corporate 
opportunity doctrine'.! Corporate opportunities, though not in the strict sense 
assets of the company, are regarded as such, with the consequence that it is not 
open to company directors to exploit them for their own personal gain. 

In any Anglo-Commonwealth jurisdiction pre-eminence must be given to the 
leading House of Lords decision in Regal (Hastings) Ltd v Gulliver.? It affirmed 
the orthodox position that a strict approach will be taken to the director’s liability 
as a corporate fiduciary, a position that has been justified because of a perceived 
need to ensure a high degree of protection and deterrence. A comparison with 
foreign law can be instructive and advantageous here, not least for the purpose of 


* Department of Law, Brune! University. 

** Centre for Legal Studies, University of Sussex. 

We owe a debt of gratitude to James Penner of the LSE, Chris Riley of the University of Newcastle, 
Lynden Griggs of the University of Tasmania and to Professor Hugh Collins together with the anonymous 
referees for their critical and constructive comments on earlier drafts of this article. 


l Although the precise limits of the doctrine are still regarded as somewhat uncertain, Professor 
Prentice describes the core of this American judicia! doctrine as a principle which ‘makes it a breach 


considered to belong rightly to the company which be serves’: D.D. Prentice, "The Corporate 
Opportunity Doctrine’ (1974) 37 MLR 464. The doctrine now pervades Anglo-Commonwealth 
jurisdictions, see for example, Canadian Aero Service Ltd v O'Malley (1973) 40 DLR (3d) 371; 
Green v Bestobell Industries Pty Ltd (1982) 1 ACLC 1; Paul A Davies (Australia) Pty Ltd (in liq) v 
PA Davies (1983) 1 ACLC 109] and Paul A Davies (Australia) Pty Ltd (in liq) v PA Davies (1982) 1 
ACLC 66. See also, Klaus J. Hopt and Gunther Teubner (eds), Corporate Governance and Directors’ 
Liabilities (Berlin: Water de Gruyeter and Co, 1984); R.P. Austin, “Fiduciary Accountability for 
Business Opportunities’ in P.D. Finn (ed), Equity and Commercial Relationships (Sydney: Law 
Book Company, 1987) 141, 185; R.P. Austin, ‘Moulding the Content of Fiduciary Duties’ in AJ. 


Anticipatory Defensive Measures’ (1977) 2 Del J Corp L 1; Stanley M. Beck, ‘The Saga of Peso 
Silver Mines: Corporate Opportunity Reconsidered’ (1971) 49 Can B Rev 80; and, by the samo 
author, ‘The Quickening of the Fiduciary Obligation’ (1975) 53 Can B Rev 771. See generally, Paul 
L. Davies, Gower’s Principles of Modern Company Law (London: Sweet & Maxwell, 6th ed, 1997) 
615—622; J.H. Farrar, N.E. Furey, B.M. Hannigan, Farrar’s Company Law (London: Butterworths, 
3rd ed, 1991) 422-426, 

2 [1942] | All ER 378, [1967] 2 AC 134n (hereafter references are to the official report only). 

3 See Irving Trust Co v Deutsch 73 F 2d 121, at 124 (1934) per Swan J. 
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demonstrating how similar problems may receive different judicial responses in 
different jurisdictions. The value of such comparative investigation has added 
significance in an increasingly globalised world where corporate activity regularly 
crosses national boundaries. How to regulate and discourage unacceptable 
directorial dealings is not a matter of purely domestic concern. This much is 
evident from the growing body of caselaw in Australia, Canada and New Zealand 
which deals with the fiduciary responsibilities and liability of company directors.4 
Although Anglo-Commonwealth jurisdictions are not responding to the problem in 
identical terms, there is a noticeable tendency for judicial and academic activity in 
one jurisdiction to refer to developments in other parts of the Commonwealth. 
Given the shared legal and cultural heritage within the Commonwealth this is of 
course understandable. However, the corporate opportunity doctrine owes much in 
its origins to American jurisprudence. That is why it is valuable to take stock of 
some of the modem trends in the application by American courts of this pivotal 
fiduciary doctrine. 

This article considers two recent decisions in the Delaware Supreme Court on the 
corporate opportunity doctrine, each of which can be seen as offering neoteric 
insights into important aspects of fiduciary principles. Equitable principles continue 
to have a profound influence within Delaware, which makes its caselaw on fiduciary 
obligations a relevant point of reference for English and Anglo-Commonwealth 
lawyers. Our aim is to examine the issues raised by the two Delaware cases against a 
broader Anglo-Commonwealth backdrop, thereby assessing them within a 
comparative framework. For present purposes there are two significant facets of 
the sphere of corporate opportunity that warrant consideration. The first lies in the 
flexibility of approach adopted by the Supreme Court towards the determination of 
the parameters of fiduciary liability for company directors. The second lies in the 
determination of the consequences for losses which flow once such a breach has 
been established. We will examine these two separate elements underlying the 
operation of the corporate opportunity doctrine in turn. 


The parameters of directors’ fiduciary duties 


Setting the scene: the Anglo-Commonwealth context 


The Delaware approach to establishing whether or not a director has diverted an 
opportunity belonging to the company stands in sharp contrast to the more general 
approach which has held sway since the landmark decision in Regal (Hastings) Ltd 
v Gulliver.5 It will be recalled that in Regal the four directors who were held to be 
fiduciaries were ordered to disgorge the profit they made from the sale of shares 
because they had acquired the shares by reason of their positions as directors. As 
such they were found to have exploited a corporate opportunity even though it was 
accepted that none of the protagonists had acted in bad faith, they had used their 
own money and, significantly, despite the fact that the company was not financially 
able to buy the shares itself.7 

In reaching what is now regarded as the orthodox stance, the House of Lords 
transplanted into the commercial world a mainstay of fiduciary liability which 


4 Seo, for example, the cases mentioned in ns 13, 15 and 16 below. 

5 n2 above. 

6 Sce the speech of Lord Russell of Killowen, n 2 above, 149 

7 See generally, Gower's Principles Of Modern Company Law, n 1 above, 617. 
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originated in the context of the family trust. This is, of course, the principle in 
Keech v Sandford,’ which for over two centuries has played an instrumental part in 
moulding the trustee’s duty of loyalty. In finding that the trustee was precluded 
from renewing for his own benefit a lease which the landlord declined to renew to 
the trust, Lord King indicated that the rules of liability ‘should be strictly pursued, 
and not in the least relaxed.’ Defined in such absolute terms, it can be seen that the 
principle performs a prophylactic function.!? How far it is justifiable to transfer this 
hallowed eighteenth century trust rule to determine the liability of a modem 
fiduciary is open to challenge.!! The unease with such temporal and 
cultural dislocation is compounded because, as the reasoning in Regal testifies, the 
tule operates as an absolute proscription taking as its premise that nothing less than 
absolutism will satisfy the deterrent effect that equity requires.!? As such, it is 
founded upon policy, namely to protect the vulnerable company by deterring the 
directors from satisfying personal interests rather than furthering those of the 
company. As a consequence of its approbation in a series of leading English and 
Anglo-Commonwealth cases,? this rule has come to be viewed by the higher 
courts as a venerable bedrock governing the liability of company directors. A less 
inflexible approach is discernible in three recent English company law first 
instance decisions.!^ 
It will be argued that, as commercial enterprise becomes more complex, the 
strict rule exemplified by Regal does not hold the tension between capitalist 
principles which encourage profit-making and equity's strict rules governing 
liability. This may go some way to explain why some leading Anglo-Common- 
wealth jurisdictions have not always been as fierce or constant in their fidelity to 
the strict policing of the corporate opportunity doctrine. In particular, over the 
course of the last thirty years or so, Australian and Canadian courts have favoured 
a departure from determining the fiduciary's liability in terms of an absolute 
proscription.!5 In assessing whether or not to hold the fiduciary liable, the approach 
of the courts has been to formulate an *expanded business opportunity' test based 
upon the bona fides of the commercial fiduciary.!ó Commenting upon this broad- 
brush approach, Professor Austin has said: 





8 (1726) Sel Cas Ch 61. 

9 ibid 62. 

10 Sec P. Birks, An Introduction To The Law Of Restitution (Oxford: Clarendon Press, 1989) 332-333. 

11 See, albeit indirectly, Lord Browne-Wilkinson in Target Holdings v Redferns [1997] 1 AC 421, 435. 
See further, AJ. Oakley, ‘The Liberalising Nature of Remedies for Breach of Trust’ in AJ. Oakley 
(ed), Trends in Contemporary Trust Law, n | above, 218, 236. 

12 Sec R. Teele, "The Necessary Reformulation of the Classic Fiduciary Duty to Avoid a Conflict of 
Interest or Duties’ (1994) 22 ABLR 99. 

13 See Aberdeen Railway Co v Blaikie Brothers (1854) 1 Macq 461; Bray v Ford [1896] AC 44; Cook v 
Deeks [1916] 1 AC 564; Regal (Hastings) Ltd v Gulliver, n 2 above; Phipps v Boardman [1967] 2 
AC 46; Industrial Development Consultants Ltd v Cooley [1972] 1 WLR 443; Paul A Davies 
(Australia) Pty Ltd (in liq) v PA Davies, n | above; Hospital Products Lid v United States Surgical 
Corporation (1984) 156 CLR 41. Sec also, Deane J's reformulation of the rule in Chan v Zacharia 
(1984) 154 CLR 178. 

14 See text to ns 33 and 36 below. 

15 Classic illustrations of this trend can be seen in two decisions of the Supreme Court of Canada (Peso 
Silver Mines v Cropper (1966) 58 DLR (2d) 1 and Canadian Aero Service Ltd v O'Malley, n | 
above, in which Laskin J criticised the tests propounded in Regal as too narrow) and two cases 
emanating from Australia (Consul Developments Pty Ltd v DPC Estates Pty Lid (1975) 132 CLR 373 
and Queensland Mines Ltd v Hudson (1978) 18 ALR 1). See further, AJ. Oakley, Constructive 
Trusts (London: Sweet & Maxwell, 3rd ed, 1997) 167. 

16 See Es-me Pty Ltd v Parker [1972] WAR 52; SSC & B Lintas v Murphy (1986) 2 BCR 31; and CBA 
Finance Holdings v Hawkins (1984) 1 BCR 609. 
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What is involved, of course, is not a radical departure from the present authorities. All that is 
needed is for courts to recognise that a special formulation is appropriate as a test of the 
circumstances in which a fulltime executive commercial fiduciary is permitted to take a 
profit-making business opportunity for his own benefit. The special test could equally well 
be termed an aspect of the general fiduciary duty or a new doctrine, the difference between 
these descriptions having no significance beyond the metaphysical. !7 
In place of absolute liability the court considers a range of factors which together 
help to identify whether or not the director has abused his or her position in 
exploiting a particular opportunity. Central to this doctrine is the idea that whilst it 
may not be open to the fiduciary to earn a profit from business opportunities which 
in fairness belong to the company, there is the possibility that other opportunities 
may be available for his or her personal development, provided they fall outside 
the company’s maturing line of business. Overall, in determining which side of this 
divide the opportunity falls, what is required is some connection between the 
business of the company and the alleged wrongdoing. In this way emphasis is 
placed upon the commercial morality of the conduct by way of precursor to the 
court’s determination of liability. 


The Delaware dimension 


The Anglo-Commonwealth’s relatively flexible attitude to the issue of liability 
resonates with a number of long standing United States anthorities.'® These 
continue to influence the development of modern corporate legal doctrines in ways 
which differ in pace and emphasis from the leading cases in the Anglo- 
Commonwealth. Thus, whilst Anglo-Commonwealth company law has substan- 
tially applied the restraining equitable rule of strict liability to corporate 
fiduciaries, a more liberating and pragmatic stance is found in the jurisprudence 
of Delaware. One distinguishing hallmark lies in the more open-textured starting 
point adopted by the Delaware Supreme Court. This can be seen to permeate, albeit 
in differing degrees, the reasoning adopted in two of its recent decisions. 


Broz v Cellular Information Systems Inc? 
In 1992 a Delaware corporation, RFB Cellular Inc (RFBC), began to operate a 
licence to provide cellular telephone services in a rural part of Michigan. Broz was 
President and sole shareholder in RFBC. He also served as an outside director of 
the respondent cellular telecommunications company, Cellular Information 
Systems Inc (CIS). Because of acute financial difficulties CIS had only recently 
emerged from protracted Chapter 11 bankruptcy proceedings. As part of its 
reorganisation it had shed 15 separate licence systems and negotiated a substantial 
loan agreement. Consequently, CIS had no interest in acquiring new licences, and, 
in any event, it lacked the financial ability to do so. 

In April 1994, in his capacity as director of RFBC, Broz was approached as a 
potential purchaser of the licence relating to an area in Michigan (Michigan-2) 


17 * Accountability for Business " in P.D. Finn (ed) Equity and Commercial 
Relationships (Sydney: Law Book Co, 1987) 141, 159 See further, D. Cowan, L. Griggs and J.P 
Lowry, ‘The Shifting Boundaries of ity’ (1995) 1 Newc L Rev (NSW) 73. 


Engineering Corp 109 A 2d 558 (SCNH), (1954); Johnston v Greene Del Supr, 21 A 2d 919 (1956); 
Weiss v Kay Jewelry Stores Inc 470 F 2d 1259 (1972); Austrain v Williams 103 F Supp 64; Kaplan v 
Fenton 278 a. 2d 834 (1971). See also L.C. Ipsen, ‘Treads in the liability of corporate fiduciaries’ 
(1988) 24 Idaho Law Rev 443. 

19 Del Supr, 673 A2d 148 (1996). 
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which was adjacent to an area for which CIS were the licensees. Broz decided that 
REBC would pursue the Michigan-2 licence without formally presenting the 
opportunity to the CIS board. Nor did he formally tell them of RFBC's plans, 
although he spoke to each of the directors individually. RFBC was joined in a 
bidding battle for the licence by another company, PriCellular Communications 
Inc (PriCellular), a company which was also exploring the possibility of a merger 
with CIS. Nine days before the merger took place Broz acquired the Michigan-2 
licence on behalf of RFBC. Along with the other directors Broz was discharged 
from the CIS board. At the instigation of the replacement PriCelluar nominees, an 
action was brought claiming that Broz had diverted a corporate opportunity 
properly belonging to CIS, and therefore held the Michigan-2 licence on 
constructive trust. 

Reversing the Delaware Court of Chancery's decision, the Supreme Court held 
that Broz was under no duty formally to present the Michigan-2 licence to the CIS 
Board. The Court also found that the opportunity had come to Broz in his private 
capacity and that CIS lacked both the interest and the financial capacity to acquire 
the licence. 


Thorpe By Castleman v Cerbco Inc?? 
Although the central focus of Thorpe lies in the remedies consequent upon a 
finding of breach of fiduciary duty, an argument concerning the corporate 
opportunity doctrine featured prominently in the Court's deliberations. The 
plaintiff was a shareholder in Cerbco Inc, a holding company controlling three 
subsidiary companies. He alleged that Cerbco's controlling shareholders, who were 
also directors of the company (two brothers, hereafter referred to as the Eriksons) 
had usurped a corporate opportunity which belonged to the company. This 
corporate opportunity arose out of the potential sale to INA (the offeror) of the only 
profitable subsidiary of Cerbco, East Inc. Ignorant of the Eriksons' status as 
controlling shareholders in Cerbco, the offeror approached them as its directors, 
with a view to discussing the possibility of INA acquiring East Inc. Seeing the 
potential benefit to themselves, the Eriksons offered, as a counter proposal, to sell 
INA their controlling interest in Cerbco. Not only did the Eriksons' fail to inform 
their fellow directors that the offeror had expressed an interest in acquiring East 
Inc, they denied that any such offer had been made. Further, they insisted that the 
offeror wanted to buy their own shareholding in Cerbco. When INA's chairman 
suggested that East Inc should be sold, one of the Erikson brothers expressly 
rejected the proposal. As controlling shareholders the Eriksons had a statutory right 
to veto any such A 

At an advanced stage in the negotiations the Eriksons' secured a letter of intent 
for the sale of their controlling interest in Cerbco for $6 million. In accordance 
with the letter, INA paid them $75,000. In return the Eriksons procured Cerbco's 
agreement to release their books and records, to enable INA to conduct a due 
diligence examination. Cerbco's Board also formally agreed to the Eriksons' being 
represented by the company's lawyers. In the event the Eriksons' failed to reach a 
final agreement with INA and the proposed sale never took place. 

The Delaware Supreme Court (Walsh, Harnett and Berger JJ) held, inter alia, 
that the defendant directors had usurped a corporate opportunity and breached their 
duty of loyalty to Cerbco Inc by not informing the board of INA's interest in East 





20 Del Supr, 676 A2d 436 (1996). 
21 The point is explored further, sce text to n 42 below. 
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Inc. The Court acknowledged that the Eriksons were statutorily entitled to use their 
voting power in their own interest to veto any attempt that Cerbco might have 
made to exploit the opportunity for itself. This meant that Cerbco's claim to 
recover damages based on the non-completion of the INA-Cerbco transaction 
failed. However, the Eriksons were liable to pay such damages as were incidental 
to their breach of duty. 


Corporate opportunities: towards pragmatic prohibition 


The leading United States authority on the corporate opportunity doctrine is the 
1939 decision in Guth v Loft Inc. A director of a beverage company who used 
company funds to acquire for himself the trademark and formula of the bankrupt 
Pepsi-Cola Corporation was found to have exploited a business opportunity 
belonging to the company. In Broz, the Court (Veasey CJ, Walsh and Holland JJ) 
explained the corporate opportunity doctrine as laid down by Guth and its progeny 
in the following terms: 


[a] corporate officer or director may not take a business opportunity for his own if: (1) the 

corporation is financially able to exploit the opportunity**; (2) the opportunity is within the 

corporation’s line of business; (3) the corporation has an interest or expectancy in the 

opportunity; and (4) by taking the opportunity for his own, the corporate fiduciary will 

thereby be placed in a position inimicable to his duties to the corporation.” 
Significantly, this statement of the doctrine stands in stark contrast to the orthodox 
formulation of the applicable equitable principle found in the leading English 
authorities. Lord Russell in Regal stated that the liability of fiduciaries to account 
arises out of their position of trust, and for this reason the inflexible rule laid down 
in Keech v Sandford applies to them in full force. Traditionally, English courts 
are therefore not at all concerned to investigate the circumstances surrounding the 
breach because the director’s liability does not depend upon the equity of the case 
but arises ab initio. Liability is therefore triggered on the basis of the capacity of 
the profiteer.7” By contrast, the whole framework within which the determination 
of liability is made in Delaware is inculcated with a wholly different ethos from 
that which English lawyers are familiar. This point gams emphasis in Broz when 
the Court recognises that: 


It is important to note, however, that the test enunciated in Guth and subsequent cases 
provide guidelines to be considered by a reviewing court in balancing the equities of an 
individual case. No one factor is dispositive and all facts must be taken into account msofar 
as they are applicable.2? 


The approach to determining liability adopted in Delaware, and exemplified in 
Broz, raises the important question as to whether the position taken in Regal is 
preferable in the socio-economic climate of the modern commercial world, 


22 The Court accepted the Chancelloc's finding that the Eriksons had led INA’s chairman to believe that 
they would permit only the transaction involving their sale of Cerbco stock to INA. The Eriksons 


conduct in this respect scems perticularty capricious since they would almost have certainly profited 
in any event. 


23 n 18 above. 

24 Emphasis supplied. z 

25 n 18 above, 155. On the decision of the Delaware Chancery Court, see Richard A. Epstein, ‘Contract 
And Trust In Corporate Law: The Case Of Corporate Opportunity’ (1996) 21 Del J Corp L 5. 

26 n2 above, 149. 

27 Sec, for example, Industrial Development Consultants Ltd v Cooley, n 13 above. See also, Farrar’s 
Cones Laan ea, 

28 n 19 above, 155. 
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particularly one in which corporate governance is imbued with the ethos of self- 
regulation.29 We need to consider which of the competing standards best serves the 
needs of the market place and modern commercial practice, but serves it without 
paving the way to widespread directorial abuse. The House of Lords in Regal relies 
upon Keech v Sandford, a case in which the court applied equitable rules from the 
perspective of the socio-economic conditions prevailing in the eighteenth century. 
As we approach the millennium, these equitable rules now have a far wider remit, 
embracing pension schemes and corporations. The challenge is therefore how best 
to achieve the optimum balance between corporate entrepreneurialism on the one 
hand, and strict rules of protection on the other. 

It is our contention that the pragmatic flexibility inherent in the Delaware 
Supreme Court's approach to determining liability is facilitative. It is therefore 
better than its English law counterpart at holding the most appropriate balance 
between deterring directorial abuse and promoting the prevailing enterprise 
culture. This is manifestly evident in the Delaware Supreme Court's willingness to 
identify the financial capability of the company to exploit the opportunity as a 
material factor in the determination of the fiduciary's liability. Many would agree 
that this is a welcome and realistic position to adopt when considering whether or 
not a director should be held liable to account. However, it does not accord with 
the more exacting and inflexible stance in Regal, where Lord Porter gave the 
orthodox riposte in the following, ringing terms: 'It matters not that he could not 
have acquired the property for the company itself — the profit which he makes is 
the company's, even though the property by means of which he made it was not 
and could not have been acquired on its behalf.'30 

Looking to the financial status of the company is inextricably linked to the wider 
philosophy underlying the approach adopted by the Delaware Supreme Court. This 
holds that directorial fiduciary liability should not be capacity-based with the 
resultant imposition of strict liability, but rather the fides of the miscreant director 
should be the critical determinant of liability. At different stages of the transaction 
by which Broz acquired the licence for Michigan-2, he spoke informally with 
individual members of CIS's Board about his plans. They all testified at the trial 
that CIS was not interested in pursuing the licence. By way of contrast, in Thorpe, 
the Eriksons were positively surreptitious in their dealings and failed to inform the 
board of Cerbco of the approach made to them by INA. Whilst the Supreme Court 
acknowledged that the informal contacts of Broz were in no way a substitute for 
formal ratification, they did establish that he was not acting surreptitiously or in bad 
faith.?! This approach is enlightened and realistic in that it facilitates the exercise by 
directors of their entrepreneurial initiative. In so doing it does not rob what may 
compendiously be termed the fiduciary standard of its power to deter the 
unscrupulous director who seeks to divert an opportunity that properly belongs to 
the company. This benign willingness to contemplate the motivation of the director 
is inconsistent with the philosophy underpinning the decision in Regal. In the 
celebrated words of Lord Russell: "The rule of equity which insists on those who by 
use of a fiduciary position make a profit, being liable to account for that profit, in no 


29 See the Report of the Committee on Financial Aspects of Corporate Governance (London: Gee, 


Sir Richard Greenbury (London: Gee, 1995); and the Hampel Committee (London: Gee, 1998), 
which reviewed the role of executive directors, non-executive directors and shareholders in listed 
companies; the final report endorses the self-regulatory spirit of Cadbury and Greenbury. See further, 
I. Harden, The Contracting State (Philadelphia: Open University Press, 1992). 

30 n 2 above, 159. 

31 n 19 above, 152 n 5. 
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way depends on fraud, or absence of bona fides ... . The profiteer, however honest 
and well-intentioned, cannot escape the risk of being called upon to account ... .'? 
Whatever the justification for this strict approach, a lesson that can be drawn 
from Broz is that its continuing relevance is open to question. That is not to say that 
the quest for an alternative approach is unique to Delaware. Courts in some Anglo- 
Commonwealth countries are developing the notion of a maturing business 
opportunity doctrine. In determining this, the bona fides of the director becomes 
critical. The following questions are considered (inter alia): Did the director take 
something which the company would have pursued? Were there valid reasons for 
the company not taking up the opportunity? Was the company contemplating the 
opportunity of exercising the option which was taken by the director? A similar 
trend is currently emerging in the English courts and is likely to become relevant in 
the determination of these disputes in Australia and Canada. For example, in Island 
Export Finance Ltd v Umunna,?? Hutchinson J endorsed the approach taken by 
Laskin J in Canadian Aero Service Ltd v O’Malley,* and said: 
It would ... be surprising to find that directors alone, because of the fiduciary nature of their 
relationship with the company, were restrained from exploiting after they had ceased to be 
such any opportunity of which they had acquired knowledge while directors. Directora, no 
less than employees, acquire a general fund of knowledge and expertise in the course of their 
work, and it is plainly in the public interest that they should be free to exploit it in a new 
position.35 
This approach is mirrored, again in an English first instance decision involving a 
director allegedly exploiting a so-called business opportunity, in Balston Lid v 
Headline Filters Ltd.* The defendant (Head) had been an employee and director of 
Balston for some seventeen years. Immediately before resigning from the company 
he agreed to take a lease of commercial premises in order to start up his own 
business. At that stage, he had not decided upon the nature of the business he 
would enter. Shortly after his resignation, one of Balston’s customers contacted 
Head after being told that the company would be discontinuing its supply to him of 
a certain type of filter tube. Head therefore began manufacturing the filters and 
supplied them to the customer. Balston sought to hold him to account. Falconer J 
held that it was not a breach of fiduciary duty for a director to start up a business in 
competition with his former company after his directorship had ceased, even where 
the intention to commence business was formed prior to the resignation. On the 
evidence, Head had not attempted to divert to himself a maturing business 
opportunity, an opportunity which was in the contemplation of Balston Ltd. 
Whether or not such modest pronouncements by the High Court collectively 
mark the beginning of a sea change remains to be seen.?? Should a future House of 
Lords be called upon to consider the matter, it is to be hoped that it will turn not 
only to the rest of the Commonwealth for assistance but draw upon the established 
principles in American jurisdictions such as Delaware. The House of Lords has 
been moved to do this in other contexts. Two notable examples include 


32 n2 above, 144—145. See also, Abbey Glen Property Corp v Stumborg (1978) 85 DLR (3d) 35 (AI S 
C); and D.D. Prentice ‘Corporate Opportunity — Windfall Profits’ (1979) 42 MLR 215. 

33 [1986] BCLC 460. 

34 n | above. 

35 n 33 above, 482. See further, Farrar's Company Law n | above, 424. 

36 [1990] FSR 385. See also, Framlington Group pic v Anderson [1995] 1 BCLC 475. 

37 See further, Lowry, ‘Regal (Hastings) Fifty Years On: Breaking The Bonds Of The Ancien Regime’ 
(1994) 45 NILQ 1. Sec also, Delany, Equity and the Law of Trusts in Ireland (Dublin: Round Hall 
Sweet & Maxwell, 1996) 176 et seq; and R. Tomasic and S. Bottomley, Corporations Law in 
Australia (Sydney: Federation Press, 1995) 371. 
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McLoughlin v O'Brian,?? where Lord Wilberforce has recourse to the ‘immediate 
aftermath doctrine’ developed by the Californian courts in respect of liability for 
negligently inflicted psychiatric harm, and more recently the reference to United 
States Federal and Massachusetts authorities in the leading nuisance decision in 
Hunter v Canary Wharf Ltd.” 

Were English law to continue to develop liability in this way it would realign the 
traditional thinking along the lines advocated, thereby harnessing the concept of 
the maturing business opportunity to assist in the determination of the fides of the 
corporate fiduciary. Such a shift would necessitate a consideration of what business 
lines and opportunities are currently and prospectively in the contemplation of the 
plaintiff company. Indeed, this was the case in Island Export Finance Ltd v 
Umunna, where Hutchinson J accepted evidence that Island Exports was not 
actively seeking further contracts of the kind which it claimed the former director 
had improperly diverted to himself. However, sometimes it may be critical to 
explore the more fundamental issue of whether or not the opportunity was as open 
for exploitation to the company as it was to the fiduciary. In the archetypal 
situation (of which Canadian Aero Service Ltd v O'Malley and Industrial 
Development Consultants v Cooley are paradigm cases) director and company are 
in competition, for example, to acquire a contract. In Thorpe, the directors (the 
Eriksons) and the corporation wanted to sell stock. The Supreme Court's focus 
therefore switched to the purchaser, INA, in order to determine whether from its 
perspective the blocks of stock belonging to Cerbco and the Eriksons' were 
substitutes. The Court observed: 'If INA considered none of the Cerbco 
transactions to be an acceptable substitute to the INA-Erickson transaction then 
the opportunity was never really available to Cerbco. Thus, those transactions 
which were not economically rational alternatives need not be considered by a 
court evaluating a corporate opportunity scenario.' 4^9 

On other occasions determining whether or not a line of business is in the 
contemplation of the company might entail a judicial consideration of an array of 
company documentation including minutes of board meetings, the company's 
strategic plan and its accounts.*! It might call for an examination of whether there 
was some financial impediment or other legal obstacle to a company's 
development of a particular line of business. In principle this might include a 
legal obstacle such as a director's statutory right to vote in his or her own interest 
80 as to veto a decision that the company exploit a particular business opportunity. 
However, true to the flexibility inherent in the corporate opportunity doctrine, any 
such obstacle need not automatically entitle every fiduciary to exploit the 
opportunity, particularly if the fiduciary's fides is in issue. This is why in Thorpe 
no weight was given to the Eriksons' contention that Cerbco would not have been 
able to pursue the opportunity because they could have used their statutory rights 
to block every economically viable Cerbco sale of stock. The Supreme Court 
stated that: ‘the statutorily granted rights under s.271 cannot be interpreted to 
completely vitiate the obligation of loyalty. The shareholder vote provided by 
s. 271 does not supersede the duty of loyalty owed by control persons ... . Rather, 


38 [1983] AC 410. 

39 [1997] AC 655. 

40 n 20 above, 443. 

41 See R.P. Austin, ‘Fiduciary Accountability for Business Opportunities’ In P. D. Poca ioe Equity and 
Commercial Relationships (Sydney: Law Book Company, 1987) 141; V. Brudney and R. C. Clark, 
‘A New Look at Corporate Opportunities’ (1981) 94 Harv L Rev 997; and D. Cowan, L. Griggs and 
J.P. Lowry, ‘The Shifting Boundaries of Fiduciary Liability’ n 17 above, 88—89. 


© The Modern Law Review Limited 1998 523 


The Modern Law Review [Vol. 61 


this statutorily conferred power must be exercised within the constraints of the 
duty of loyalty.’42 
Any judicial assessment of the status of a particular opportunity will need to be 
made by reference to the position as it was known to the corporate fiduciary at the 
time. This issue has not fallen to be determined by the English courts precisely 
because it is an irrelevant consideration where liability depends upon the 
application of an inflexible rule of equity.* In Broz, PriCellular argued that even 
though they had not yet acquired CIS, Broz was required to consider PriCellular’s 
prospective, post-acquisition plans for CIS in weighing up whether or not to take 
the Michigan-2 licence for himself. The Delaware Supreme Court disagreed. Broz 
could not have been expected to consider what were then only speculative and 
contingent plans on the part of PriCellular: 


The teaching of Guth ... is that the director or officer must analyse the situation ex ante to 
determine whether the opportunity is one rightfully belonging to the corporation. If the 
director or officer believes ... that the corporation is not entitled to the opportunity, then he 
may take it for himself. ... As stated in Guth, a director's right to appropriate [an] 
opportunity ty depends on the circumstances existing at the time it presented itself to him 
without regard to subsequent events. ^ 

This injects an air of realism into establishing which opportunities rightly belong to 

the company. The approach looks only to what the fiduciary knew at the time the 

opportunity came his way. It does not expect the fiduciary to be able to foresee the 
varied and sometimes unpredictable commercial and other factors that might, 

either by design or otherwise, shape the future business direction to be taken by a 

company. The extent of his knowledge is of course germane to the issue of his 

bona fides. No doubt this was in the forefront of Falconer J's reasoning in Balston 

Ltd v Headline Filters Ltd, when he held that the corporate fiduciary had not 

improperly diverted a maturing business opportunity where he had not decided that 

the business he was setting up would manufacture components the production of 
which the company subsequently decided to discontinue. Adopting a contrary 

approach, and allowing recourse to hindsight in assessing whether or not the 
opportunity was within the contemplation of the company, would serve to 
discourage the fiduciary's entrepreneurial initiative. The corporate opportunity 
doctrine when taken together with the fides test facilitates directorial entre- 
preneuralism within a matrix firmly rooted in the notion of prophylaxis. While this 
may stop short of absolute proscription, it nevertheless continues to perform its 
primary function of deterrence while continuing to retain the potential to promote 
economic efficiency.45 This is demonstrated in the unequivocal finding that 
directors were in breach of the doctrine in Thorpe. The opportunity to sell shares to 

INA was understandably treated as one that belonged to the company and the lack 

of fides of the Eriksons in failing to alert Cerbco to the opportunity was self- 

42 n 20 above, 442. The statutory reference here is to the Delaware Code: DEL CODE ANN tit 8, s 271 
(1974). 

43 See further, AJ. Oakley, Constructive Trusts, n 15 above, 113-114; and also, A. J. Oakley, Parker 
And Mellows: The Modern Law Of Trusts (London: Sweet & Maxwell, 6th ed, 1994) 226227. 

44 n 19 above, 157—158. See also, Field v Allyn Del Ch, 457 A 2d 1089 (1983); Wotfensohn v Madison 
Fund Inc Del Supr, 253 A 2d 72 (1969). 

45 See R.A. Posner, Economic Analysis of Law (Boston: Little Brown, 1977); A.G. Anderson, ‘Conflicts 
of Interest: Efficiency, Fairness and Corporate Structure’ (1978) 25 UCLALR 738; S. Shavell, ‘Risk 
Sharing and Incentives in the Principal and Agent Relationship' (1979) 10 Bell J Econ 55; M.B. 
Barta, ‘Is the imposition of fiduciary responsibilities running from managers, directors and majority 
shareholders to minority shareholders economically efficient?’ (1990) 38 Cleveland State L Rev 559; 
R. Cooter and BJ. Freedman, ‘The Fiduciary Relationship: Its Economic Character and Legal 
Consequences’ (1991) 66 NYUL Rev 1045. 
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evidently manifest. The more open-textured and fides driven approach to 
determining liability is therefore fully equipped to curb directorial abuse and 
perform a sufficient and effective prophylactic function. 


The ambit of fiduciary remedies 


The Anglo-Commonwealth context 


It is increasingly (and rightly) argued,** that one explanation why litigants in many 
Anglo-Commonwealth jurisdictions attempt to establish a breach of fiduciary 
liability is to be found in the formidable array of equitable remedies that then 
become available. These embrace both proprietary and personal! means of redress. 
Thus, claims to recover a wrongfully made profit may result in it being made the 
subject of an account or a constructive trust, in which case where the profit 
continues to be identifiable in some other product, a constructive trust may trigger 
over the substitute product identified through the process of tracing.“ If a 
corporate fiduciary's breach of duty leads to some loss being sustained then 
equitable principles of compensation may be pleaded.‘8 The principal can elect to 
recover any profit or to seek compensation; but an election between these 
alternative and inconsistent remedies must normally be made before judgment.*? 
Where there is a profit, the choice is usually straight-forward because the potential 
reach of the remedy of account (or constructive trust) can be considerable. The 
traditional attitude, widely displayed throughout Anglo-Commonwealth 
jurisdictions, is that in working out these (and any other) remedies, the interests 
of the claimant rather than the fiduciary are to be preferred. In this respect, the 
fiduciary's duty to account is not contingent upon the claimant having sustained 
any loss. That, after all, was true in respect of the plaintiff purchasers of the 
company in Regal,5! who were allowed to recover a windfall by successfully 
claiming the profit from the former directors' sale of their shares, even though the 
company had not sustained any financial loss. 

All this is, of course, in accord with strict notions of the prophylactic intent and 
penal nature of fiduciary liability, which proceeds on the basis that it is essential to 
ensure that trustees and company directors operate at a level of conduct ‘higher 
than that trodden by the crowd.'5? But this insistence that only an absolute deterrent 


46 See, for example, D.J. Hayton & O.R. Marshall, Commentary And Cases On The Law Of Trusts And 
Equitable Remedies, (London: Sweet & Maxwell, 10th ed, 1996) 335 et seg. The point is made that 
the range of equitable remedies available to the plaintiff have played a part in the distortion of the 
fiduciary concept, in the sense that plaintiffs have attempted to argue for such relationships to be 
found artificially, in circumstances beyond the traditionally recognised categories, in order to avail 
themselves of the remedies. This is one explanation for the thinking in English v Dedham Vale 
Properties Ltd [1978] | WLR 93. See, also, Chase Manhattan Bank NA v Israel-British Bank 
(London) Ltd [1981] Ch 105. 

47 See Reading v Att-Gen [1951] AC 507; Regal (Hastings) Ltd v Gulliver, n 2 above; Phipps v 
Boardman, n 13 above; Att-Gen of Hong Kong v Reid [1994] 1 AC 324. On tbe tracing principles in 
equity generally, sec the recent discussion by the majority of the Court of Appeal in Foskett v 
McKeown [1997] 3 All ER 392. 

48 Nocton v Lord Ashburton [1914] AC 932. For a searching examination of the true nature and scope 
of the remedy, see Charles Rickett, ‘Where are we going with Equitable Compensation?’ in AJ. 
Oakley (ed), Trends in Contemporary Trust Law, n | above. 

49 Sec Tang Man Sit (dec'd) v Capacious Investments Ltd [1996] 2 WLR 192 PC; and Warman 
International Ltd v Dwyer (1995) 128 ALR 201. 

50 Permanent Building Society v Wheeler (1994) 14 ACSR 109, 166. 

51 Seo also, Phipps v Boardman, n 13 above. 

52 Meinhard v Salmon 249 NY 456 (1928), 464 per Cardozo CJ. See also Lord Eldon's observations to 
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will suffice does not seem to be based on any tangible empirical evidence. Whilst it 
may guarantee to a company maximum protection it does so without discrimina- 
tion. Such a lack of discrimination means that even the most implausible 
possibility that a director might line his or her pockets by exploiting some 
opportunity will be treated as triggering liability regardless of how (un)interested 
the company might be in developing the opportunity for itself. This might result in 
opportunities being lost to the business economy as a whole; thus losing, for 
example, the millions contributed to the economy of Australia through the 
entrepreneurial behaviour of Mr Hudson (Queensland Mines Ltd v Hudson), or 
indeed, the same behaviour by Mr Cropper that contributed to the Canadian 
economy (Peso-Silver Mines Ltd v Cropper). There is nothing to suppose that it is 
not possible to mould a more relaxed judicial disposition to the application of 
remedies which might safeguard companies from those directors who seek to use 
their fiduciary position improperly whilst enabling those whose actions are bona 
fide to avoid liability. 

Indeed there are signs that notwithstanding the dogmatic and absolute basis upon 
which remedies have traditionally been awarded in equity, some relaxations in the 
application of the principles of recovery are being gradually introduced in some 
Anglo-Commonwealth jurisdictions. A trustee may be partially relieved from 
fiduciary liability by the award of a liberal allowance to reflect the skill or other 
contribution made to the profit-making enterprise.*? However, both the basis for 
the jurisdiction, and its scope are controversial; and, on one view, such relief may 
never be available to a company director. These uncertainties apart, their 
practical importance are in any case less significant in the light of the decision in 
Warman International v Dwyer.55 The High Court of Australia recognised that 
remedies such as an account and constructive trust need not automatically extend 
to the whole profit made over an indefinite period of time. The plaintiff 
corporation's claim was for an account of profits made from a joint venture upon 
which one of its employee's, Dwyer, had embarked, so causing the co-venturer to 
terminate an agency agreement with the plaintiff prematurely. One of the questions 
which was canvassed was whether or not any claim to recover the profits was 
confined to the profits of the first two years of the joint venture. The High Court 
stated that: 


In the case of a business it may well be inappropriate and inequitable to compel the errant 
fiduciary to account for the whole of the profit of his conduct of the business or his 
exploitation of the principal's goodwill over an indefinite period of time. In such a case, it 
may be appropriate to allow the fiduciary a proportion of the profits, depending upon the 


similar effect in ex p Lacey (1802) 6 Ves 625, 627; and ex p Bennett (1805) 10 Ves 381, 385—386. 
See generally Michael Chnstie, "The Director's Fiduciary Duty not to Compete’ (1992) 55 MLR 
506, 508; Andrew Griffiths, ‘Regulating Directors’ Self-Dealing In A Unitary Board System Of 
Corporate Governance’ [1997] CFILR 95, 108; and John Lowry, ‘Directorial Self-Dealing: 
ee ee (1997) 48 NILQ 211, 213-214. 

53 ipps v Boardman, n 13 above. See also O'Sullivan v Management Agency and Music Ltd [1985] 
OB 428, 468 Biala Pry Lai v Malina Holdings Pry Lid (1995) 11 ACLC 1082 

54 Guinness pic v Saunders [1990] 2 AC 663, 700 et seq, per Lord Goff. He suggested that an 
allowance should only be available where it cannot have the effect of encouraging trustees in any 
way to put themselves in a position where their interests conflict with their duties as trustees. This 
makes the fides of the director a material consideration to the award of such an allowance. This 
would also seem to confine this aspect of the decision in Boardman to it own special facts. Sec, J. 
Beatson and D.D. Prentice, ‘Restitutionary Claims By Company Directors’ (1990) 106 LQR 365; J. 

ins, ‘Fiduciary Duty — Receipt of Company's Property By Director — Equitable Allowance To 

Fiduciary’ (1990) 49 CLJ 220. 

55 n 49 above. Seo P. Jaffey, ‘Accounting For Wrongful Profits’ [1995] LMCLQ 402. 
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particular circumstances. That may well be the case when it appears that a significant 
proportion of an increase in profits has been generated by the skill, efforts, property and 
resources of the fiduciary, the capital which he has introduced and the risks he has taken, so 
long as they are not risks to which the principal’s property has been exposed.5ó 


In substance this reasoning may appear to resemble the attitude towards an 
equitable allowance adopted by the House of Lords in Phipps. Nevertheless, the 
tenor of the Australian High Court's language reveals a more enlightened and 
transparently robust notion that the diligent fiduciary may merit some share in the 
financial return which has been generated through his or her endeavour. In a way 
which is analogous to the theoretical thrust of the corporate opportunity doctrine 
the availability of such relief is made to depend upon the particular circumstances. 
This may be a particularly appropriate direction for English law to follow. It 
affords a valuable means of mitigating the unnecessarily penal operation of 
fiduciary duties in the most deserving context, where the fiduciary has acted in 
good faith. 


The re-emergence of equitable compensation 


Recently, however, there has been a steady increase in cases in England and the 
Anglo-Commonwealth where the wrong-doing has not resulted in the fiduciary 
making a profit. The judicial spotlight has thus been drawn to the principles to be 
applied in claims to recover losses sustained through a breach of fiduciary duty. 
Here something of a judicial reassessment of the prevailing attitude to the 
principles of causation and the measure of equitable compensation is underway.57 
It can also be seen within the wider trend whereby fiduciary remedies are departing 
from an absolute standard of prophylaxis. 

In the 1990s, courts in a number of Anglo-Commonwealth countries have been 
increasingly called upon to explore the proper place and ambit of equitable 
compensation for losses arising from breaches of trust. In the leading House of 
Lords decision, Target Holdings Lid v Redferns,* it was accepted that the 
defendant solicitors were in breach of duty by prematurely paying over mortgage 
money received from a client/mortgagee (the plaintiff) to the client/mortgagor for 
whom the defendants also acted. The solicitors contended that their breach had not 
caused the loss because the mortgagee would have suffered the same loss even if 
the money had been paid at the agreed time. In attempting to identify the 
appropriate test for causation, Lord Browne-Wilkinson first notes that: 


The detailed rules of equity as to causation and quantification of loss differ, at least 
ostensibly, from those applicable at common law. But the principles underlying both 
systems are the same. ... Equitable compensation for breach of trust is designed to achieve 
exactly what the word compensation suggests: to make good a loss in fact suffered by the 
beneficiaries and which, using hindsight and commonsense, can be seen to be caused by the 
breach. 


56 n 49 above, 212. 

57 Strictly speaking this is not tbc same as damages. Rather it ts compensation in lieu of restoring that 
which has been lost. See Nocton v Lord Ashburton, n 48 above; Canson Enterprises v Boughton & 
Co (1991) 85 DLR (4th) 129 (Sup Ct of Canada) and Target Holdings Lid v Redferns, n 11 above. 
The term ‘equitable compensation’ is therefore adopted in preference to ‘equitable damages’ as it 
more accurately describes the approach of equity. See, RP. Meagher, W.M.C. Gummow, J.R.F. 
Lehane, Equity, Doctrines and Remedies (Sydney: Butterworths, 3rd ed, 1992) paras 2303—2305. Sec 
also, Charles Rickett, ‘Where are We Going with Equitable Compensation’ in AJ. Oakley (ed), 
Trends in Contemporary Trust Law, n | above, ch 8. 





58 no 11 above. 
59 ibid 432-439. Emphasis supplied. 
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Although unwilling to assimilate equitable and common law principles completely, 
Lord Browne-Wilkinson nevertheless refers to the relevance of the ‘but-for’ test: 
‘However, there does have to be some causal connection between the breach of 
trust and the loss to the trust estate for which compensation is recoverable, viz. the 
fact that the loss would not have occurred but for the breach ... .'9 

This formulation is a combination of the 'but-for' test (familiar to tort lawyers) 
tempered by a ‘common sense’ view of causation. At first sight, this approach may 
seem to cloud the precise meaning of the test of causation as it operates in the 
determination of equitable compensation, leaving the interplay between common 
law and equity uncertain. However, it has the obvious merit of eliminating the 
rules governing remoteness.! It can in any case be argued that any resulting 
uncertainty does not render the test unworkable or devoid of theoretical 
justification. Overall it fulfils the different purposes of equity over the common 
law. In the context of the interlocutory proceedings, Lord Browne-Wilkinson's 
formulation of the but-for test translated into a recognition that the loss was 
recoverable if there was evidence to show that Target would not have advanced the 
money but-for the defendant's breach. However, if it could be said, by looking 
with hindsight from the time of the trial, that there was evidence (as there was) to 
show that the transaction would have provided Target with all the anticipated 
benefits irrespective of the breach, then it could be argued that any loss was non- 
compensatable. 

The dictum is understandably couched in terms of the trustee/beneficiary 
relationship. This raises the issue of whether it is equally applicable in the 
corporate opportunity context. The point was not explicitly addressed by Lord 
Browne-Wilkinson.2 And as yet there is no clear guidance in the subsequent 
English caselaw.© One line of judicial thinking seems to hold that the but-for test 
should only apply in cases where there is no finding of equitable fraud or breach 
other than one of the core fiduciary obligations of loyalty and fidelity.“ Perhaps a 
better approach is that which treats the bona fide director who is in breach of duty 
as being in the same position as the honest trustee who is in breach, so that the but- 
for test is applicable in both situations. Support for this view may be found in 
Mummery LJ’s dictum in Swindle v Harrison,ŝ that: ‘An honest breach of a 
fiduciary duty is certainly not to be viewed any more seriously than an honest 
breach of trust.'66 If adopted this would represent a welcome retreat from the view 


that preserving the integrity of the prophylactic rules governing directors' fiduciary 


60 ibid 434. supplied. 

61 See Re Dawson (dec'd) [1966] NSWR 211; Bartlett v Barclays’ Bank Trust Co Ltd (No 2) [1980] Ch 
515; Guerin v R [1984] 2 SCR 335; Hill v Rose [1990] VR 129. See further, Macquire v Makaronis 
(1997) 71 ALJR 781. 

62 Although at one level Target concerned a breach of a bere trust of a commercial kind, it has been 
convincingly argued that it is more properly regarded as ‘a breach by a fiduciary agent of a duty to 

trusteeship, 


Principal's Loss’ (1994) 110 LQR 334. See also, Bishopsgate Investment Management Lid v 
Maxwell (No 2) ed 1 All ER 261. 
63 cf the majority view / (Brennan CJ, Caudron, McHugh and Gommow JJ), expressed obiter in 


Savings Co [1934] 3 DLR 465, PC, discussed below. Kirby J was more trenchant in this view. 
64 See Bristol and West Building Society v Mothew (t/a Stapley & Co) [1997] 2 WLR 436 and Swindle 
v Harrison [1997] 4 All ER 705, 716-717 per Evans LJ. Although in both casos the determination 
that no breach of such a core duty of loyalty had taken place is something of an enigma. 
ibid. 


n 64 above, 728. 
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liability is dependant upon making the director strictly liable for all consequences 
of the breach without reference to causative determinants. 

Denying causation a place in the determination of equitable compensation may 
more readily accord with the view of the absolute prophylactic role performed by 
such fiduciary duties.6? Moreover, on occasions, foreclosing on a consideration of 
the issue of causation and making a corporate fiduciary liable for all losses might 
be appropriately penal in effect. Indeed, in cases such as Cook v Deeks, where the 
mala fides of the directors is patent this may be an acceptable even desirable 
outcome. This approach to determining liability is arguably in accord with that 
adopted by the Privy Council in Brickenden v London and Loan Savings Co.€ 
There the appellant had acted as solicitor for both parties in money lending 
transactions while also having personal interests in certain mortgages taken in 
respect thereof. Lord Thankerton was of the view (obiter) that: 


When a party, holding a fiduciary relationship, commits a breach of duty by non-disclosure 
of material facts, which his constituent is entitled to know in connection with the transaction, 
he cannot be heard to maintain that disclosure would not have altered the decision to proceed 
with the transaction, because the constituent's action would be solely determined by some 
other factor, such as the valuation by another party of the property proposed to be 

Once the Court has determined that the non-disclosed facts were material, 
speculation as to what course the constituent, on disclosure, would have taken is not 
relevant. 


Although Brickenden was not cited by Lord Browne-Wilkinson in Target, it was 
adopted with approval in Bristol and West Building Society v May May & 
Merrimans.?! Chadwick J refused to accept that Target intended to overrule the 
earlier Privy Council opinion in cases where the breach of fiduciary duty arises 
from a representation which the fiduciary knew or ought to have known was 
misleading.7? This is because the learned judge saw the common motivation behind 
such a false, representation as the fiduciary's fear that without it the principal would 
not proceed with the transaction. To this extent it may therefore be argued that the 
fiduciary's behaviour falls below the standard of bona fides and therefore 
appropriately falls within the ambit of the Brickenden principle. 

In Target the House of Lords imported a degree of flexibility which may 
ultimately promote a more just determination of compensation in equity. This will 
be particularly welcome in relieving the bona fide corporate fiduciary from liability 
which would otherwise be absolute.” The nature and value of this fluid approach 
can be seen in the Court of Appeal decision in Swindle v Harrison.” The fiduciary 
solicitors were held to be in breach of a duty to disclose certain material facts 
concerning a bridging loan to enable their client to complete the purchase of a hotel, 


ud DOR: ag COM ACE SMS dc NV A o CR OSUOR io zie ONU oq FCERVE TM MM ME 
67 Which also found favour with the majority of the Court of Appeal, Peter Gibson and Hirst LJJ 
(Gibson LJ dissenting) in Target Holdings v Redferns [1994] 2 All ER 337. 


469. 

1996] 2 All ER 801. See also, Swindle v Harrison, n 64 above. 

72 ibid, 827. The judge distinguished cases where the fiduciary solicitor simply pays over mortgage 
monies knowing of a matter which ought to be reported before completion takes place, which types 
of case are within the but for test laid down in Target. 

73 See D. Capper, ‘Compensation For Breach Of Trust’ [1997] Conv 14, 18, and the body of literature 
referred to in the footnotes. This also finds support indirectly in judicial criticisms made of the ‘all oc 
nothing’ approach which the common law takes to the idea of causation, see, for example, the Court 
of Appeal's views in Hotson v East Berkshire AHA [1987] 1 All ER 210, 215-216, which were not 
shared by the House of Lords on appeal (see [1987] AC 750). See also text to ns 87 and 88 below. 

74 n 64 above. See L. Ho, ‘A Breach Of Fiduciary Duty And Causal Responsibility’ (1997) 11 Trust L 
Int 72. 
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including the likely unavailability of an alternative source of funding and their share 
of the arrangement fee in respect of the bridging loan. The bridging loan was secured 
by way of a charge over the hotel. However, the client’s claim for equitable 
compensation was held to fail the but-for test on the basis that she would have 
accepted the loan and suffered the loss in any case. The bona fides of the solicitors 
was not in question. And whilst Mummery LJ was right to observe that the 
solicitors’ motive of helping their client out of her difficulty should not absolve their 
breach of fiduciary duty, that did not mean that they should automatically be held 
responsible for the losses sustained by the defendant from the failure of the hotel. 

The emphasis here is on the evidence in support of the fiduciary’s attempt to 
deny causation. Equally, there may be cases where, in applying the but-for test of 
causation, the evidence that the breach is inescapably linked to the loss is regarded 
by the court as incontrovertible.75 In keeping with the common sense approach in 
Target, neither situation allows for a defence based merely on conjecture and 
speculation about alternative causes of the loss, thus ruling out what Chadwick J 
neatly characterised as embarking upon ‘what if’ lines of enquiry.7$ It may be that 
this is tantamount to casting a virtually insurmountable burden of proof upon a 
fiduciary who seeks to deny a claim that loss flowed from the breach." 
Nevertheless, injecting common sense reasoning such as this will allow equity to 
continue its generous and plaintiff-friendly approach where it is most warranted, 
which in our view should be made to depend largely upon the issue of the 
fiduciary's fides. Two recent decisions of the New Zealand Court of Appeal, 
Witten-Hannah v Davis Sand Haira v Burbery Mortgage Finance & Savings Ltd 
(In Receivership)” can be seen in this light. Whilst their facts are not identical, the 
cases do share, for our purposes, an essential point of similarity. In each a fiduciary 
breached his duty of loyalty by failing to advise his principal of the need to take 
independent advice on the risks of entering a financial transaction in which the 
principal lost money. This was seen as effectively depriving the principal of the 
opportunity of making a fully-informed decision. The response by the fiduciary 
was to deny that the breach was a cause of the loss, it being argued that even if 
independent advice had been given, the principal would still have proceeded with 
the transaction. This line of reasoning was given short shrift in both decisions. In 
Witten-Hannah Richardson J stated: 


it is not disputed that the actual breach of fiduciary duty influenced the decision of the 
respondent to proceed, there being no basis in the evidence for a conclusion that the 
respondent would have gone ahead without the appellant’s support and advice; and there is 
no basis in the evidence for a conclusion that with independent advice she would have 
carried out the transaction and in that way.9 


75 See Bishopsgate Investment Management Ltd (in liq) v Maxwell (No 2) n 62 above. 

76 Bristol & West v May May & Merrimans n 71 above, 824. 

TI See further D. Capper, n 73 above, 17-18. It may be that this is also a preferable way of explaining 
the decision in Bristol & West v May May & Merrimans, n 71 above. Note also the observations of 
McKinlay JA, (delivering the judgment of the Ontario Court of Appeal) in Commerce Capital Trust 
Co v Berk et al (1989) 57 DLR (4th) 759, 765, who envisages that the fiduciary might bring proof 
that there was an alternative cause of the loss. 

[1995] 2 NZLR 141. 

[1995] 3 NZLR 395. In delivering the judgment of the court, Richardson J referred to Target and 
said, at 408: ‘Once it is shown that the conduct of the fiduciary in breach of his or her obligations 
was material to the transaction from which loss resulted the Courts will not speculate on what might - 
have happened if another coarse had been followed.’ See also the observations of Hardie Boys J to 
similar effect in Sims v Craig Bell & Bond [1991] 3 NZLR 535, 545-546. See further, Charles 
Rickett, n 57 above, 206. 

80 n 78 above, 149-150. Emphasis supplied. 
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The analysis here has two inter-related features. The first entails the operation of 
the but-for test with the result that the breach is seen as the cause of the loss. 
Second, the court refused to accept the fiduciary’s speculative contention, based 
upon the turn of events after the breach, that notwithstanding the breach the loss 
would have occurred anyway. 

In quantifying equitable compensation, the current state of play in the Anglo- 
Commonwealth is well summarised in the following dictum from the Canadian 
decision in Canson Enterprises v Boughton & Co,8! which was cited with approval 
by Lord Browne-Wilkinson in Target, and which underlies Kirby J’s approach in 
Macquire: 

In summary, compensation is an equitable monetary remedy which is available when the 

equitable remedies of restitution and account are not appropriate. Its rationale and 

requirements are not the same as those which support the award of damages at common law. 

Foresecability is not a concern in assessing compensation, but it is essential that the losses 

made good are only those which, on a common sense view of causation, were caused by the 

breach. 


As yet the re-development of the principles and policy behind equitable compensa- 
tion in a number of Anglo-Commonwealth jurisdictions is still at an early stage. 
There are a myriad of issues that will need to be resolved. They include the major 
policy issue of how equity, having by analogy selectively recognised one element 
of the common law (causation in fact — the but-for test) will withstand the pressure 
to have recourse to the other elements that limit liability at common law (notably 
causation in law — remoteness). The prevailing judicial view is restrictive.5? It 
stands against bringing factors such as remoteness, novus actus interveniens and 
contributory negligence into the determination of equitable compensation.9^ Such 
caution is advisable.55 Moving too far along the road of assimilation runs the risk 
of defeating the deterrent purpose equity ascribes to its fiduciary obligations, 
emptying the corporate opportunity doctrine completely of any prophylactic 
content. This may have been uppermost in Kirby J's mind when he said: ‘Equity 
must strive to repair the breach of fiduciary duty lest the fiduciary in default could 
be exonerated too easily, the beneficiary suffer a double disadvantage: the courts 
being seen to wink at wrong-doing.’®& 

The discussion in the cases considered thus far has been directed at identifying a 
sole cause of the loss arising from the fiduciary's breach of duty. This requires a 





81 n 57 above. 

82 n 57 above, 163. 

83 See Swindle v Harrison, n 64 above and Macquire v Makaronis, n 61 above. 

84 As to contributory negligence, see the decision of the New Zealand Court of Appeal in Day v Mead 
[1987] 2 NZLR 443, where it was beld that the relative weight of contributory causes should be 
examined and, importantly, contributory negligence is a ground for reducing compensation in an 
action for breach of fiduciary duty. Handley JA has said, speaking extra judicially, that: ‘[T]be 
decision is clearly wroag. Contributory negligence has never beon a defence to an action for legal or 
equitable fraud. A plaintiff is entitled to relief If the fraud was “a cause” of the loss, even if there 
were other more weighty causes “for in this fleld the Court does not allow an examination into the 
relative importance of contributory causes.” The same principles must apply to that species of 
equitable fraud which comprises breaches of fiduciary duty’: see Handley JA, ‘Reduction of 
Damages Awards’, paper delivered at Damages Seminar, ANU, | September 1991. 

85 Not least since tort law is generally concerned with misfeasance rather than non-feasance. There is 
no common law duty in tort which requires a defendant to act for the benefit of others and to ignore 
his or ber own interests. Rather, the duty is to avoid causing a ‘disbenefit’ to others. See, for 
example, Smith v Littlewood Organisation Ltd [1987] AC 241, 271 per Lord Goff, and Sutherland v 
Shire Council v Heyman (1985) 60 ALR 1. See further, Peter Cane, The Anatomy of Tort Law 
(Oxford: Hart Publishing, 1997) 189—190. 

86 Macquire v Makaronis, n 61 above, 804. 
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careful formulation of the nature of the breach and pinpointing the material causal 
factor from those presented in argument. The tendency has been in favour of seeing 
the breach as the cause of the loss and rejecting claims that call for speculation that 
the breach is causally irrelevant. This is consistent with the prophylactic basis of 
the equitable remedies for breach of the core fiduciary obligation of loyalty. In 
cases concerning equitable causation, the English courts have yet to accept that a 
particular loss may arise from two or more causes. Here equity will have to 
confront an issue which has long challenged tort lawyers, namely the inability of 
the but-for test to disentangle multiple causes which intervene both spatially and 
temporally to cause the loss suffered. In this situation, the test fails to provide an 
unequivocal and positive solution to any primary causative factor. Thus, in a case 
where, for example, there are two independent causes operating to bring about a 
loss, the application of the but-for test results in each respective cause being 
cancelled out.87 In these circumstances the court will strive to adopt a common 
sense attitude so as to reach a value judgment, albeit one which is infused with 
policy considerations.8$ As such, the court will necessarily adopt a retrospective 
approach in viewing the evidence so as to reach a determination of the material or 
proximate cause of the loss. This much may be implicitly contained in the way the 
House of Lords in Target qualified the but-for test in its reference to ‘hindsight and 
common-sense.' In the realms of the corporate opportunity doctrine, multiple 
causes were in issue before the Delaware Supreme Court in Thorpe. How and why 
the Court identified the two causes and its prioritisation of them are therefore 
prescient matters to which, together with the Court's wider remedial response, we 
now turn. 


Multiple causes in equity: the Delaware perspective 


It will be recalled that in Thorpe the Eriksons' proposed sale of stock did not take 
place. As there was no profit which could therefore be recouped by Cerbco, all 
prospect of a successful claim to strip the wrongdoers of gains was i le. 
However, the first head of compensation unsuccessfully pursued by Cerbco was to 
recover what it termed ‘transactional damages.’ What was being sought here was 
the value of the opportunity to sell to INA Cerbco's interest in East, a loss which it 
argued was caused by the Eriksons' faithlessness. The Delaware Supreme Court 
rejected this plea for transactional damages, relying upon causation: “Thus the 
s 271 rights, not the breach, were the proximate cause of the non-consummation of 
the transaction. Accordingly transactional damages are inappropriate. '89 
Implicit in this statement is a recognition of two causes. Thus, the Court focused 
upon the fiduciaries’ breach of loyalty as one cause, but was willing to accept that 


87 Soc, Summers v Tice 33 Cal 2d 80, 199 P 2d 1 (1948); Cook v Lewis [1952] 1 DLR 1. Sec also, D. 
Howarth, Textbook On Tort (London: Butterworths, 1995) 90-91. See further, Wright, ‘Causation in 
Tort Law’ (1985) 73 Calif L Rev 1735. 

88 March v EMH Stramere Pty Ltd (1991) 99 ALR 423. See, for example, Bonnington Castings Lid v 
Wardlaw [1956] AC 613; McGhee v National Coal Board [1973] 1 WLR 1; McWilliams v Sir 
William Arrol & Co Ltd [1962] 1 WLR 295; and Wilsher v Essex AHA [1988] AC 1074, which are 
E e Mats Dcus (C) D Tee 
academic controversy. Sec, for example, D. Howarth, 'O Madness of Discourse’ (1987) 96 Yale L J 
1389; B. Robertson and G.A. Vignaux, ‘Probability: The Logic of the Law’ (1993) 13 OJLS 457; 
J.D. Fraser and D.R. Howarth, ‘More Concern for Cause’ (1984) 4 LS 131; A. Weinrib, ‘A Step 
Forward in Factual Causation’ (1975) 38 MLR 518; John G. Fleming, ‘Probabilistic Causation in 
Tort Law’ (1989) 68 Can BR 661; and H.L.A. Hart and Tony Honoré, Causation in the Law (Oxford: 
Clarendon Press, 1985). 

89 n 20 above, 444. 
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the potential exercise by the fiduciaries of their statutory rights was the 
predominating cause of the lost transaction. This finding does not accord with 
the but-for test expressed in Lord Browne-Wilkinson’s speech in Target, the 
application of which would, in any case, inevitably result in one cause cancelling 
the ‘other out. Although Thorpe does not explicitly rest its finding of multiple 
causes on common sense and hindsight, this is doubtless consistent with the open- 
ended qualifications to the but-for test provided by Lord Browne-Wilkinson. 
Making such a choice also resonates with the English common law solution in 
cases of multiple causes. In essence, the Delaware Supreme Court was prepared to 
evaluate the events that did (or might) have taken place between the date of the 
Eriksons’ breach and the date of the judicial proceedings to pinpoint the different 
causative factors contributing to the company’s loss. They probably regarded their 
conclusion as a practical and realistic view of the possible causes of the loss and as 
such, brought the investigation within the broad notions of common sense and 
hindsight. However it is difficult to resist the conclusion that it reached a value 
judgment as to the real or proximate cause. 

There is a further peculiarity in the reasoning underlying the identification by the 
Delaware Supreme Court of one of the two causes that seems particularly 
unpalatable to equity lawyers. It lies in the judicial acceptance of conjecture as the 
basis of one of the causes of the loss suffered by the company. The Court saw the 
probability of the exercise by the Eriksons of their statutory right of veto to block 
the sale by Cerbco of its shares to INA as realistic and likely, and therefore the 
material causative factor. This double generosity is at odds with those cases in 
which the breach was seen as the only cause of the loss. Thus a willingness to 
engage in conjecture was not favoured in cases such as Witten-Hannah v Davis and 
Bristol & West v May May & Merrimans. In Thorpe the disputed transaction never 
took place, and the speculation was about the conduct of the fiduciaries rather than 
the principal. This is itself objectionable because courts should be especially wary 
of adopting the fiduciaries own speculative account of how their principals might 
have reacted if the disloyalty had not occurred. Such latitude would seriously 
compromise the deterrent value of the corporate opportunity doctrine and 
. specifically the remedies upon which it depends. Equity should be particularly 
hesitant where, as with the Eriksons, the corporate fiduciary acts in bad faith since 
it amounts to a generous presumption in favour, rather than against, the interests of 
the wrongdoer. However, whatever the merits of the decision in Thorpe, 
determining a cause on the basis of speculation need not inevitably work injustice 
in a regime in which liability and equitable compensation is made to depend upon 
fides. 

More specifically the rejection of Cerbco's claim to transactional damages 
should not be taken as a sign that Delaware law is overly ‘fiduciary-friendly’ when 
faced with directorial breaches of fiduciary duty. Such a conclusion would lead to a 
partial view of the philosophy favoured by the Delaware courts. Building upon the 
pre-existing case law, the Supreme Court in Thorpe, pointed to the orthodox 
formulation of the generous basis of redress available against the fiduciary. 
Traditionally, Delaware law has ensured the loyalty of corporate directors and 


90 Particularly in the case of the Briksons who stood to gain even if they did not exercise their statutory 
right of veto, see text to n 42 above. In any event, and consistent with our central argument, given the 
Eriksons’ mala fides there must surely be strong grounds to argue that the Court's investigation of 
causation should not have been embarked upon, but rather the Brickenden formulation would have 
provided the appropriate solution. Our interest bere lies with the Delaware Supreme Court's response 

to the problem of multiple causes. 
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officers by imposing strict penalties for breach of the basic duty of loyalty.?! The 
requisite standard was unequivocally articulated in Guth with a forthright vigour as 
potent as any of the utterances in Regal: 


The rule, inveterate and uncompromising in its rigidity, does not rest upon the narrow 
ground of injury or damage to the corporation resulting from a betrayal of confidence, but 
upon a broader foundation of a wise public policy that, for the purpose of removing all 
temptation, extinguishes all possibility of profit flowing from a breach of the confidence 
imposed by the fiduciary relation. 
This rhetoric found its way into the Supreme Court’s response to the two 
successful claims put forward by the plaintiffs in Thorpe. Although it was accepted 
that the defendants, as controlling shareholders, had the statutory power to veto the 
acquisition of East Inc, the Court concluded that the breach of fiduciary duty 
should not go unpunished. Accordingly, the Eriksons were liable to disgorge the 
$75,000 they obtained under the letter of intent with INA, in what was presumably 
in effect a straightforward claim for an accounting of profit. In support of its 
finding the Court called in aid its earlier pronouncements in Oberly v Kirby: 
[T]he absence of specific damage to a beneficiary is not the sole test for determining 
disloyalty by one occupying a fiduciary position. It is an act of disloyalty for a fiduciary to 
profit personally from the use of information secured in a confidential relationship, even if 
such profit or advantage is not gained at the expense of the beneficiary. The result is 
nonetheless. one of. unjust enrichment: which will nót be. eountenanced ‘bya. Colt of 
Equity. 
The Eriksons were also required to reimburse Cerbco the legal and other due 
diligence costs they incurred in negotiating the proposed sale of their controlling 
interest. Acknowledging that damages for the Eriksons’ breach of duty were to be 
‘liberally calculated’, the court found a way of effectively ameliorating the 
constraining principles of causation, whilst preserving an appropriate level of 
prophylaxis. 


Conclusion 


The recent Delaware Supreme Court decisions in Broz and Thorpe offer valuable 
reference points by which to evaluate different directions which the corporate 
Opportunity doctrine might take. They address two pertinent issues which are 
critical to the corporate governance debate. First, how best to establish whether or 
not a director should be found to have deviated from his fiduciary responsibilities 
and, second, the proper remit of equitable compensation for losses suffered where a 
deviation has occurred. Looking beyond the familiar legal landscape provided by 
Anglo-Commonwealth jurisdictions in this way uncovers invigorating judicial 
viewpoints which promote a constructive reappraisal of the rationale and 
justification behind the divergent approaches to such questions. It holds up to 
English and Anglo-Commonwealth lawyers tangible experience from which it is 
possible to reflect realistically upon some of the consequences that might ensue if 
our legal system were to move away from setting fiduciary standards in terms of an 
absolute proscription to favour, instead, a less capacity-based determination of 


91 See, for example, In re Tri-Star Pictures Inc, Del Supr, 634 A2d 319 (1993). 
92 Guth v Loft Inc, n 18 above, 510. 

93 Del Supr, 592 A 2d 445 (1991). 

94 ibid 463. 
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directorial liability. This, of course, prompts policy questions, including the need to 
ask how far, if at all, any such change would have a detrimental effect upon the 
conduct of directors. It is crucial to contemplate whether or not such shifts in 
approach might precipitate an unacceptable increase in the incidence of directorial 
wrongdoing. There is no hard evidence to suggest that failing to hold liable the 
bona fide director who develops an opportunity that the company is unable or 
unwilling to exploit for itself will impair loyal and effective corporate governance. 
By the same token, there is no hard evidence to the contrary. 

One perennial problem here is the difficulty of establishing the effect a particular 
standard or duty has upon a director's behaviour. To some, including the members 
of the House of Lords in Regal, it seems that absolute prohibitions alone will 
guarantee the integrity of fiduciary duties. Such absolutism carries the dual merits 
of simplicity and certainty, even if it is unduly punitive. It also conforms with the 
notion that, as with Caesar's wife, corporate directors must always be above 
suspicion in all their fiduciary dealings. The dangers of setting what some will see 
as a lower standard may be unpredictable. It is sobering to reflect upon how equity 
has evolved to regulate business activity in the absence of reliable empirical 
evidence. This may not be a novel state of affairs. It does, however, behove us to 
recall that the deterrent value of rules of liability and the associated remedies have 
been worked out judicially here and elsewhere without the assistance of evidence 
derived from experience and practice. Yet the recent decisions of the Delaware 
Supreme Court bear testimony to the longevity of the corporate opportunity 
doctrine in the United States. Adherence to the doctrine has not, insofar as it is 
possible to gauge, resulted in widespread corruption and abuse at the company's 
expense. The American jurisprudence bolsters the argument that absolute 
proscription is not a necessary concomitant to ensuring acceptable levels of 
fiduciary behaviour. It is our contention that sufficient protection may be achieved 
where liability is determined by reference to the corporate fiduciary's fides 
established in the context of the maturing line of business doctrine. 

Equally, at a theoretical level, any argument that introducing some principle of 
causation into the quantification of compensation may encourage directors to 
indulge in fiduciary infidelity is less than compelling.” This is, however, the 
emerging trend discernible in cases since Target. The operation and future 
development of the principles of equitable compensation presents the courts with a 
variety of challenges.9$ When it comes to quantifying compensation for loss, 
principles such as causation are once again to the fore. However, in this respect, the 
Anglo-Commonwealth jurisprudence has not to date been called upon to consider 
refined issues involving multiple causes which the Delaware Supreme Court 
confronted in Thorpe. This aspect of the decision shows the pitfalls the English 
courts will need to avoid in such cases. They will need to take care not to engage in 
speculation at the behest of the fiduciary who lacks good faith. Within Anglo- 
Commonwealth jurisdictions there is an unequivocal refusal to embrace all the 
common law attributes of causation, thereby preserving flexibility in the 
application of the remedy of compensation. Although these developments mark 
a move away from foreclosing any consideration of any causal link between the 
breach and the loss, they do so whilst ensuring that equity retains its traditional 


95 See D. Capper, n 73 above, 18-19; and J. Heydon, n 62 above. 

96 Mummery LJ in Swindle v Harrison, n 64 above, 734, referring to Nocton v Lord Ashburton, n 48 
above, observed: "That is a common characteristic of pathbreaking cases: it may take a generation or 
more to work out the ramifications of broad statements of legal principle.’ The same may hold true of 
the House of Lords decision in Target. 
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partiality for putting the interests of the claimant before those of the fiduciary. Yet, 
at the same time, the Anglo-Commonwealth cases are beginning to deploy 
causation in a pragmatic way to limit liability, ensuring that the wrongdoer is not 
made liable in a penal way for all losses irrespective of any link with the breach. 
This strikes an appropriate balance, one that recognises that whilst the principles 
used to quantify compensation should not be open-ended, they should be more 
exacting than those which apply to other breaches of duty. There are also judicial 
signs that, where the circumstances warrant, there is scope to limit the profit that 
must be accounted, allowing for an even-handed determination, and ensuring that 
the industry of a bona fide fiduciary may be recognised. 

Of course, it might be argued that this only fuels the view that if, in addition to 
the more lenient determination of remedies, Anglo-Commonwealth jurisdictions 
were also to adopt the more fact-intensive approach found in Delaware, then the 
combined effect would be to further undermine the prophylactic policy behind the 
law.%” It would allow directors to promote their personal interest, and damage the 
means by which their companies might safeguard their right to loyal government. 
In this respect there is a thorny difficulty in knowing where to pitch the requisite 
standard to create a framework that facilitates directorial entrepreneuralism 
without opening the door to abuse. This takes us back to the dearth of evidence 
either way. Yet, and notwithstanding this lacuna, it is critical that the future 
direction the law takes in this sphere should be theoretically vigorous and 
pragmatically facilitative. The overriding imperative is that English judicial 
thinking should be informed by what Professor Rickett has termed the 
“appropriateness of remedy’ principle.% This he draws from a line of recent 
New Zealand decisions, pointing in \ particular to the statement of Hammond J in 
Butler v Countrywide Finance Ltd: 

In my view, the law of civil remedies in this country is ... steadily evolving into a regime in 

which what is appropriate of a court is a context specific evaluation of which remedy is most 

appropriate in the circumstances of a given case, rather than doctrinaire or a priori solutions. 

The problem then becomes one of informed remedial choice. . ..100 
Such a guiding precept may help ensure that remedies, whether to recover profit or 
loss from a fiduciary, will be dictated by all the circumstances rather than be driven 
by the perception that a rigid form of deterrence demands the most punitive 
remedy available. Our particular concern has been to advocate that in determining 
liability and fashioning the most appropriate remedy one circumstance that should 
play a more prominent role than hitherto is the fides of the corporate fiduciary. 

Business opportunities have always been rightly seen as highly prized assets. But 
if equity is to continue to insist upon preserving them for the company at all costs, 


Kirby J, 805, who observed that: ‘The wide variety of remedies available to a court of equity 


following proof of a breach of fiduciary duty permit the court to exercise very large powers to 
fashion orders apt to a full consideration of all the facts, as they are found.’ 
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the effect may well be to stifle the much feted spirit of entrepreneurialism. In the 
modem context, business morality has a different ethos, recognition of which 
would appear to be implicit in the pragmatic stance adopted towards the issue of 
directors fiduciary duties in Delaware. From the English company law perspective 
there seems to be an emerging conflict between the adherence to the purist 
application of the principle in Regal, the trend towards self regulation,!0! and the 
emerging recognition in recent English High Court decisions that the court should 
have regard to the wider circumstances surrounding the alleged breach of fiduciary 
duty, including evidence of the director's fides. It is to be hoped that when the 
higher English courts next come to adjudicate on the fiduciary liability and 
remedies applicable to a corporate fiduciary they will be influenced by the 
pragmatism intrinsic in the jurisprudence generated by the Supreme Court of 
Delaware. 


101 See text to n 29 above. 
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The Government’s Plans on Legal Aid and Conditional 
Fees 


Michael Zander* 


Reform of legal aid 


Radical proposals for the reform of legal aid were brought forward by Lord 
Mackay, Lord Chancellor in the then Conservative Government, in a Green Paper 
published in May 1995! and then a White Paper published in June 1996.? Lord 
Mackay’s proposals were subjected to fierce criticism by lawyers and non-lawyers 
alike.? Lord Irvine of Lairg, writing as Shadow Lord Chancellor, castigated them.‘ 
In particular, he rejected Lord Mackay's proposed cap on legal aid expenditure,’ 
though on the other hand, he said that there would be no more money for legal aid 
under a future Labour Government. He did not explain how this circle would be 
squared. Lord Irvine’s first pronouncement as Lord Chancellor on his policy with 
regard to legal aid was in his speech to the Law Society's annual conference in 
Cardiff on 18 October 1997. It appeared from his speech that his plans for legal aid 
were even more radical and controversial than anything proposed by Lord Mackay. 
He said that conditional fee agreements (CFAs) would be extended to all money 
and damages actions and that legal aid for all such claims would be abolished. This 
proposal produced consternation and a storm of criticism. It was attacked by, inter 
alia, the Bar Council, the Law Society, the National Consumer Council, the 
Consumers’ Association, Shelter,the Child Poverty Action Group, JUSTICE, the 
Legal Action Group, the Law Centres Federation, the National Association of 
Citizens’ Advice Bureaux and the Advice Services Alliance.ó They were also 
savaged by Edward Gamier, the Conservative Front Bench spokesman, in a 
powerful hour-long critique in the House of Commons debate on the proposals." 
This battering had some resulL$ On 5 March 1998 Lord Irvine published a 
Consultation Paper — Access to Justice with Conditional Fees? — in which the 
Government outlined those of its proposals on legal aid that it thought could be 





* Law Department, London School of Economics. 


pcm Targeting Need Cm 2854 1995. 

Striking the Balante The aside Lade ee ae equ 

See for instance National Consumer Council, Legal Aid: Striking the Balance or Striking out the 

Poor? November 1996. 

‘The Legal System and Law Reform under Labour’, in D. Bean (ed), Law Reform for All (London: 

Soctety of Labour Lawyers, 1997) 7-10. 

5 Lord Irvine quoted extensively from the writer’s critique — subsequently published separately as 
‘Twelve Reasons for Rejecting the Legal Aid Green Paper’ (1995) 145 New LJ 1098 — which be 
described as ‘a devastating attack on the Green Paper’, n 4 above. 

6 A joint letter from cleven of these organisations said they ‘believe that the withdrawal of legal aid for 
money and damages claims could lead to the exclusion from the justice system of millions of the 

and most vulnerable in society’. 

7 HC Deb vol 301 cols 547—562 21 November 1997. 

8 For analysis of tho Law Society's campaign see The Lawyer 3 March 1998 11. 

9 Referred to below as the Consultation Paper. 
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implemented swiftly without primary legislation. The Consultation Paper con- 
firmed that, subject to the consultation exercise, CFAs would be extended to all 
money and damages claims. Legal aid would be abolished for personal injury 
litigation, other than non-medical negligence cases. Legal aid would also be 
withdrawn from disputes about inheritance; matters affecting the administration of 
a trust or relating to the position of directors of companies or the interests of 
minority shareholders; partnerships disputes; boundary disputes; and ‘cases 
pursued in the course of business'.!? All such cases should be financed through 
CFAs. ‘In competition for the use of taxpayers’ money, the Government does not 
believe these categories can command sufficient priority to warrant continued 
coverage within legal aid'.!! According to the Consultation Paper, these changes 
would lead to some 60 per cent of money or damages claims being removed from 
the scope of the legal aid scheme.!? The remaining 40 per cent of cases would be 
dealt with after it had been shown that CFAs worked and that the insurance 
industry had sensible answers to the issues posed, on which see below. 
The storm of criticism provoked by Lord Irvine's legal aid plans had therefore 
the Government to moderate its plans. Legal aid would continue to be 
available — at least for the time being — for housing cases!4; for judicial review work; 
*where a person claims that he is the victim of some action of the authorities, for 
example the police' (sic); for medical negligence cases!5; and for money and 
damages claims where the assisted person is the defendant.!ó In regard to those 
categories the Consultation Paper stated that the Government believed that, once 
conditional fees were extended, the necessary insurance products and experience 
would become available ‘reasonably quickly to allow it to remove the remaining 
categories from the scope of legal aid'.!? But it wanted to give both lawyers and the 
insurance industry the time needed to get experience to be able to handle such cases. 
Transitional arrangements, to include special funds for special needs and for special 
cases, would be made to manage the transfer from legal aid to conditional fees. 
Responses to the Consultation Paper were requested by the end of April. The 
Consultation Paper said that there would be a White Paper in the summer on the 
Government's broader plans and legislation where that was needed!8 ‘as soon as 
Parliamentary time can be found',!? which may or may not turn out to be the autumn. 
But the Government aimed to complete the extension of conditional fee arrangements 
‘and to complete the first phase of refocusing legal aid’ by the middle of 1998.” 


10 Consultation Paper para 3.23. 

1I ibid para 3.24. 

12 ibid para 3.27. This refers to cases not costs. In 1996-97, costs in 204,599 closed civil legal aid cases, 
excluding matrimonial, were £510.4m gross (£208.4m net). £219m of the gross costs (43 per cent) 
and £34m of tbe net costs (16.5 per cent) came from road accidents, accidents at work and other 
personal injury cases. Medical negligence accounted for £54m gross (10.6 per cent) and £27m net (13 
per cent) Another 3.7 per cent gross (5.6 per cent net) came from legal aid for companies, 
partnerships, trusts, inheritance, probate and bankruptcy. (Figures kindly supplied by the Legal Aid 
Board Research Unit). 

13 The criticism that may have had particular impact on the Lord Chancellor was that from the Society 
of Labour Lawyers. 

14 Another success for the critics was that housing cases, like personal injury cases, would only count as 
small claims if the amount in dispute was under £1,000 (The Lawyer 24 March 1998 1). 

15 Though there would be a new system for such cases under which the Legal Aid Board would contract 
only with solicitors expert in the fick The over 80 per cent failure rate in such cases was 

ly high: Consultation Paper, 19-20. 

16 ibid 17-20. 

17 ibid para 3.27. 

18 Legislation will for instance be needed to tighten the legal aid merits test; see 543 below. 

19 Consultation Paper para L10. 

20 ibid. 
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The texts discussed here are mainly the Cardiff speech of 18 October 1997 and the 
Consultation Paper of 5 March 1998 together with the report of Sir Peter Middleton.?! 
In his Cardiff speech, Lord Irvine began by making a number of general statements. 
First, he asserted that there had been ‘a collapse of public confidence in legal aid’. It 
has to be said that although statements of this kind were repeatedly made by Lord 
Mackay as well, there is no worthwhile evidence to support this contention. Second, 
legal aid expenditure had risen dramatically and well ahead of inflation.2 There is no 
dispute about this proposition’ — and also no convincing explanation as to the 
reasons. Third, 90 per cent of the legal aid bill went on lawyers' fees. In fact the 
proportion is a good deal less than 90 per cent,” but since the main purpose of legal 
aid is to provide lawyers it is hardly surprising that a high proportion of the bill is for 
lawyers’ fees. Fourth, Lord Irvine said, legal aid had to be re-focused: ‘Tt must be 
made a tool to promote access to justice for the needy — not be seen by the public as 
basically a means of keeping lawyers in business.' This proposition was plainly 
phrased in a tendentious way and is typical of remarks hostile to the legal aid system 
and to legal aid lawyers quite frequently made by both the Lord Chancellor and his 
House of Commons representative Geoffrey Hoon.” The whole point of the legal aid 
system is that in order to give the needy access to justice the state pays for the legal 
services they require. Obviously, the needy will not get the legal services they require 
unless the lawyers can do the work on a basis that enables them to remain in business. 
There is therefore no conflict between paying lawyers properly and providing the 
poor what they need to get access to justice. 

Lord Irvine's fifth general proposition was by far the most important. The 
resources available for legal aid, the Lord Chancellor said, were finite. The days of 
‘free-flowing legal aid’ were gone forever. ‘No Government could tolerate an ever- 
growing, demand-led budget that just cannot be controlled.'7/ The fact is that every 
Government since the inception of the scheme in 1949 has tolerated an ever 
growing, demand-led budget for legal aid. This, it might be said, has been one of 
the chief glories of the English system — that the use of the scheme was determined 
by the numbers of eligible citizens with proper cases who came forward to use it. 
Lord Mackay was the first Lord Chancellor to adopt the Treasury view that this 


21 ‘Review of Civil Justice and Legal Aid’, September 1997, referred to below as ‘Middleton’. 

22 The aspects of legal aid that attract widespread criticism by the general public aro the grant of 
criminal legal aid to the apparently wealthy in a few high profile cases, the payment of gigantic fees 
Y ee ne CURE on ae ICM M OC ere ae er 
barristers. Whatever their importance, none of these topics was mentioned, let alone addressed, either 
in the Lord Chancellor’s speech or in the Consultation A 

23 The Consultation Paper said that in the period 1990/91 to 1996/97 the average cost of civil 
proceedings which received legal aid had increased 53 per cent above inflation. At the same time the 
number of actions funded had fallen: pera 3.3. 

24 In his report published in September 1997, Sir Peter Middleton said of the cost of legal aid, ‘The rate 

of increase has slowed in the last 3 years, mainly because demand has almost levelled off. But total 

spending still rose by 22 per cent in that period compared to inflation of less than 7 per cent' n 21 

above para 3.3. 

After allowance is made for focs paid to expert witnesses, court fees, VAT and other disbursements. 

However the Consultation Paper said ‘Solicitors and barristers have their critics and there are abuses 

of the present system, but equally many lawyers take on legal aid work even when more lucrative 

business is available. Others do work for fres for those who cannot pay for themselves, as a valuable 

public service’: pera 1 Il. 

27 In September 1996 when he was Shadow Lord Chancellor, Lord Irvine said at the Bar's annual 


RG 


asked the then Lord Chancellor whether be agreed that ‘the general picture is the opposite of a budget 
out of control’. 
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was no longer to be tolerated. In his speech on 18 October 1997 Lord Irvine 
accepted Lord Mackay’s conclusion. A way had to be found to control legal aid 
expenditure. Lord Mackay’s proposed method was an overall cap on expenditure. 
The principal route identified by Lord Irvine was through block contracting for 
both civil and criminal legal aid?8: 
The future lies in contracting for services, in both criminal and civil cases. The way ahead is 
contracts that will specify in advance what services are being bought and at exactly what 
price. It is only through contracting that Government can hope to gain sufficient control over 
the shape of the legal aid scheme to ensure that resources are targeted on the needy. To stop 
cases going on far too long. To cut waste and duplication. To trim costs and expense. And to 
focus this vital fund on the people who necd it. 


Contracting at fixed prices, agreed in advance, Lord Irvine said at Cardiff, would 
give the Government control over the legal aid budget. ‘It will enable choices to be 
made. It will allow us to set priorities, and to shape the budget to fit the country's 
needs and circumstances.' Whether there is a difference between Lord Mackay's 
cap and Lord Irvine’s control through contracting remains to be seen. In all 
probability it will turn out to be largely a matter of semantics. Of many regrettable 
aspects of the new system perhaps the worst is that the Government and its 
agencies will take over from citizens with legal problems the allocation of legal aid 
resources and the selection of lawyers able to do the work. 

Immense difficulties (not to speak of cost) will be created by the need for the 
Legal Aid Board to select providers and to manage thousands of contracts.?9 Block 
contracting will quickly involve compulsory competitive tendering with all its 
obvious dangers of cost-cutting and reduction of quality. It will set practitioner 
against practitioner. The Legal Aid Board is fully aware of the danger that 
competitive tendering could lead to a sacrifice of quality,?! but being aware of it 
will not enable it to avoid the problem. Moreover, asking the Board to select 
providers not only restricts the client's freedom of choice but gives the Board 
extraordinary economic power over the fate of practitioners. It is one thing to give 
it this power in the tiny number of vastly expensive multi-party actions?? or even in 
medical negligence cases.?? It is something else to give it in the great range of 
ordinary legal work. Any action by the Board that could adversely affect a 
provider's livelihood, such as denying applications or renewals of contracts, will 
create a risk of challenge, including challenge by proceedings for judicial review.?* 
Like Lord Mackay before him, Lord Irvine argues that his proposals do not mean a 
cut in legal aid expenditure. He is only ‘seeking control of expenditure" .55 This is 
28 However the provisions of the European Convention on Human Rights (ECHR) impect more on 

criminal legal aid. In his critique of Lord Mackay's Green Paper Lord Irvine drew attention to the 
difficulties posed by the provisions of Article 6 of the ECHR for a cap on legal aid expenditure, 
especially for criminal cases: n 4 above. 

29 The Consultation Paper said, ‘In future, all legal aid work, whether civil or criminal cases, will be 
restricted to providers of legal services who have a contract with the Legal Aid Board’ para 1.7. 

30 See Lord Irvine’s assertion as Shadow Lord Chancellor: ‘Labour favours block franchising, but 
opposes compulsory competitive tendering Labour is against it because of the inevitable tendency to 
favour low-price against higher-quality bidding’: n 4 above 10. 

31 See its discussion of the problem in its response to Lord Mackay's Green Paper, ‘Legal Aid 
Targetting Need’, November 1995, 47-48. 

32 For the latest proposals sec Legal Aid Board, ‘When the Price is High’ June 1997. 

33 As proposed in the Consultation Paper, 29-39. 

34 See for example R v Legal Aid Board, ex p Donn & Co [1996] 3 All ER 1. For discussion of block 
contracting, including foreign experience, sec P. Pleasence, S. Maclean and A. Morley, Profiling Civil 
Litigation: The Case for Research (Loadon: Legal Aid Board, 1996) 71-110. 

35 ‘Let me refute the assertion that our proposals for reform are Treasury-driven in order to cut the legal 
aid budget. This is wrong. We do not intend either to increase or to reduce the cost of legal ald in real 
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disingenuous. No doubt better control might in theory be used to redirect resources 

and this may occur.? But it would be surprising indeed if the new system did not 

sooner or later (probably sooner) lead also to net cuts in expenditure. 

To the extent that any proposed redirection of resources takes place, on what 
basis is it to be done, and how will one know whether it results in more help for the 
needy? The Lord Chancellor says that the allocation of resources by the Legal Aid 
Board will be guided by regional Legal Services Committees *which will match 
services to the needs of a particular area and determine how they can best be 
delivered'.?? The only way decisions regarding allocation of resources responding 
to need can be soundly based is if they are based on research. The Legal Aid Board 
has been working on this problem for some years. In its annual report for 1991—92 
it stated that it had devised predictive models in two areas of work, housing and 
debt, and that its long term aim was ‘to construct a means of quantifying need in all 
the major categories of work and provide a mechanism for measuring supply of 
legal aid help against that need'.55 In the annual report for 1995—96 it said it was 
working on a model in regard to welfare benefits and in the 1996—97 annual report 
that it was working on a model for immigration and nationality work. It was also 
investigating a model for predicting general eligibility for advice and assistance 
‘although it is proving more difficult to identify causal factors in this case'.?? 
During 1996—97 the models had been used as a tool in the consultation process for 
determining geographical priority areas for block contracting in the not-for-profit 
sector. The report said that the Board would provide Regional Legal Services 
Committees *with a range of information to assist their development of regional 
strategic plans through the consultation process’. This sounds promising, but 
there is as yet little experience as to how successfully such information translates 
into decisions about altering provision of resources.4! 

In his speech in Cardiff Lord Irvine went on to say that legal aid would in time 
be restricted to providers who had a contract with the Legal Aid Board.* Providers 

terms. We plan to spend not one penny less than the previous government planned to do.’ HL Deb vol 
584 col 42 9 December 1997. 

36 Lord Irvine told the House of Lords, ‘I want to see legal aid reformed to benefit the people who most 
need help. I will use the same amount of moncy available for legal aid but using a combination of 
better planning and block contracting will ensure that it will be spent providing the right kind of help 
at the right time and at the right price to the most needy’ ibid. In the House of Commons debate Mr 
Geoffrey Hoon said, ‘The diversion of most money claims to conditional fees . . . will belp, because 
wo can then use the money that would have been used in traditional civil litigation to tackle more 
effectively areas such as housing, debt, employment, welfare benefits, immigration and matters of 
broad public interest’. HC Deb vol 301 col 538 21 November 1997. The Consultation Paper said that 
withdrawal of logal aid for some cases would promote access to justice for the needy ‘by directing the 
legal aid budget to prionty areas’ 3. 

37 1 35 above, col 42. 

38 Para 6.25. The model for debt was based on data for low income, unemployment, rented sector 
households and county court debt judgments. 

39 Legal Aid Board Annual Report, 1996-97 para 10.22 

40 "This will include maps and reports of the models for predicting need, together with information about 
current patterns of legal aid provision Other useful information will also be made available, such as 
patterns of benefit claimants, the distribution of ethnic minority populations, patterns of homelessness 
and up-to-date unemployment data.’ ibid para 10.23. 

41 The Legal Aid Board has now indicated that for Green Form work the measure of need for allocation 
of resources in Housing, Debt, Welfare Benefits, Employment, Consumer, Mental Health etc will, in 
the first instance, be Income Support data: Reforming the civil advice and assistance scheme: 
exclusive contracting — the way forward, April 1998, 10. 

42 A harbinger of this development came in January 1998 with the announcement that the Lord 
Chancellor bad asked the Legal Aid Board to prepare an implementation plan to deliver exclusive 
contracting for all civil legal advice and assistance by the end of 1999. The Board was supposed to 
issue a Consultation Paper by the end of February and to submit a final plan to the Lord Chancellor in 
May 1998. It was published in April; see n 41 above. 
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would be franchised by the Board. Franchising would be broadened by the addition 
of a new dimension to permit monitoring of quality of the work done. One way of 
measuring quality would be to test firms’ success in predicting the outcome of 
cases! The restriction of legal aid to franchised providers with contracts will 
drastically reduce the number of access points for members of the public seeking 
legally aided services. At present legal aid payments are made to over 10,000 firms 
of solicitors of which some 1,350 are franchised. The Legal Aid Board has 
suggested that there may eventually be some 3,000 firms with franchises. The 
withdrawal of such a huge number of legal aid access points will have serious 
consequences for the public in terms not simply of convenience but of getting legal 
services at all. If the client has to travel a great distance (whether physical or 
psychological) to get legal advice, he may not seek it even in situations of serious 
need. In theory, gaps in geographical coverage of legal services by franchised 
facilities whether of solicitors’ firms or non-solicitor advice agencies could be 
filled by salaried or other services put in place by regional committees. That was 
part of the case for the original establishment of law centres.* But one has to be 
sceptical as to whether this will happen on any significant scale. 

Another change announced by the Lord Chancellor in his Cardiff speech was that 
the merits test for civil legal aid would be tightened. Lawyers advising that legal aid 
should be granted would be required to give predictions in the form of precise 
percentages as to the chances of success. Unless the litigation concerned something 
vital such as keeping a roof over one’s head, at least a 75 per cent prospect of success 
would be required. ‘No prudent person would run the risk of litigating out of his own 
resources with less than a 75 per cent likelihood of success.’ If this were 
implemented“ it could have a serious dampening effect on the grant of legal aid — 
which, no doubt, is why it is being proposed. In the House of Lords debate on the 
proposals, Lord Lester of Herne Hill went so far as to say that he could not remember 
a single case, whether legally aided or not, in which he had advised the client that he 
had a 75 per cent likelihood of success. ‘A threshold as high as that’, he said, ‘will 
severely restrict the less well-off in their access to legal services and to justice’ .4° The 
Lord Chancellor also said in his Cardiff speech that, as recommended by Middleton, 
the merits test would in future also ‘reflect the pressure on the legal aid budget’. ‘It is 
only by bringing the overall availability of resources into play that the Government 
can guarantee keeping legal aid wihin an annual predetermined budget.’ In a special 
annex to his report devoted to the topic Middleton suggested that the merits test 
should be based on a composite assessment of the prospects of success, cost-benefit, 
the importance of the case to the applicant and overall legal aid resources. Scores 
would be given for each criterion. They might vary from one category of case to 
another. The calculation of overall resources would be on the basis of a formula.“ 
43 Society of Labour Lawyers, Justice for All (London: Fabian Society, 1968). 

44 A year earlier, at the Bar's annual conference Lord Irvine bad proposed that the merits test require a 60 
pet cent likelihood of success. Middleton thought that the percentage estimate of success required mi 
vary from category to category — Annex E para E10. The Consultation Paper, speaking of the intention 
to toughen the merits test said, "The test should reflect the priority of different types of case’ 4. 

45 The Consultation Paper said that in the longer term the Government would ‘seck to remove weak 
cases from the legal aid system by toughening the legal merits test so that only cases with a strong 
Prospect of success are supported with taxpayers money’: para L7. No further details were given. It is 
anticipated that this toplc will be dealt with in the White Paper and in subsequent legislation. 

46 HL Deb vol 584 col 53 9 December 1997. In the same debate Lord Ackner said he considered the 75 
per cent figure to be ‘quite unrealistic’: col 55. But Lord Hoffmann defended the Lord Chancellor’s 
right to require a 75 per cent likelihood of success if that was what was required by the resources 
available for legal aid: col 69. 

47 ‘For example there might be 20 current and planned contracts with, in aggregate, 300 months left to 
run and capacity for a further 1500 cases — so capacity for an average 5 new cases per month. If 
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But Sir Peter admitted that the method would involve ‘a significant element of 
judgment'4 — which is a considerable understatement. Obviously the broader the 
discretionary element in applying the merits test, the greater the scope for 
inconsistent decisions. It will be vital that a proper appeal system be established to 
deal with refusals of legal aid. Middleton thought that non-lawyers should be part of 
such an appeal system.” Lord Irvine has not yet announced who will apply the merits 
test. Middleton said that service providers — usually solicitors — are probably in the 
best position to do so but they might have an incentive to select the cases likely to be 
most profitable under their contract rather than those that best satisfied the merits 
criteria. He recommended caution until it was established how effectively the Legal 
Aid Board was able to monitor providers' decisions. For litigation, he suggested that 
the merits test should, at least for the time being, continue to be applied by the Board 
despite the drawback that it took time and that the decision would be made by 
someone who had no direct knowledge of the case or of the applicant. In the long 
run, he thought, application of both the merits and the means test might be done by 
local diagnostic advice offices organised as part of the Government's proposed 
Community Legal Service.5! 

In his speech, Lord Irvine conceded that there would be some cases that would not 
meet the merits test and where the cost would be disproportionate to the likely benefit 
to the individual litigant, where it was nevertheless in the public interest that the case 
be brought. He agreed with Middleton that special arrangements should be made for 
such cases. This concept of a special fund for public interest cases is potentially 
useful, though the extent of its value will obviously depend on its terms of reference, 
how and by whom it is to be administered?? and what kinds of cases will be 

53 In particular, will the special fund be restricted to test cases or will it be 
available to bring ordinary cases in the excepted categories? Is the size of the fund to 
be subject to a cap? A sobering note was the warning given by Lord Irvine in his 
Cardiff speech that, ‘It would be difficult to establish a separate budget for public 
interest cases until the cost of civil legal aid overall has been brought under control’. 

In the Consultation Paper the matter was taken forward somewhat by recognition 
that there would be some cases now to be excluded from legal aid that 
demonstrated ‘a significant wider public interest’*4 where assistance could be made 
available. It would be necessary, it was said however, to decide what for these 
purposes should constitute the public interest. A test case about a novel point of 
law might have no more than a 50 per cent chance of success but the decision could 
impact on numerous future cases.°5 Or a relatively small claim for damages might 


applications were running at 10 per month, the aim would be to grant legal aid to about the strongest 
50 per cent of cases coming forward’ (Middleton Annex E para E.14). 

48 ibid 108, n 38. 

49 ibid pera E. 4. 

50 ibid 46 para 3.32. 

51 ibid pera 5.33. 

52 Middleton, 69, saw it as a small fund for public interest test cases administered by the Legal Aid 
Boerd. 

53 In the House of Lords debate Lord Irvine said: ‘In seeking reform of the legal aid system, I intend to 
focus it sharply on cases involving the social welfare of disadvantaged citizens and cases that raise the 
wider public interest. Within that overall pattern, cases where an individual citizen is challenging an 
institution of the state will command a high priority. This could include cases where the allegation is 
of police malpractice. I am determined to ensure that people with serious claims of this kind will be 
able to obtain the logal help they need under the reforms I am introducing.’ HL Deb vol 584 col 43 9 
December 1997. 

54 Consultation Paper pera 3.20. 

55 This implies that it could be appropriate to take such a case even though the likelihood of success was 
nowhere near 75 per cent. 
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benefit a large number of other people with a similar claim. (Examples given 
included a claim arising out of use of pharmaceutical products, or pollution of 
water supplies.) In the longer term, the Consultation Paper said, the Government 
‘will wish to take powers to fund public interest cases which will potentially go 
wider than the limited ambit of the special cases fund being discussed here’. In 
the meantime the public interest fund would provide help in cases where legal aid 
was being withdrawn, where overall costs or initial investigative costs were 
unusually high?? and which also had a significant public interest element. For this 
purpose public interest cases would be defined as those which affected, or 
potentially affected, a wider group of people than those directly involved.** To 
justify legal aid funding ‘a case would have to demonstrate the potential to produce 
tangible benefits for a significant number of people in a definable category’® (sic). 
In these passages it seemed that there would have to be a public interest component 
for legal aid moneys to be available. But, confusingly, the Consultation Paper also 
said that at least ‘transitional help’ might be necessary also where the potential 

were insufficient to cover the success fee or could only do so by 
exceeding the 25 per cent voluntary cap (see below), because, for instance, the size 
of the claim was relatively low in relation to the likely cost of the case. 

The Consultation Paper said that the Government intended to establish a 
‘transitional limited fund for high investigative cost, for high cost cases that are 
Bue to attract a conditional fee in current circumstances and for public interest 
cases' 9! The fund would be administered centrally by the Legal Aid Board which 
would negotiate an individual contract in each case. So, for instance, the Board 
might provide supplementary funding or might pay for the disbursements. The 
purpose was to assist the transition to the full operation of conditional fees. But it is 
difficult to see how one could expect that there would come a time when there 
would no longer be such cases. Such cases, like the state, are unlikely to wither 
away. The transitional stage may turn out to be needed permanently. 

One of the few things said in his speech by Lord Irvine on legal aid that was 
welcomed was his rejection of the proposal made by both Lord Mackay and Sir 
Peter Middleton that every applicant for civil legal aid should be required to make 
a minimum contribution. (Middleton suggested it should be £5 or £10 and that it 
should be paid even by those on Income Support.) Lord Irvine said that he could 
not accept that the poorest in society should be expected to pay a flat rate charge as 
a ticket of admission to legal aid. 

Potentially the most positive part of Lord Irvine's plan for legal aid is the plan 
for a Community Legal Service. This had already been trailed in the Labour 
Party's Election Manifesto: ‘We will develop local, regional and national plans for 
the development of Legal Aid according to the needs and priorities of regions and 
areas’. In his Cardiff speech Lord Irvine said that the principal aim of a 
Community Legal Service would be to help people decide if their problem is really 
a legal one and to point them in the right direction. This would involve the 
coordination of Citizens’ Advice Bureaux and other information and advice centres 
into a coherent scheme. ‘Local communities should have a strong say in the 





Consultation Paper para 331. 
The Consultation Paper, pera 3.28, said they might include cases where therc was a conditional fec 
agreement bat the cost of running the case was higher than the solicitors could bo expected to bear — 
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development of information and advice services which meet their needs.’ But in 
the House of Lords debate Lord Irvine painted a broader and more exciting role for 
the proposed Community Legal Service: ‘The service could provide telephone 
helplines; education in rights and obligations; legal advice on the Internet; referrals 
to alternative dispute resolution; legal representation in tribunals; even interactive 
kiosks in every high street or supermarket dispensing basic information about the 
law and the legal system.’® Middleton saw the centrepiece of the Community 
Legal Service as ‘a network of small local offices, providing basic information and 
diagnostic advice’.© These might be co-located with advice agencies or based on 
the premises of county or magistrates’ courts, council offices or libraries. It would 
be important to link the network electronically with the court system. ‘While it is 
reasonable to expect people to travel some distance if they are involved in a trial, 
the same is not true for procedural or interlocutory hearings, which may be very 
short’. In the House of Lords debate the Lord Chancellor stated that a project 
team had been set up to assemble worthwhile ideas for the Community Legal 
Service.® But Lord Irvine warned in Cardiff that there would be no new money for 
all of this. “The resources needed [for the Community Legal Service] will come 
from the re-focusing of the legal aid scheme ... The re-focusing will be achieved 
by a combination of better prioritisation, contracting and the use of conditional fees 
for money claims.’ For the time being it is probably prudent to reserve judgment on 
the project until it becomes clear whether and to what extent these ideas fructify. 
That will largely depend on the overall cost-savings flowing from the Govern- 
ment's plan to abolish legal aid for personal injury cases on the basis that it will be 
replaced by conditional fees agreements.~ 


Conditional fees 


Conditional fees have only been permitted since 1995.57 Under a conditional fee 
agreement (CFA) the client agrees to pay a success fee of up to 100 per cent of the 
solicitor's normal bill if the case is won, but pays nothing (or sometimes, just 
disbursements) if it is lost. The Law Society recommended that solicitors should 
not agree to a success fee that would take more than 25 per cent of the damages.9 
CFAs have so far only been permitted for personal injury (PI) claims, for 
62 HL Deb vol 584 col 47 9 December 1997. 

63 Middleton para 5.33. 


64 ibid para 5.35. 
65 HL Deb vol 584 col 47 9 December 1997. In the Consultation Paper the Community Legal Service 


66 As has been noted, n 12 above, the net current cost to legal aid of personal injury cases excluding 
67 Under the Courts and Legal Services Act 1990, s 58 and the Conditional Fees Agreements Order 
68 A different mode! where the client pays only if he or she wins is the Contingeacy Legal Aid Pund (or 


Counsel, December 1997 18-19; and ingency Legal Aid Fund: Preliminary Feasibility Study by 
the Bar Council, January 1998. In December 1997 the Law Society proposed a variant combining 
CFAs and legal aid — sec Law Society’s Gazette, 17 December 1997, 1 and 4. The Government's 


69 See generally M.Napler and F.Bawdon, Conditional Fees: a Survival Guide, (London: Law Society, 
1995); A.Tunkel, ‘Improving access to justice’ (1997) 147 New LJ 1785; (1998) 148 New LJ 88, 245, 301. 
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insolvency cases and for claims under the European Convention on Human Rights. 
Research by the Policy Studies Institute (PSI) suggests that so far they are basically 
used only for PI cases,” in respect of which the Law Society negotiated a very 
attractive insurance arrangement under which for a modest premium the client is 
protected against the risk of losing.7! It seems that new policies through Accident 
Line Protect are running at the rate of some 1,500 a month. 

Middleton recommended that conditional fees should be extended to all civil 
claims.7? Hitherto, the Legal Aid Board has not been permitted to take into account 
the possibility of a CFA when deciding whether to grant legal aid. Middleton 
recommended the abolition of this restriction. He said that he would expect most 
monetary claims to be funded privately through CFAs.7? In fact, he went further 
and proposed that consideration now be given to whether contingency fees (where 
the lawyer’s fee is assessed as a percentage of the damages rather than a percentage 
of the costs) should be permitted. Traditionally the English system has rejected 
contingency arrangements on the ground that to give the lawyer a financial stake in 
the outcome of the litigation is to risk encouraging him into unethical conduct. As 
it happens, this traditional position has now effectively been abandoned by the 
courts.74 But before this development, under CFAs the lawyer clearly has a direct 
financial stake in the outcome of the litigation and the ethical ground for objection 
to contingency fees must therefore be regarded as having collapsed. As Middleton 
said, ‘There is no essential difference in principle between conditional and 
contingency fees.’ Indeed, in some ways contingency fees might be preferable. 
*Contingency fees create an incentive to achieve the best possible result for the 
client, not just a simple win.' Also they encouraged cost-efficiency better than 
conditional fees where the lawyer was paid on an hourly basis.” Middleton might 
have added that contingency fees would also eliminate the need for the immensely 
complicated agreements now required for CFAs. But it seems that the Lord 
Chancellor has no present plans to act on that recommendation. There was no 
mention of contingency fees in the Consultation Paper.7ó 

In his Cardiff speech the Lord Chancellor said that his officials would be 
consulting *on the maximum possible extension of conditional fee agreements to 
all civil proceedings, other than family cases'. CFAs had been working well in the 
personal injury field. ‘“No win-no fee" agreements’, he said, ‘are for the great 
majority of people the only practicable way of pursuing their rights'. Legal aid 
would continue for all civil cases not claiming damages or other money — such as 


70 Stella Yarrow, The Price of Success: Lawyers, Clients and Conditional Fees (London: Policy Studies 
Institute, 1997). All but two conditional fee cases reported by 59 firms were Pi cases: 24. Admittedly, 
the study was based on reports from PI specialists but most of the firms also did insolvency and 
ECHR work: 12. 

71 The policy, known as Accident Line Protect (ALP) is only available to clients of the 1,600 or so firms 

which are on the Law Society's specialist PI pane! and only if all the firms’ CFA cases are handled 

through ALP. The premium was originally a flat-rate £85. Recently it rose to £95.68 for roed traffic 
cases and £161.20 for all other PI cases. 

para 5.46. 

ibid paras 5.47,5.49. 

In March 1998 the Court of Appeal held that there was nothing unlawful in a solicitor acting for a 

party to forego his fees if be lost, provided that be did not seek to recover more than his ordinary 

profit costs if he won — Thai Trading Co v Taylor, The Times 6 March 1998. In a lengthy comment the 

Chief Taxing Master said the decision would cause a fundamental rethink about the way in which 

litigation is funded. ‘Lawyers, insurers, banks and others need time to consider and investigate 

‘is CEA cae NC until now all had assumed were closed.' (1998) 148 New LJ 405, 407. 
para ; 

76 The LCD’s Information sheet 19/97 issued on 5 November 1997 stated: ‘The Lord Chancellor has no 
plans to introduce contingency fees.’ 
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matrimonial and other family law work, care of children, judicial review and the 
threat of homelessness, plus the whole of criminal legal aid. But in damages 
actions and money claims those who previously would have been eligible for legal 
aid would be in the same position as those on middle or higher incomes. ‘Taking 
forward a civil case will depend on whether or not it has the merit to persuade a 
lawyer to handle it on a “no win, no fee” basis. The decision whether or not to go 
ahead with any particular case will depend on its strength, not on the financial 
resources of the client.’ The chief justification given by Lord Irvine in Cardiff for 
this radical approach was equality between the poor and the rest of the population: 

If lawyers think the case too risky even to enter a success fee arrangement, I do not think we 

should be looking to the taxpayer to support what will be, by definition, a case with 

insufficient prospects of success. It is one thing to expect taxpayers to subsidise the poor so 
that the poor can enjoy the things that taxpayers can afford for themselves; it is quite another 

to ask them to subsidise a case which they would not themselves be able to pursue without a 

conditional fee agreement. 

In the Consultation Paper the emphasis was put rather on the proposition that 
conditional fees represent an avenue to access to justice for ordinary citizens that 
has not previously existed. 

The Consultation Paper said that the Government was minded to legislate to 
require the losing party in litigation to pay the insurance premium and the success 
fee under a CFA.” The reason, it suggested, was that both types of cost were 
incurred directly because the loser had put the successful party to the cost of taking 
proceedings and should therefore be recoverable in the same way as other costs. It 
seems at least as plausible to suggest, however, that the insurance premium and the 
success fee are purely between the client and his own solicitor and that there is no 
good reason why the loser should pay either. If they were to be paid by the loser, 
the Consultation Paper suggested that would require a decision as to the stage at 
which a litigant should disclose the level of success fee to his opponent. Early 
disclosure might help to promote early settlement. It might also be necessary to 
allow the losing party to challenge the level of success fee agreed between the 
opponent and his lawyers. Adjudication on this issue might be done by the trial 
judge or by the case management judge under the Woolf reforms, or perhaps there 
should be a more investigative approach akin to taxation.78 Views were sought as 
to these options. Early disclosure of the level of the success fee could be justified in 
the name of the now accepted principle of ‘cards on the table’ in civil litigation. 
The opportunity to object to the level of the opponent's success fee is a different 
matter since it could take time and therefore absorb resources, especially if the 
process were similar to taxation. If it was detailed and extensive it would be costly; 
if it was broad-brush and brief it might be inadequate. 


Conclusion 


Both common sense and research suggest that CFAs involve an element of ‘rip-off 
of the client in that the lawyer, being human, is likely to exaggerate the extent of the 
risk and therefore the success fee involved in the case. The PSI study”? showed an 
average percentage success fee of 43 per cent. After all allowances are made, this is 
far higher than is likely to be justified by the actual average risks involved in PI 


T] 11-12. 
78 ibid para 2.16. 
79 n 70 above. 
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cases. The study said that,‘[t]he majority of low risk cases have an uplift which 
appears too high while about half the high risk cases have an uplift which is too 
low.'9 Nevertheless, the writer is prepared to support the general extension of 
conditional fees. Indeed, like Sir Peter Middleton, I would go further and urge the 
legitimation of contingency fee agreements. The Government claims that the general 
extension of CFAs will bring with it an increase in access to justice for the ordinary 
citizen. This is an assumption for which there is as yet little evidence.*! The nearest 
one gets to evidence is the statement in the PSI report that in three-quarters of the 
CFA cases in a small study the client would not have been eligible for legal aid.2 
But to use the extension of CFAs as a reason to abolish legal aid is something 
very different. There are four main grounds of concern. The first relates to the 
problem of insurance against the risk of losing. It is as yet completely unclear 
whether insurance cover against the risk of losing will be available at sensible rates 
for a wider range of cases than PI cases.9? But even in regard to PI cases, where the 
premiums are relatively modest, most ns eligible for legal aid would not be 
able to afford the insurance premiums.*4 Worse, if the lawyer is a non-specialist, 
either there will be no insurance cover at all against the risk of losing or the 
premium will be much higher. Second, it ig unreasonable and unrealistic to expect 
that solicitors should always be willing to shoulder the ‘up-front costs’, whether 
insurance premiums or disbursements, involved in cases under a CFA on behalf of 
someone who would previously have been able to get legal aid.85 It seems to this 
writer that the Lord Chancellor has been altogether too cavalier in arguing that 
these are costs that solicitors could be expected to bear as part of the expenses of 
running a business. Unless insurance cover can be obtained for such costs at an 
affordable level, or some other solution is found,® removal of legal aid would 
effectively end any prospect of access to justice in cases involving pre-trial costs 
that the solicitor is unwilling to bear.87 To say that the solicitor ought to bear the 
costs does not solve the problem. Third, a CFA is less attractive than legal aid in 
that it involves the loss of a significant proportion of the damages by way of success 
fee whereas under legal aid the successful client only loses any part of his damages 
if his opponent is unable to pay the costs incurred on his behalf by the fund. 
Fourth, it is exceedingly rash for the Government to rush into abolition of legal 
aid for 60 per cent of all money and damages claims when the insurance position is 
EE PM MEME MEM ————————————— pee 


80 58. There were 257 low risk cases as against 129 high risk cases: 59. 

81 For the writer’s assessment see M. Zander, ‘Well, anyway, conditional fees should be a bonanza for 
lawyers’ (1995) 145 New LJ 920. 

82 n 70 above, 93. 

83 Insurance after the event in fields other than PI will be very expensive. Cover through general legal 
costs insurance before the event is, by comparison, relatively inexpensive, but, such policies have not 
so far proved popular and the experience of the past 20 years suggests that, whatever Ministers say, 
this is unlikely to change significantly. 

84 About 85 per cent of those wbo get civil logal aid are poor enough to be assessed to pay a nil 
contribution: Legal Aid Board Annual Report 1996-97 para 1.10. There is no breakdown by reference 
to types of case. 

85 The Law Society's new ‘hybrid’ scheme, marrying CLAF and CFAs, n 68 above, addressed this 
problem The fund would pay the start up costs of low income clients and would receive the success 
fee in winning cases. See Law Society's Gazette, 17 December 1997 1,4. But the Government seems 
opposed to implementation of any version of this concept. 

86 The Consultation Paper said that the Government intended to establish ‘a transitional limited fund’, 
inter alla, for high investigative cost cases: 24 — whatever thet may mean. 

87 Law Assist, an ‘after the event’ insurance policy, will offer an insurance-backed loan facility to their 
1,600 or so policy holders designed to fund the insurance premium, medical reports, expert witness 
fees and counsel fees from the outset: The Lawyer 3 March 1998 1. But, unless such insurance is 
available, cases with substantial initial costs that would previously have had logal aid are unlikely to 
be viable. For examples of two such cases see The Tunes 24 March 1998 6. 
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uncertain® and with so inadequate knowledge of the pros and cons of CFAs. So far 
the only available research on CFAs is the small-scale PSI study.8? The study 
surveyed 300 firms, all specialists in PI work. Of the 300, only 120 (40 per cent) 
responded at all, and only 59 firms (20 per cent) gave details of individual CFAs.?! 
The 59 firms had between them entered into a total of 837 CFAs. In certain 
respects the findings were encouraging. In every case the solicitor had agreed to 
the Law Society's voluntary 25 per cent cap on damages?? and uplift of 90—100 per 
cent was charged in only one in ten cases. But in other respects the findings gave 
cause for concern. Apart from the factor already mentioned of uplift too often 
being too high, there was a high degree of inconsistency in the way the uplift was 
calculated.” The PSI report said that final assessment would have to await 
information about outcome, costs, damages and fees paid but *on the basis of the 
evidence currently available there is potentially serious cause for concern about 
whether the scheme is operating fairly and consistently'.?^ This hardly seems a 
basis on which to assert that the system is working so well that it can safely be 
made the alternative to legal aid. There is as yet no information at all on a range of 
vital questions including how CFA cases work out in the result, what cases are 
being turned down by solicitors?5 or what clients think of them. 

The PSI report specifically addressed the question whether its research could be 
used as a basis for extending conditional fees to other areas of work or to replace 
legal aid. ‘Until information is available ... on outcomes, costs, damages,?6 and the 
eventual fees paid, a full assessment will not be possible. Any plans to extend 
conditional fees or ... substitute them for legal aid in areas of law where they are 
available, needs to take into account that there are many unanswered questions.'?7 
This small preliminary study is a wholly insufficient basis for so far-reaching a 
change in the system affecting the poorest members of the community.9e 


88 The Lord Chancellor has protested that he and his officials have been engaged in useful discussions 
with insurers — sec for instance, Law Society's Gazette 3 December 1997 1. But whatever the outcome 
of these talks, the Government announced its legal aid decisions before they had taken place and at 
the time of writing, March 1998, they still had not produced much in the way of concrete results. 

89 n 70 above. But see now Shapland et al, Affording Civil Justice (Law Society, RPPU Study no 29, 
1998). 

90 Thus cach firm had one or more fee carner who was a member of the Association of Personal Injury 
Lawyers and/or was registered to offer Accident Line Protect insurance on the basis of being on the 
Law Society's Persona! Injury Panel. 

91 The firms were asked to send details only of their last five CFAs. The figures regarding cases 
therefore under-represented firms that did many CFAs. To even this out they were presented in the 
study after weighting. 

92 But in the House of Lords debate, Baroness Wilcox, former chairman of the National Consumer 
Council, said: ‘Once the commercial reality of running a legal practice substantially dependent on 
conditional fees begins to bite, I fear that the success fee will start to creep up.’ HL Deb vol 584 col 
63 9 December 1997. Tbe writer has beard the same fear expressed by many solicitors. 

93 n 70 above 59-60. 

94 ibid xv. 

95 In the House of Lords debate Baroness Wilcox said:‘The fear of consumer groups is that solicitors — 
who will only be paid when they win a case — will chose the most straightforward cases and reject 
cases that appear complicated. A case may be entirely winnable, but raise complex issues of law or 
fact.” HL Deb vol 584 col 62 9 December 1997. 

96 Again, Baroness Wilcox expressed realistic concerns: ‘I fear ... that solicitors will feel under pressure 
to settle cases as quickly as possible, and certainly at the first sign of difficulty, whether or not an 
adequate offer of compensation has been obtained. If cases settle quickly, that is often in the client's 
interests, but not if they settle badly.’ ibid col 63. 

97 n 70 above 93. 

98 See further Lord Ackner, ‘Conditional Fee agreements’, (1998) 148 New LJ 477; Vicki Chapman, 
‘Extending the use of conditional fees’ Legal Action April 1998 6. On the funding of CFAs where 
there is no insurance see Hodgson and Others v Imperial Tobacco Ltd and Gallaher (1998) 12 
February CA and John Pickering, ‘Tobacco case costs ruling’ Legal Action April 1998 8. 
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Benefits, Bodily Functions and Living with Disability 
Nick Wikeley* 


The decision of the House of Lords in the joined appeals of Cockburn v Chief 
Adjudication Officer and Secretary of State for Social Security v Fairey (also 
known as Halliday)! raises important questions as to the scope of social security 
benefits for severely disabled people. The appeals concerned entitlement to 
attendance allowance and the care component of disability living allowance 
respectively, but gave rise to a common issue of statutory interpretation, namely 
whether either claimant reasonably required ‘frequent attention throughout the day 
in connection with [her] bodily functions'.? Mrs Cockburn, aged 71, lived alone 
and suffered from severe arthritis and incontinence. She claimed attendance 
allowance on the basis that she needed help with washing, dressing and in 
particular with laundering soiled clothes and sheets. Miss Fairey, who was deaf, 
made a claim for the care component of disability living allowance on reaching 16 
on the basis of her need for help with communication. 


The benefit criteria 


Attendance allowance was introduced in 1970 as a non-contributory and non- 
means tested benefit, payable at a single flat rate. In order to qualify, the claimant 
had to be severely physically or mentally disabled and require ‘frequent attention 
throughout the day and prolonged or repeated attention during the night; or ... 
continual supervision from another person in order to avoid substantial danger to 
himself or others’.3 A lower rate of benefit was added in 1973 for claimants who 
required the necessary attention or supervision either during the day or at night. 
Three years later a quite separate benefit, mobility allowance, was launched for 
those who were either unable or virtually unable to walk.’ 

In 1992 attendance allowance and mobility allowance were merged to create a 
‘new’ benefit, disability living allowance (DLA).5 Attendance allowance was 
retained for people with personal care needs who made a claim after the age of 65 
(as was the case with Mrs Cockburn), while mobility allowance was abolished. 


S I —————————————————— 
* Faculty of Law, University of Southampton. 
I am grateful to Elizabeth James and Philip Larkin for their research assistance. 


1 [1997] 1 WLR 799. 

2 Social Security Contributions and Benefits Act (SSCBA) 1992, s 64(2Xa) (attendance allowance) and 
s TX(1XbX1) (disability living allowance). 

3 National Insurance (Old persons’ and widows’ pensions and attendance allowance) Act 1970, s 4Q). 

4 National Insurance Act 1972, s 2(1). 

5 Social Security Pensions Act 1975, s 22, inserting Social Security Act 1975, s 37A. 

6 Sec the Disability Living Allowance and Disability Working Allowance Act 1991, the relevant 
provisions of which were subsequently consolidated in SSCBA 1992, ss 72 and 73. On the back- 
ground to these reforms, see Social Security Advisory Committee, Benefits for Disabled People: A 
Strategy for Change (London: HMSO, 1988) and DSS, The Way Ahead: Benefits for Disabled People, 
Cm 917 (London: HMSO, 1990). 
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DLA consists of two components, either or both of which may be payable to a 
disabled person: a mobility component, payable at either of two rates,’ and a care 
component, payable at one of three rates.8 The highest and middle rates of the care 
component of DLA are equivalent to the two rates of attendance allowance in 
terms of both the criteria for eligibility and the weekly allowance payable. The 
scope of the care component, with its third lowest rate, is thus wider than 
attendance allowance, at least for those suffering from less severe disabilities.? 

A claimant qualifies for the highest rate of the DLA care component or (if over 
65) the higher rate of attendance allowance where both the day and night criteria 
are satisfied. The middle rate DLA care component and the lower rate of 
attendance allowance apply where the claimant has either day or night time 
attention or supervision needs. In practice it is the day condition which is normally 
in issue. In both cases under appeal there was no evidence of any night needs or 
any requirement for supervision during the day. Thus the central issue was whether 
either claimant reasonably required ‘frequent attention throughout the day in 
connection with [her] bodily functions’. In Cockburn the emphasis was on the need 
for ‘attention’; in Fairey on what was ‘reasonably’ required. 


Cockburn v Chief Adjudication Officer: disability and domestic 
duties 


A disability appeal tribunal awarded Mrs Cockbum the lower rate of attendance 
allowance on the basis that ‘incontinence is a bodily function and this incontinence 
generates extra washing. Mrs Cockburn cannot [because of her arthritis] do the extra 
washing which is in connection with a bodily function.’!° The Social Security 
Commissioner subsequently allowed the adjudication officer’s appeal, holding that, 
in the light of the Court of Appeal’s decision in R v National Insurance Commis- 
sioner, ex parte Secretary of State for Social Services (the Packer case),!! ‘clearly it 
cannot be said that doing laundry, of whatever volume, must be intimate or personal, 
or needs to be done in the presence of the disabled person'.!? The Court of Appeal also 
felt constrained by authority to reach the same conclusion. Thus the issue of 
construction for the House of Lords was whether the generation of additional laundry 
arising from Mrs Cockburn's incontinence constituted a requirement for frequent 
attention from another person 'in connection with [her] bodily functions' within the 
meaning of the legislation. The majority of the House of Lords (Lord Slynn 
dissenting) held that this was not the case for two reasons. First, an activity could only 
constitute ‘attention’ if it was actually performed in the presence of the appellant. !4 
Secondly, the requirement for such attention to be *in connection with' the claimant's 
i da 28 DR ATHE OOM HKCNERCS NK DIS BG SOE HOD 

5 
9 A further difference is that the qualifying period is 3 months foc DLA but 6 months for attendance 
allowance: ibid, ss 65(1)(b) and 72(2Xa). 
0 lynn, 
1 


Ju ly 1996. However, by the time the appeal reached the House of Lords in December 


14 n 1 above, at 801 per Lord Goff, at 805 per Lord Mustill, at 823 per Lord Hope and st 824 per Lord 
Ctyde. But note Lord Goff s qualification that ‘the requirement of presence has not to be apphed too 
strictly, because attention of this kind may inevitably involve brief absences from the dependent person’. 
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bodily functions means that the service in question must be directed primarily to those 
bodily functions ‘which the fit person normally performs for himself" „15 
In this context, a key consideration in the speeches of the majority in the House of 
Lords was the fact that Mrs Cockburn’s daughter, who visited her mother once a 
week, then took the laundry away from the flat to be washed. If Mrs Cockburn’s 
daughter had performed all the activities consequential upon her mother’s arthritis 
and incontinence (washing her mother, stripping the bedlinen and washing the sheets) 
at the flat, rather than elsewhere, would her mother thereby have been entitled to 
attendance allowance? This much is certainly intimated by Lord Goff! and by Lord 

Mustill.!7 However, the other two members of the majority adopted a more restrictive 

analysis. Lord Hope concluded that ‘the help which she receives with her extra 

laundry is help in connection with a task, such as cooking, shopping or keeping the 
house clean, which the fit person need not and frequently does not perform for 
himself ... It is too remote from the bodily functions which each fit member of the 
household normally performs for himself.’!® Similarly, in Lord Clyde’s view there 
was a fundamental difference between 'assistance' and 'attention': '[a]ssistance 
would cover activities done for the person. Attention implies services done to the 
person.'? This might include changing bedlinen, notwithstanding the possible 
absence of physical contact, but would exclude laundry work carried out elsewhere.” 

Certainly there seems little doubt that at the inception of the attendance 

allowance scheme the benefit was designed primarily with intimate self-care needs 
in mind. In the Standing Committee debates on the original ill-fated National 
Superannuation and Social Insurance Bill of 1970,2?! the then Secretary of State 
described ‘bodily functions’ as ‘a wide expression ... Certainly eating is included; 
so, too, are washing, dressing, toilet needs, turning in bed.’ The terminology of 
the criteria for attendance allowance thus reflected the conventional medical 
definition of disability adopted by the World Health Organisation.?? This places the 
emphasis on individual (in)capabilities rather than on the constraints imposed by 
social, economic and physical factors. Since then the medical focus of the benefit 
has been repeatedly stressed in departmental publications.?* 

15 ibid at 802 per Lord Goff, 823 per Lord Hope and 824 per Lord Clyde. 

16 ‘In my opinion, in the case of an unfortunate woman who because of her arthritis cannot cope with ber 
incontinence, the services of changing her clothes or her bedlinen or remaking her bed, even (as part 
of the same operation) rinsing out the soiled clothing removed from her, are sufficiently personal to 
fall within the section. But taking ber Laundry away to be washed transcends personal attention of that 
kind ...', ibid 802. 

17 ‘If the other person, having come to strip the bed etc., had stayed to rinse the linen and hang it up to 
dry I believe that this, too, would have fallen within the section', ibid 804. 

18 ibid 823. 

19 ibid 824. 

20 ‘But the laundry work in the present case seems to me to fall outwith a service which is directed at the 
person of the claimant. It involves attention to the linen rather than attention to the claimant’, ibid 824. 

21 With the fall of the Labour government, the incoming Conservative administration included the 
provisions relating to attendance allowance in its Nabonal Insurance (Old persons’ and widows’ 
pensions and attendance allowance) Act 1970. 

22 Standing Committee F, cols 547—548 (10 March 1970) per Mr D. Ennals. Detailed criteria from the 
original Office of Population and Censuses Surveys study are set out in A1 Harris, Handicapped and 
Impaired in Great Britain (Londoa: HMSO, 1971) Appendix D, 254. 

23 ‘Any restriction or lack (resulting from an impairment) of ability to perform an activity in the manner 
or within the range considered normal for a buman being’: International Classification of 
Impairments, Disabilities, and Handicaps (Geneva: World Health Organisation, 1980) 28. 

24 Thus the Attendance Allowance Board's Handbook for Delegated Medical Practitioners (London: 
HMSO, 1988) referred to the conditions of entitlement as ‘the medical criteria’ and emphasised that 
‘disability is not, in itself, the determining factor in an award. It [attendance allowance] is not a 
disability allowance but an attendance allowance. It is the attendance needs which the disability gives 
rise to that matter’ (ibid para 5.3). 
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In the same way, benefit administrators have consistently sought to establish a 
dichotomy between personal care needs on the one hand (covered by attendance 
allowance) and domestic chores on the other (excluded from the benefit). Some 
support for this distinction can be found in the Parliamentary debates. An 
amendment to the original Bill to delete the words ‘in connection with his bodily 
functions’ was resisted by the Minister on the grounds that to do so would be to 
include ‘the sort of tasks that a home help can carry out, or the sort of tasks which a 
husband has to do for his severely disabled wife’. This approach was also 
endorsed by the Court of Appeal in Packer.*6 As the official guidance explained, ‘a 
healthy person may or may not go shopping, prepare food or do the laundry. Help 
with these tasks cannot be taken into consideration.’?’ This line was maintained by 
the Department notwithstanding two Commissioners’ decisions which held that in 
exceptional cases so-called normal household duties could constitute ‘attention in 
connection with [the claimant's] bodily functions’. 

However, the blanket exclusion of domestic chores now seems to be untenable, 
given the obiter dicta in Cockburn.» The position now appears to be that such tasks 
can be regarded as attention in connection with bodily functions if: (1) the need to 
perform such jobs is related to the claimant’s disability; (2) the claimant is unable to 
manage such tasks unaided; and (3) the relevant activity needs to be performed in the 
presence or at least immediate proximity of the claimant. The appeal in Cockburn 
foundered on the weight of authority on this third point. In Packer Dunn LJ had 
described attention as ‘something more than personal service, something involving 
care, consideration and vigilance for the person being attended. The very word 
suggests a service of a close and intimate nature' ?! This was affirmed by the House 
of Lords as recently as 1994 in Mallinson v Secretary of State for Social Security,?? in 





25 n22 above col 547. 

26 According to Lord Denning MR, ‘“Bodily functions" include breathing, bearing, seeing, cating, 
drinking, walking, sleeping, getting in and out of bed, dressing, undressing, eliminating waste 
products — and the like — all of which an ordinary person — who is not suffering from any disability — 
does for himself. But they do not include cooking, shopping or any of the other things which a wife or 
daughter does as part of her domestic duties: or generally which one of the household normally does 
for the rest of the family’ n 11 above at 1022. 

27 n24 above para 5.8. ‘Removal and replacement of soiled clothing and bedlinen, when a patient cannot 
do this himself, should be taken into consideration. Washing these is not attention in connection with 
bodily functions and cannot be taken into account’: ibid para 5.10.3. 

28 R(A) 1/87 (food preparation for special diet) and R(A) 1/91 (frequent laundry of clothes and bedlinen 

because of skin condition) These cases were arguably of doubtful authority as they were in conflict 

with the dicta of O'Connor LJ in the Packer case, n 11 above at 1026, and neither decision referred to 
the House of Lords decision in Re Woodling [1984] 1 WLR 348. For the latter reason alone 

Commissioner Heggs argued in CDLA/943/1994 that both of these reported Commissioners’ decisions 

should not be followed. 

As discussed further below, Lord Slynn, dissenting, found for Mrs Cockburn in any event. 

Thus in CDLA/1 1652/95, decided after Cockburn and Fairey, Commissioner Howell QC noted that 

*[t]he needs for attention which this claimant identified . . were not for someone else to take his 

laundry away, perform domestic chores or go out to the shops instead of him. His whole case was 

based on his need as a blind person to have the minimum assistance necessary from someone at his 
side to supplement his missing sight while be himself was struggling to do these tasks, and so lead as 

normal a life as possible’ (para 10). 

31 n LL above at 742. Similarly in Re Woodling, Lord Bridge agreed that attention in connection with 
bodily functions entailed ‘a high degree of physical intimacy between the person giving and the 
person receiving the attention’, n 28 above at 352. 

32 [1994] 1 WLR 630. See further N Wikeley, ‘Case Analysis’ (1994) 1 Journal of Social Security Law 
80. This case broke new ground in bolding that ‘attention in connection with bodily functions’ 
extended ‘not just to the giving of practical help to a disabled person in the performance of those 
functions be still does possess ... but also to “help” with a function that for him is actually non- 
existent: such help being given by providing a substituted or compensated way of dealing with the 
difficulties caused by its absence’: CDLA/8167/95 para 14. 
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which Lord Woolf emphasised the ‘close, caring personal qualities’ referred to in the 
earlier authorities.?? 

Lord Slynn, dissenting, pursued a very different approach in his comprehensive 
survey of both the legislation and the existing case law. His Lordship declined to 
categorise the various activities related to Mrs Cockburn’s incontinence and 
arthritis into individual tasks, preferring instead to adopt a holistic analysis: 

Thus, as I see it, the attention here is not to be seen as the act of taking a bundle of clothes to 

the laundry or to the launderette or putting them in the washing machine or wash tub at 


home. The attention relied on is the act of making sure that the severely disabled person who 
cannot do these things for herself is kept clean and comfortable in decent conditions.?* 


Accordingly, his Lordship would have concluded that the cleaning of clothes and 
bedlinen soiled by an incontinent person who cannot clean them for herself is capable 
of constituting ‘attention’ in connection with her ‘bodily functions’ within the 
meaning of the Act, notwithstanding that it does not take place in the presence of the 
claimant.55 The test of physical presence, while relevant, could not be conclusive.* 
Moreover, Lord Slynn had little time for the distinctions drawn by the majority: 


It is, I consider, unrealistic to distinguish between soiled clothes and soiled bedclothes. It 
scems to me that the district nurse or healthcare worker who had to change and possibly 
wash, or at any rate hand to another person to wash, underclothing and sheets for an 
incontinent person would be astonished that lawyers should draw such distinctions on the 
language of the statute unless that language compelled them to do so. In my view the 
language does not so compel them.37 


The merit of Lord Slynn’s analysis is also that it recognises that assistance in 
kind may be as significant in the lives of many disabled people as assistance in 
cash. Social services departments have traditionally provided home-helps, but in 
recent years the availability of such services has become much more restricted. In 
particular, local authorities have increasingly imposed (or raised) the charges made 
for domiciliary services, with the consequence that fewer people actually receive 
this form of care in the community.?? In this context, constraints on the availability 
of attendance allowance and DLA are doubly unfortunate. 


Fairey v Secretary of State for Social Security: disability and 
‘desirable’ communication 


In Fairey the central issue was how the legislative formula of 'attention in 
connection with bodily functions’ was to be construed in terms of the difficulties 


33 ibid at 639, although Lord Woolf entered the caveat that the attention need not involve physical 
contact, and so could include guidance by the spoken word to a blind person. In CDLA/8167/95 
Sal eo Ger OE ds ee te eai dps e degree of contact 
and intimacy, which would ‘ordinarily be an intrusion into the personal spece and privacy of the 
individual’ (eg helping a blind person across the road) and those acts which fail to meet this test (eg 
advising a blind person as to matching clothes): paras 17—18. 

34 n | above at 818-819. 

35 ibid 820. 

36 "Preparing a warm sponge and soap and rinsing the sponge afterwards is as much a part of attention as 
the physical contact involved in cleaning the body ... it would be quite absurd to say that to prepare a 
sponge in a basin in a bedroom qualifies but that the same prepared in a bathroom on the same or on a 


38 Soe S. Baldwin and N. Lunt, Charging Ahead: the Development of Local Authority Charging Policies 
for Community Care (Bristol: Policy Press, 1996); National Association of Citizens Advice Bureaux, 
Rationing Community Care (London: NACAB, 1997) and A. Kestenbaum, Disability-related Costs 

and Charges for Community Care (London: Disablement Income Group, 1997). 
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encountered by a deaf person in integrating into society. Miss Fairey, who was 
born deaf, was unable to communicate effectively with hearing people outside her 
family without the assistance of an interpreter. The Social Security Commissioner 
decided that, in assessing Miss Fairey’s entitlement to the care component of DLA 
as an adult,?? ‘it is right to include in the aggregate of attention that is reasonably 
required such attention as may enable the claimant to carry out a reasonable level 
of social activity'.4 This decision was subsequently upheld by the Court of 
4l 


The House of Lords, with varying degrees of enthusiasm, unanimously 
dismissed the Secretary of State's appeal. Lord Slynn, delivering the leading 
judgment, was in no doubt that, following Mallinson, the provision of 
interpretation by sign language has the necessary qualities to constitute attention 
within the meaning of the Act.9 Echoing his comments in Cockburn, his Lordship 
also had no hesitation in dismissing the argument of the Secretary of State that 
such attention must be connected to the essential (rather than merely desirable) 
activities of life: 

The test, in my vicw, is whether the attention is reasonably required to enable the severely 
disabled person as far as reasonably possible to live a normal life. He is not to be confined to 
doing only the things which totally deaf (or blind) people can do and provided only with 
such attention as kecps him alive in such a community ... Social life in the sense of mixing 
with others, taking part in activities with others, undertaking recreation and cultural 
activiGes can be part of normal life. It is not in any way unreasonable that the severely 
disabled person should wish to be involved in them despite his disability.“ 


The other members of the House concurred with the reasoning of Lord Slynn. 
Lord Hope agreed with no further comment, while Lord Clyde merely emphasised 
that it would have to be shown on the facts that the services of an interpreter were 
reasonably required. Lord Goff and Lord Mustill reached the same conclusion, 
given the previous authority of the House in Mallinson, but in doing so expressed 
their reservations as to whether the outcome properly reflected the underlying 
policy of the legislation. As Lord Mustill conceded: 


I must confess that without the guidance of previous decisions in this House and elsewhere it 
would never have crossed my mind that helping the applicant to enjoy going to the cinema 
or to a party (two examples given in argument) could involve the interpreter in furnishing 
‘attention ... in connection with [the applicant’s] bodily functions.’ The expression would 
have conveyed to my mind activities of an altogether more intimate and corporeal kind.*? 


Given the discussion in relation to Cockburn, there is clearly an argument that the 
House of Lords in Fairey has extended the scope of attendance allowance and DLA 
beyond the boundaries contemplated by the architects of the original scheme. Yet 
speaking and hearing are pre-eminently bodily functions‘ and the Department's 


n1 

39 Children under the age of 16 have to satisfy cxtra conditions in order to qualify for DLA: SSCBA 
1992, ss 72(6) and 734), so adulthood for these purposes effectively starts at 16. See further A. 
Cooke, M. Hirst and J. Bradshaw, ‘Attendance Allowance at Age 16: Time for Review’ (1987) 13 
Child: Care, Health and Development 169. 

40 CA/780/91 at para 10. 

4] The Times, 22 June 1995 (Glidewell and Swinton Thomas LJJ, Hobhouse LJ dissenting). 

42 132 above. 

43 n l above at 814. 

44 ibid 814—815. 

45 ibid 820 and 824. 

46 n32 above. 

47 n l above at 803. 

48 See R v Delegated Medical Practitioner and the Social Security Commissioner, ex parte Butler, Legal 
Action, October 1984, 117. Sec also on hearing Packer, n 26 above. 
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attempt to confine the need for attention to ‘essential’ as opposed to ‘desirable’ com- 
munication seems at best out-dated and at worst grossly insensitive to the position of 
those with hearing loss. Indeed, the argument advanced by the Department in 1996 
was hardly in the spirit of the observations made by the Secretary of State in 1970. 
The then Minister declared in Standing Committee that he did not ‘for a moment 
expect the provisions which I expect the Bill to contain to remain unchanged for 
many years to come. That would represent a failure by the Government and society 
to represent the needs that we are starting to meet in this Clause.’49 

The decision of the House of Lords in Fairey marks a significant shift away from 
the medical model of disability which has traditionally underpinned the admini- 
stration of attendance allowance and more recently DLA. Lord Slynn’s judgment in 
particular reflects the alternative social model of disability which locates the 
problem of disability within society at large rather than at the level of the indivi- 
dual.9 The decision also demonstrates how the House of Lords has abandoned its 
non-interventionist approach to issues of benefit entitlement. Traditionally the 
judiciary have been reluctant to delve too deeply into the intricacies of social 
security law,?! with senior judges at times displaying a certain irritation that benefit 
matters should even come before the courts. Thus in Re Woodling Lord Bridge 
dismissed arguments about the interpretation of the criteria for attendance allowance 
with short shrift: ‘It is largely a matter of impression and does not admit to elaborate 
argument in analysis’.52 There are occasional echoes of this impatience in the 
speeches in Fairey,5? but the breadth and depth of Lord Slynn’s analysis, as with that 
of Lord Woolf in Mallinson, reflects a growing judicial recognition of the 
importance of social security law. This trend, however, is not without its difficulties. 
In Cockburn and Fairey the House of Lords delivered five separate opinions from 
which a ratio decidendi has to be extracted. This must then be translated into terms 
in which it can be applied by relatively junior civil servants to thousands of similar 
cases.*4 The uncertainties created by the use of multiple judgments in social security 
test cases can also generate a significant volume of further appeals. 


Disability living allowance and targeting benefits 


The distinction between the purpose of attendance allowance and DLA (to provide 
financial help) and the basis of their allocation (the degree of personal care needed) 


49 n 22 above, col 548. If nothing else, this illustrates the difficulty inherent in relying on 
contemporaneous Parliamentary material. See also K. Mullan, ‘Pepper v Hart and Social Security 
Law, Practice and Procedure’ (1997) 4 Journal of Social Security Law 52. 

50 At its crudest, a person confined to use a wheelchair is not disabled because she is paraplegic, but 
rather because buildings and public transport are not adapted to meet her needs. Thus '[i]t is not 
individual limitations, of whatever kind, which are the caw» of the problem but society’s failure to 
provide appropriate services and adequately ensure the needs of disabled people are fully taken into 
account in its social organisation’: M. Oliver, Understanding Disability: From Theory to Practice 
Menit 190 Macmillan, 1996) 32. See also M. Oliver, The Politics of Disablement (Basingstoke: 

I 

51 Ogos, Barcodt ard Wikelcy, n 11 above, 687. 

52 [1984] 1 WLR 348 at 352. See further L. Blom-Cooper, ‘The Role of the Judge in Modern Society’ 
(1986) 57 Political Quarterly 144, 152-153. 

53 See cg Lord Mustill’s observation that ‘[t]he present appeal is more difficult, but I would still prefer 
to approach it in the same non-technical fashion’: n 1 above at 804. 

54 See Adjudication Officer's Guide (London: The Stationery Office, 1997) vol 11 paras 77101-77136 
for a very limited guide to the law; guidance on the needs generated by common disabilities is 
contained in M. Aylward, P. Dewis and T. Scott, The Disability Handbook (London: The Stationery 
Office, 1991). 
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undoubtedly causes confusion. This uncertainty has been reflected in the 
concerns expressed that both benefits have failed to reach their proper 'targets'.5 
Research conducted by the Office of Population Censuses and Surveys prior to the 
1992 reforms concluded that the disabilities most strongly associated with higher 
than average additional expenditure were locomotion; eating, drinking and 
digestion; and personal care needs. Continence problems were associated with 
higher additional expenditure on items or services needed solely because of 
disability (rather than extra expenditure on everyday items). Ironically, the 
disabilities making least contribution to additional expenditure included hearing 
and communication. However, the methodology underlying this research has 
been criticised, not least for its emphasis on what disabled people actually spend, 
rather than what they might spend if they had the resources.5 

Although there is a correlation between the severity of disability and receipt of 
either attendance allowance or DLA, the association is by no means linear.?? Yet 
one explanation for such discrepancies is precisely that eligibility for DLA is based 
on the effects of disability rather than the nature or severity of the disability itself. 
In the past these concerns about the lack of fit between the degree of disability and 
the receipt of benefit have been largely confined to welfare rights groups and 
academic commentators. More recently, the very success of DLA since its 
inception in 1992 has led government to question the extent to which help is being 
properly targeted. Expenditure on DLA has increased by about 19 per cent per year 
between 1992/93 and 1996/97.°! Similarly, the number of individual components 
subject to current awards has increased from 1.1 million in February 1993 to 1.8 
million in February 1997.8 Furthermore, a recent Benefits Agency internal report 
suggested that as many as 12 per cent of DLA claims were fraudulent. This 
prompted the previous government to bring forward measures permitting 
investigations to be undertaken with a view to initiating reviews of existing 
awards of benefit as well as random medical examinations.“ 

The statutory provisions concerning entitlement to attendance allowance and 
DLA are relatively unusual within social security law in that they are embodied 
almost entirely in primary legislation, making it difficult for Government to react 
swiftly with amending legislation to limit the scope of successful test-cases. 





55 J. Bradshaw and D. Lawton, ‘An Examination of Equity in the Administration of the Attendance 
Allowance’ (1980) 8 Policy and Politics 39, 41. 

56 M. Daly and M. Noble, "The Reach of Disability Benefits: an Examination of Disability Living 
Allowance’ (1996) 18 Journal of Social Welfare and Family Law 37-51 But see also M Hirst, 
‘Variations in the Administration of Disability Living Allowance’ (1997) 31 Social Policy and 
Administration 136. 

57 J. Martin and A. White, The Financial Circumstances of Disabled Adults Living in Private 
Households, OPCS Surveys of Disability ın Great Britain, Report No 2 (London: HMSO, 1988) 53. 

58 P. Abberley, ‘Counting Us Out a Discussion of the OPCS Disability Surveys’ (1992) 7 Disability, 
Handicap and Society 139. 

59 See Martin and White, n 57 above, 21-22. 

60 ‘Measures of different types of disabilities, therefore, can never be more than proxies for the 
conditions of entitlement to DLA. They are conceptually one step removed from the handicaps that 
DLA aims to address’: R. Sainsbury, M. Hirst and D. Lawton, Evaluation of Disability Living 
Allowance and Attendance Allowance, DSS Research Report No 41 (London: HMSO, 1995) 53. 

61 DSS, Social Security Departmental Report, Cm 3613 (London: The Stationery Office, 1997) 13. 
Spending on DLA has soared from £1,973 million in 1992/93 to £4,361 million in 1996/97: DSS, 
Social Security Statistics 1997, Table E2.03 (London: The Stationery Office, 1997) 194. 

62 ibid Table E2.06, 196. 

63 See D. Allirajah, ‘Disability Living Allowance “Benefit Integrity Project”’ Welfare Rights Bulletin, 
August 1997 (139) 7. The report, based on a small sample, identified 15 per cent of cases examined 
as being ‘confirmed fraud’ and 10.7 per cent as ‘suspected fraud’. 

64 Social Security Administration (Fraud) Act 1997, ss 17 and 18. 
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Between 1972 and 1991 only two substantive amendments were made to the 
attendance allowance legislation.“ Successful challenges to Government policy in 
respect of other benefits, governed by delegated legislation, have frequently been 
reversed by amending regulations.® It is rather less common for the effect of test 
cases to be reversed by primary legislation, although the re-enactment of benefit 
cuts for asylum seekers under the Asylum and Immigration Act 1996 provides a 
striking illustration of this approach.5? 

Even had Government been so minded as to reverse the effect of Fairey by 
legislation immediately, the distinction between ‘essential’ and ‘desirable’ bodily 
functions would have been difficult to translate effectively into the statutory 
language governing these benefits. The qualifying criteria for both attendance 
allowance and DLA are expressed in such open-textured terms that decision- 
makers are permitted a considerable degree of discretion, both in their assessment 
of the relevant facts and in the application of the law to those facts. The two 
benefits thus stand in contrast to other disability benefits, for which entitlement is 
typically based on the degree of the claimant’s impairment. Whatever the 
difficulties involved, the campaign for welfare reform launched by the Prime 
Minister in late 1997, in the wake of the political furore over cuts to lone parent 
benefits, suggests that changes to the structure of DLA remain a possibility. 


Conclusion 


It may seem incongruous that a deaf but otherwise healthy young woman in work 
satisfies the statutory test for receipt of a disability benefit while an elderly lady 
suffering from both arthritis and incontinence fails the same test in relation to an 
equivalent benefit.$? The tension between the outcomes in these two appeals is all 


65 One of these, Social Security Act 1979, s 2, re-established benefit provision for patients suffering 
from renal failure on dialysis, enabling them to be deemed to satisfy the criteria for the lower rate of 
benefit in certain circumstances (and so reversing the effect of R(A) 4/78). The other, Social Security 
Act 1988, s 1, reversed the effect of Moran v Secretary of State for Social Services, reported as an 
Appendix to R(A) 1/88, as regards the night time condition for entitlement. This change was justified 
on the basis of restoring the original policy intent behind the legislation: per Mr J. Moore, HC Deb vol 
121 col 661 2 November 1987. 

66 For an early study of this phenomenon, see T. Prosser, Test Cases for the Poor, Poverty Pamphlet 60 

: Child Poverty Action Group, 1983). 

67 Section 11 of the Asylum and Immigration Act 1996 reverses the effect of the successful test case in 
R v Secretary of State for Social Security, ex parte JCWI: R v Secretary of State for Social Security, 
ex parte B [1996] 4 All ER 385; seo J. Scoular, ‘Case Analysis’ (1997) 2 Journal of Social Security 
Law 86. The previous government also implemented a serios of procedural changes in an attempt to 
restrict the impact of test cases on other ‘lookalike’ appeals: see Social Security Administration Act 
1992, s 69 and Social Security Min paura AR bir ries 1995 (SI 1995 No 1801), reg 5. See now 
the extraordinary s 27 of the Social Security Act 

68 Bradshaw and Lawton, n 55 above, 39. For aici scr 
ert Stove OTE ap cr as Sor og aera cor aC 
incapacity benefit depends on the claimant scoring sufficient points on a scries of measures designed 
to test physical and mental functioning: see N. Wikeley, ‘Social Security (Incapacity for Work) Act 
1994’ (1995) 58 MLR 523. 

69 As the claimants’ solicitor has himself recognised. ‘In a sense, the belp required by the claimant in 
Cockburn was more obviously within the policy underlying the benefits’; S. Robertson and D. 
Thomas, ‘Social Security: Recent Developments’, Legal Action, August 1997, 16 at 21. See also 
Commissioner Howell QC in CDLA/1 1652/95: ‘The implications of the present state of the law, under 
which an incontinent old lady who cannot go out may not get the allowance while a healthy blind 
person who likes going to parties, theatres and restaurants does, are | think a matter for the Secretary 
of State to consider, as I very much doubt whether the present manifest imbalances between claimants 
with different forms of disability are now capable of remedy by judicial interpretation’ (para 12). 
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the more acute as attendance allowance was designed to assist those who were so 
severely disabled that they were ‘wholly or largely dependent on help from other 
people in coping with the ordinary functions of daily living’. Moreover, the most 
likely beneficiaries of the scheme were envisaged to be elderly women whose 
daughters were sacrificing their own earnings potential in order to care for them.”! 
The apparent injustice involved in contrasting the decisions in Cockburn and 
Fairey immediately attracted hostile press comment.7? The analysis above, 
however, suggests that on closer examination the respective decisions are 
explicable at least in terms of the somewhat haphazard development of precedent. 
Ultimately the present state of the case law can be directly attributed to the failure 
of successive governments to address what should be the underlying principles for 
disability benefits.” 

Cockburn and Fairey have a wider significance in terms of social constructions 
of disability. In the last three decades perceptions of disability have begun to 
undergo a fundamental transformation. In particular, the decision in Fairey reflects 
a shift away from a purely medical model of disability. In this respect the change in 
nomenclature from the more passive attendance allowance to disability living 
allowance in 1992, implying a more integrationist model of disability, might be 
seen as significant. Yet this change in terminology was largely presentational; at 
heart the 1992 reforms simply involved repackaging two old benefits, catering 
solely for the care and mobility costs associated with disability, as one new benefit. 
The reality is that many disability costs are not met by attendance allowance and 
DLA, and the level of the benefits is such that they are usually spent not on care but 
on general living expenses.” In the starkest possible terms, Cockburn and Fairey 
demonstrate that an integrated disability benefit remains an elusive goal. 


Development Risks: Unanswered Questions 
Christopher Hodges* 


Since Directive 85/374/EEC on product liability was passed in 1985, the question 
which has aroused the most interest in this field has been whether the United 
Kingdom has correctly implemented what has been known as the ‘development 
tisk’ defence from Article 7(e) of the Directive into section 4(1)(e) of the 
Consumer Protection Act 1987. The issue has been important for two reasons 
which are of much greater political and social importance than the short legal point 


70 DHSS, National Superannuation and Social Insurance, Cmnd 3883, para 90 (London: HMSO, 1969). 

71 n 22 above col 546, per Mr D. Ennals. 

72 The headline in the news report in The Times (22 May 1997) was State to pay for deaf nurse's nights 
out. The report began: ‘A deaf woman yesterday won the right to claim a special benefit to help ber to 
enjoy nights out with friends and at the theatre. The House of Lords ruling could unleash a flood of 
similar clarms.' 

73 On which see Social Security Advisory Committee, Social Security Provision for Disability: A Case 
for Change? (London: The Stationery Office, 1997) and Larkin (1998) 5 Journal of Social Security 
Law 9 


74 C. Horton and R. Berthoud, The Attendance Allowance and the Cost of Caring (London: PSI, 1990). 
* Cameron McKenna, Solicitors, London. 
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itself. First, consumer organisations have objected to the existence of the defence 
itself, whereas the manufacturing and insurance industries have regarded its 
presence as essential. Secondly, there has been uncertainty over the correct 
interpretation of the wording of the defence in the Directive itself. 

Commission v UK! has answered the short point, although, as will be discussed 
below, it might be more accurate to say that the Court of Justice held that the 
Commission failed to make its case that the UK's implementation was wrong, 
rather than that the -UK’s wording is absolutely correct. On the two wider 
questions, one would not expect the Court to comment on the issue of the rationale 
of or necessity for the defence but, whilst the Court has recognised the existence of 
difficulties over the meaning of the defence, it has offered only limited guidance in 
resolving the problems. This case-note outlines the decision and those aspects 
which it has and has not clarified. The major problem remains that innovative 
manufacturers are left unclear as to what acts will in practice lead to avoiding 
liability when they market innovative products and consumers are unclear as to 
when they might be entitled to compensation for damage caused by innovative 


Innovation and the apportionment of risk 


It is first necessary to bear in mind the Community's policy in providing for a 
development risks defence. The issue is whether the financial risk of damage to 
consumers caused by innovative products should lie with the consumer (and also 
indirectly with the national healthcare and social security budgets), or with the 
innovative producer. 

It is the essence of innovation that the risks which may be encountered in the use 
of a product cannot reasonably be identified or quantified at the time at which it is 
marketed — either fully or, in some cases, at all. Of course, one approach might be 
to require producers to test products fully before marketing them. But that would 
be unrealistic. First, testing usually includes testing in use by real humans in real 
life situations. Consumer trials require the involvement of consumers. Whilst 
producers might have an ethical obligation to compensate consumers who agree to 
participate in a trial, as occurs with medicines,’ there must be a limit to the 
duration and cost of such an exercise. With medicines, the limit is effectively 
prescribed by regulation, taking into account ethical constraints on repetitive or 
excessive testing. If testing were required to continue until all possible risks which 
might occur with use of a product had been identified, few producers could afford 
to innovate and consumers would not benefit from advances in science and 


1 Case C-300/95, Commission of the European Communities v United Kingdom of Great Britain and 
Northern Ireland. 

2 Declaration of Helsinki: Recommendations Guiding Physicians in Biomedical Research Involving 
Human Subjects, adopted by the 18th World Medical Assembly, Helsinki, Finland, June 1964 and 
amended in Tokyo, 1975, in Venice, 1983, in Hong Kong, 1989, and in South Africa, October 1996; 
Clinical Trial Compensation Guidelines, Association of the British Pharmaceutical Industry, 1991. 

3 Directive G5/65S/EBC, Article 4.8, as amended, in particular by Directive 87/21/EEC which states as a 
purpose the need to avoid repetitive tests on humans or animals without overriding cause; Directive 
75/319/EEC, as amended, incorporating the Declaration of Helsinki which requires that research 
involving humans can only be carried out if the importance of the objective is in proportion to the 
inherent risk to the subject; Guidelines on the Quality, Safety and Efficacy of Medicinal Products for 
Human Use, The Rules Governing Medicinal Products im the European Union, Volume Ill, 
Commission of the European Communities; Directive 86/609/EEC, prohibits more than the minimum 
number of animals in experiments. 
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technology. Research would stagnate if denied practical application and 
commercial advantage. 

The encouragement of innovation has become a major aim of the European 
Union’s policy to develop growth and competitiveness and to decrease unemploy- 
ment.4 Accordingly, the Community has noted that ‘it is essential to create a legal 
environment which will stimulate the development of ... investments’? and that 
‘effective legal protection is a vital incentive for innovation'.$ 

Innovation is not just an economic mechanism or a technical process. It is above all a social 

phenomenon ... Innovation can and must offer a response to the crucial problems of the 

present. It makes possible an improvement in living conditions (new means of diagnosis and 
of treating illnesses, safety and transport, easier communications, a cleaner environment, 
etc). 


It also makes it possible to improve working conditions and safety, protect the environment 
(new production processes which avoid or reduce polluting waste), save natural and energy 
resources, respond to the changes of demographic ageing, contribute to the reintegration of 
handicapped persons (application of new technologies for use by the blind and deaf), and 
finally, promote new forms of work ... 


Finally, by its nature, innovation is a collective process which needs the gradual 

commitment of an increasing number of partners.” 
The Community documents do not refer to innovation in nineteenth century terms 
of exploitation of consumers by industry, or of the enhancement of power at the 
expense of safety. The Commission’s Green Paper on Innovation stressed its 
importance as a collaborative enterprise which is entirely motivated for the well- 
being of EU citizens, bringing about an increase in employment and standard of 
living. On this basis, citizens and industry are not viewed as distinct groups which 
are in conflict, but as part of an integrated system where the principal concern is 
the ultimate benefit of EU citizens. On this basis, it is entirely appropriate that 
responsible citizens should share some of the risks involved in developing products 
if they wish to participate in the benefits. 


The policy behind the development risks defence 


Directive 85/374/EEC implemented the Community’s policy on compensation of 
citizens for damage caused by defective products. It was felt that national laws on 
fault liability (negligence) continued to have a role to play but that another 
approach was also needed. The introduction of strict liability of a producer for 
personal injury and damage to personal property caused by his defective products 
had some advantages. Strict liability is theoretically simpler and cheaper to 
operate, concentrating on whether a product provided the level of safety which 
should be expected of it, rather than on the conduct of those in the chain of supply.’ 


Council Decision of 25 June 1996 on the implementation of a Community action programme to 
strengthen the competitiveness of European industry, 96/413/EC, OJ No L 167/55, 06.07.96. 
White Paper on Growth, Competitiveness, Employment: the Challenges and Ways Forward into the 
21st Century, Commission of the European Communities, 1994. 

Green Paper on Innovation, COM (95) 688 final, 20.12.95. 

White Paper, n 5 above. 

C. Hodges Unknown Risks and the Community Interest: The Development Risks Defence in the 
Product Liability Directive, McKenna & Co, 1996. 

Directive 85/374/EEC, Article |, 3 and 6; explanatory memorandum, Bulletin European 
Commission, Supplement II 1976 L. 11. 
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Thus, liability for defects in products is placed essentially on producers. This 
liability may be off-set through the pooling mechanism of insurance, the cost of 
premiums ultimately being passed on to consumers in the price of the product. 
However, the insurance model breaks down in certain circumstances. Unknown 
risks cannot, by their nature, be quantified. Insurance might therefore not be 
available and producers faced with unquantifiable but potentially overwhelming 
product liability litigation have been shown to decide not to produce innovative 
products, some of which might have had considerable benefits.!° 

The European Community recognised that: 

... A fair apportionment of risk between the injured person and the producer implies that the 

producer should be able to free himself from liability if he furnishes proof as to the existence 

of certain exonerating circumstances. ! 
Directive 85/374/EEC therefore provided that it would be a defence for a producer 
to prove: 

that the state of scientific and technical knowledge at the time when he put the product into 

circulation was no such as to enable the existence of the defect to be discovered. 
Accordingly, whilst a producer bears the financial risk for compensating injury 
caused by his defective product in nearly all cases, where the product does provide an 
objective, expected level of safety, the consumer is to bear the risk of what can 
generally be described as unknown risks. The existence of the development risks 
defence continues to attract the ire of pro-consumer lobbyists!? but the Community 
has hitherto had no intention of removing the defence!‘ and its justification remains. 
Whilst the defence aroused considerable discussion amongst member states before 
the Directive was finalised, a successful compromise was reached which allows the 
defence to be optional in national law. In the event, all member states implemented 
the defence in national legislation apart from Finland and Luxembourg, although it is 
excluded for medicines in Germany and for medicines and food in Spain, France still 
not having implemented. Thus, an overwbelming majority of member states have 
adopted the defence and it has been accep in other major jurisdictions throughout 
the world, including Australia,!5 Japan!6 and Hungary.!" Most jurisdictions in the 
United States of America also deny liability for unavoidably unsafe products.!® 


The problem of UK implementation 


In implementing the defence into national legislation, all member states apart from the 
United Kingdom adopted verbatim the wording in the Directive. The UK wording runs: 


a ie ene ee ————————————— 

10 Product Liability Rules in OECD countries, OBCD, 1995; Contraceptive Research and Development: 
Looking to the Future (Institute of Medicine: Washington National Academy Press, 1996). 

11 Directive 85/374/EBC, sixth recital. 

12 Directive 85/374/EBC, Article 7(e). 

13 M. Goyens (ed) Directive 85/374/EEC on Product Liability: Ten Years After (Louvaln-la-Neuve: 
Centre de Droit de la Consommition, 1996). 

14 First Report on the Application of Council Directive on the Approximation of Laws, Regulations and 
Administrative Provisions of the Member States Concerning Liability for Defective Products, Com- 
mission of the European Communities, COM (95) 617 final, 13.12.95. But see Draft Report of the 
Np i NEE un Hume E UTD EAD 3 

arch 1998. - 

15 Trade Practices Act 1974, Part VA, introduced by the Trade Practices Amendment Act 1992. 

16 Law No 85/1994. 

17 Act X of 1993. 

18 Restatement of the Law, Second, Torts, (1965) Section 402A, comment K. 
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that the state of scientific and technical knowledge at the [time when the product was 
supplied] was not such that a producer of products of the same description as the product in 
question might be expected to have discovered the defect if it had existed in his products 
while they were under his control.!9 


Infringement proceedings, commenced under Article 169 of the EC Treaty, 
alleging that the UK had failed properly to implement the Directive, were 
dismissed by the Court of Justice on 29 May 1997.2? The Court's reasoning was 
partly procedural and partly substantive. On the procedural side, the Commission 
had failed to prove its claim that the result intended by Article 7(e) of the Directive 
would clearly not be achieved in the UK's domestic legal order. There was nothing 
in the material produced to the Court to suggest that courts in the United Kingdom 
would not interpret section 4(1)(e) in the light of the wording and the purpose of 
the Directive so as to achieve its result, particularly because section 1(1) of the 
Consumer Protection Act expressly imposes such an obligation on the national 
courts. There was, for example, an absence of any decision of a UK court on the 
meaning of section 4(1)(e), which would show that the defence was being applied 
incorrectly. 


The presumption of the producer's knowledge 


Various issues are raised by the UK's wording. First, to what extent must the 
unknown risk which has caused the injury be objectively or subjectively 
discoverable by the producer? On the face of the Directive's wording, the test is 
entirely objective and capable of a yes or no answer: was the scientific and 
technical knowledge such that the defect could be discovered? Yet on the face of 
the UK wording, it might be thought that the test is more subjective and favourable 
to a producer: might another producer of the same product be expected to have 
discovered the defect? There is also a significant question as to the extent to which 
discoverability is strictly objective or to include some element of reasonableness. 
Consideration of these issues shows that the problem is not with the UK wording 
but with the wording of the defence in the Directive. The concepts deployed in the 
Directive simply do not fit the reality of the discovery of product safety issues. 

The Court rejected the Commission's submission that the UK defence 
on the subjective knowledge of a producer taking reasonable care in the light of the 
standard precautions taken in the industrial sector in question — ie a negligence 
approach rather than a strict liability approach. 

The reference in section 4(1Xe) to another producer of the same product might 
be thought to limit to a particular industrial sector first the relevant state of 
technical and scientific knowledge and secondly the discoverability of the defect. 
Such considerations, say the UK's critics, come dangerously close to importing the 
reasonableness standard of negligence by concentrating on the activities of a 
limited class of manufacturers rather than on the objective concepts of the state of 
knowledge, discoverability and defect. 

The Advocate General thought that the industrial sector concerned had no 
relevance to the state of scientific and technical knowledge but did have relevance 
in relation to discoverability: 


19 Consumer Protection Act 1987, section 4(1\e). 
20 Case C-300/95, Commission of the European Communities v United Kingdom of Great Britain and 
Northern Ireland. 
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It should first be observed that, since [Article 7(e)] refers solely to the ‘scientific and 
technical knowledge’ at the time when the product was marketed, it is not concerned with 
the practices and safety standards in use in the industrial sector in which the producer is 
operating. In other words, it has no bearing on the exclusion of the manufacturer from 
liability that no-one in that particular class of manufacturer takes the measures necessary to 
climinate the defect or prevent it from arising if such measures are capable of being adopted 
on the basis of the available knowledge. 
Other matters which likewise are to be regarded as falling outside the scope of Article 7(e) 
are aspects relating to the practicability and expense of measures suitable for eliminating the 
defect from the product. Neither, from this point of view, can the fact that the producer did 
not appraise himself of the state of scientific and technical knowledge or does not keep up to 
date with developments in this area as disclosed in the specialist literature, be posited as 
having any relevance for the purposes of excluding liability on his part. I consider, in fact, 
that the producer's conduct should be assessed using the yardstick of the knowledge of an 
expert in the sector.?! 

Without elaborating, the Court endorsed the Advocate General’s conclusion in 

holding that: 

. Article 7(e) is not specifically directed at the practices and safety standards in use in the 
industrial sector in which the producer is operating, but, unreservedly, at the state of 
scientific and technical knowledge, including the most advanced level of such knowledge, at 
the time when the product in question was put into circulation. 

It might be said that the UK reference to a producer of similar products in fact 
reinforces rather than undermines the objectivity of the defence by making it clear 
that the test does not relate to the subjective state of knowledge of the particular 
producer nor his subjective ability to apply that state of knowledge and deduce or 
discover that the defect was present in his product. The Court confirmed that the 
defence does not contemplate the state of knowledge of which the producer in 
question actually or subjectively was or could have been apprised, but the objective 
state of scientific and technical knowledge, including the most advanced level of 
such knowledge, of which the producer is presumed to have been informed. It 
would, therefore, seem that the Court rejected the UK’s submission that the state of 
scientific and technical knowledge does not refer to what the producer in question 
actually knows or does not know, but to the state of knowledge which producers of 
the class of the producer in question, understood in a generic sense, may 
objectively be expected to have. Thus, it now seems that if the state of scientific 
and technical knowledge in a particular industrial sector would not have led to 
discovery of the defect, but more advanced knowledge in another sector or in the 
academic community which was not available to the first sector would have led to 
discovery, the defence cannot succeed. The implicit policy consideration here is to 
encourage producers to maintain the highest standards of vigilance in relation to 
identifying and applying scientific and technical information. Such an approach 
does, however, prompt the question about whether the standard set by the defence 
is so high that it could ever succeed in practice. If that were the case, the policy of 
apportionment of risk would have failed to have been implemented by the defence. 


Knowledge must be accessible 


In one important respect, however, the Court of Justice has limited the severity of 
the defence. The Advocate General had pointed out that there exist major 


21 Commission v UK, n | above, Opinion of AG Tesauro, 23 January 1997, paragraph 20. 
22 ibid, Judgment of 29 May 1997, paragraph 26. 
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differences in the accessibility of scientific and technical knowledge. He adopted 
the example of the difference between a study of a researcher in a university in the 
United States published in an international English language international journal 
and similar research carried out by an academic in Manchuria published in a local 
scientific journal in Chinese which is not circulated outside the boundaries of the 
region. He thought that it was unrealistic and unreasonable to take the view that the 
study published in Chinese has the same chances as the other of being known to a 
European product manufacturer. 

Without referring to this reasoning, the Court of Justice held that it is implicit in 
the wording of Article 7(e) that the relevant scientific and technical knowledge 
must have been accessible at the time when the product in question was put into 
circulation. The Court accepted that the Directive ‘raises difficulties of 
interpretation’ in relation to deciding the question of accessibility. The Advocate 
General went so far as to adopt a dyed-in-the-wool reasonableness test, such as that 
adopted in negligence and which in theory has no place in strict liability: 

... the state of knowledge must be construed so as to include all data in the information 

circuit of the scientific community as a whole, bearing in mind, however, on the basis of a 

reasonableness test the actual opportunities for the information to circulate. 


it must therefore be proved, in order to exclude liability on the part of the producer, that it 
was impossible, in the light of the most advanced scientific and technical knowledge 
objectively and reasonably obtainable and available, to consider that the product was 
defective. 


What knowledge should a producer act on? 


The reality is that both scientific and technical knowledge are dynamic: they 
develop constantly. Evolving scientific knowledge, particularly in relation to 
innovations, may be viewed as a mass of facts, hypotheses and opinions held by a 
potentially large number of scientists who each have greater or lesser expertise in 
and understanding of the subjects involved. The state of scientific and technical 
knowledge may well consist of many inconsistent or even incorrect facts and views 
of individuals. The Advocate General recognised this: 


The progress of scientific culture does not develop linearly in so far as new studies and new 
discoveries may initially be criticized and regarded as unreliable by most of the scientific 
“community, yet subsequently after the passage of time undergo an opposite process of 
‘beatification’ whereby they are virtually unanimously endorsed. It is therefore quite 
possible that at the time when a given product is marketed, there will be isolated opinions to 
the effect that it is defective, whilst most academics do not take that view. The problem at 
this juncture is to determine whether in such a situation, that is to say, where there is a risk 
that is not certain and will be agreed to exist by all only ex post, the producer may still rely 
on the defence provided for in Article 7(e) of the Directive. 


In my view, the answer to this question must be in the negative. In other words, the state of 
scientific knowledge cannot be identified with the views expressed by the majority of 
learned opinion, but with the most advanced level of research which has been carried out at a 
given time.” 


23 ibid, Opinion of Advocate General Tesauro of 23 January 1997 paragraphs 23 and 26. 
24 ibid, Opinion of Advocate General Tesauro of 23 January 1997 paragraph 21. 
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The Court of Justice adopted without analysis or explanation the view that, to 
establish the defence, the producer must prove that the defect was undiscoverable 
on the basis of the most advanced level of scientific and technical knowledge. The 
problem is that this approach does not accord with the reality of scientific and 
technological knowledge, nor of product development and the monitoring and 
improvement of product safety.25 The scientific method involves the observation of 
phenomena and the development and testing of hypotheses. The process of 
scientific discovery involves observation, recording, speculation, deduction, 
demonstration and replication before deductions can be made as to absolute 
knowledge and certainty. On one view, any of these states of 'knowledge' would 
apparently enable the existence of the defect to be discovered. For example, 
knowledge of certain observations would, in the mind of an experienced scientist, 
trigger a line of inquiry involving the need for more research, perhaps even by 
applying standard techniques, which would have led to the discovery of the defect. 
Scientific creativity involves the application of judgment, reason and selectivity.?5 
Failure to follow up a line of inquiry is an issue of conduct which might be judged 
in negligence, but it is suggested that it is going too far under strict liability to 
interpret the enabling ability of particular knowledge as requiring the future 
discovery of further knowledge which does not exist at the time. 

Knowledge of certain scientific facts does not necessarily imply that a particular 
fact about a product (about a particular defect) would, at the time and without 
hindsight, have been scientifically known or understood, even if the initial state of 
knowledge did in fact subsequently lead to the knowledge of the defect and such 
later knowledge might be said by some scientists — but perhaps not by others — 
have been discoverable at the earlier time. If, with hindsight, it would have been a 
theoretical possibility — however low — of someone discovering the defect in the 
product, then, on a literal reading, the defence fails. This approach must be wrong. 
Facts and data may be known about a product but that may not mean that there may 
be sufficient understanding at the appropriate time about their significance as to 
enable the defect to be discovered. Reassessment of the same facts at a later time, 
whether by the same or a different brain or process, may lead to a different 
conclusion being ‘discovered’ from that which is justified earlier. The benefit of 
hindsight cannot be overlooked. 

Verification of whether a defect was in fact discoverable requires one to consider 
its probability, having regard to all available scientific knowledge including that 
derived from research. The concept of reasonableness must regulate discover- 
ability: knowledge of certain observed facts at the time the product was put into 
circulation does not imply that all conclusions which might subsequently be 
postulated, deduced or proved from those facts are ‘discoverable’ at that time. 

Stapleton has argued forcefully that there is no logical distinction between the 
case where the defect was absolutely undiscoverable and the case where it was 
discoverable only by extraordinary means. 


It seems meaningless and absurd for the law to seize upon the instant when one particular 
individual might have the suspicion, speculation or ‘hunch’ of a connection which much 
later is shown to have had substance ... To give the defence substance then it must protect in 
cases of defects which could only be discovered, if at all, by extraordinary means. The 


25 For following analysis see C Newdick ‘Risk, Uncertainty and “Knowledge” in the De 
Risk Defence’ in G. Howells and J. Phillips (eds) Product Liability (Chichester: Barry Rose, 1991) 
127; C. Hodges Unknown Risks and the Community Interest: the Development Risks Defence in the 
Product Liability Directive, McKenna & Co 1996. 

26 J. Stapleton ‘Products Liability Reform — Real or Illusory?’ (1986) 6 OJLS 392. 
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manufacturer would only be liable for reasonably discoverable defects ... a half- way | house 
between ‘reasonably discoverable’ and ‘absolutely discoverable’ is not workable . 


The Court rejected a test of discoverability based on the views ay b the 
majority of learned opinion at a particular time. Instead, it demands the most 
advanced level of research which has been carried out. What on earth does that 
mean? Where expert views differ, the most advanced is to prevail, notwithstanding 
the fact that it might be a minority opinion. Is it not highly likely that views would 
also differ on what knowledge is the most advanced? This test merely invites 
further expert disagreement and is of little assistance to a court. 

The reality is that the Court's attempt to interpret the Directive in this respect is 
bound to lead to difficulties since the conceptual approach of the Directive does 
not fit reality. In reality, a manufacturer needs to consider the safety in use of his 
product in the light of available techniques and knowledge. He has no option but to 
accept the prevailing state of knowledge, which in some circumstances may mean 
the majority view. If there is a minority view that the product might have a certain 
defect but the majority view is that this is incorrect, the law would seem to be that 
the producer is obliged to design the defect out, to warn against it or to change his 
manufacturing processes. Yet he remains unable to identify the defect. He might be 
faced with enormous cost in warning against a plethora of hypothetical defects, 
which would undermine the impact of genuine warnings. 

An example might help. The summary of product characteristics of a medicinal 
product might state the state of the latest knowledge on the actual incidence and 
severity of a particular adverse reaction which has been associated with the 
product. There might be a minority opinion amongst academics that the incidence 
and severity is much higher and this might be supported by published research. 
What should the manufacturer say in his product information? Should he 
speculate? The minority view might be disproved by further research. His ability 
to make any amendment is in fact limited since the wording of summaries of 
product characteristics is subject to approval by a competent authority and cannot 
be changed without the authority's consent.2? The experience is that the authorities 
are unlikely to permit wording based on minority but unaccepted theories. This 
issue leads on to the problem of methodology. 


Is knowledge of methodology scientific and technical knowledge? 


The basic problem with the defence is that a literal concept of undiscoverability is 
an unworkable test. The truth is that amy defect can be discovered prior to 
marketing given sufficient testing. Such testing simply requires time and money — 
however inimical to the wider public interest in striking a balance between shoddy 
research and inordinate delay in bringing potentially useful products to market. In 
this context it is important to note that the concept of scientific and technical 
knowledge refers to knowledge of more than accepted scientific and technical facts 
(eg high voltage electricity is dangerous) from which a deduction can be made. The 
concept also includes scientific methodology. 

Scientific and technical knowledge includes knowledge of techniques by which 
the level of safety of a product in use may be tested and verified, and defects 
discovered. The issue, however, is how much testing it is reasonable to expect the 


27 J. Stapleton, Product Liability (London: Butterworths, 1994) 242. 
28 Directive 92/27/EEC, Directive 65/65/EEC Article 4a and others. 
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producer of an innovative product to undertake pre-marketing. Community policy 
recognises ethical, commercial and social limitations on the extent of pre-market 
testing. The fact that the safety of products must be continuously evaluated 
throughout their lifetime is recognised by the post-marketing obligations contained 
in many regulatory Directives, such as Directive 92/59/EEC on general product 
safety and the pharmacovigilance system of Regulation EC 2309/93. This reflects 
of the fact that research continues and pre-marketing research often 
only allows an estimate of risk to be made. The defence is very difficult to apply 
consistently with the recitals to the Directive to products for which unidentified 
and unwanted hazards are to be expected but cannot be discovered by reasonable 
testing in advance of marketing and reasonable post-marketing monitoring. 

At the time at which a product is placed on the market, it may well be 
discoverable that it has certain defects which are as yet unidentified or 
unquantified but which would be discovered given further testing. For example, 
it is known that every medicine has an adverse reaction profile. What is not known 
in the early stages of its marketed life is the precise identification, incidence or 
severity of particular adverse reactions. The identification of this information is 
precisely why the pharmacovigilance system is enacted as a regulatory obligation. 
It would be quite irrational for methodology to be equated with scientific and 
technical knowledge for the purposes of Directive 85/374/EEC. 

At first sight, the test in the defence seems to be whether the defect could have 
been discovered by any human, using, it is implied, all available powers of logic, 
data and techniques. Relevant techniques might include the most sophisticated 
information technology, computing, testing and monitoring in use. Clearly, if this 
analysis is correct, the standard set by the defence is very high. It would only 
succeed in very rare circumstances, if ever. It requires all producers to adopt the 
very highest contemporary standard of methodology. Given that many innovations 
are discovered by small and medium enterprises, is it reasonable to expect all 
enterprises to adopt the same highest possible standard, irrespective of resources 
and cost? 

These considerations undermine the credibility of this defence. The charge 
against the wording of the defence in the Directive is, therefore, that it is not 
capable of being interpreted in practice. It is unworkable on a literal reading and 
Tequires interpretation if it is to reflect the policy objective of protecting 
innovation. Several leading scholars agree that the defence must be interpreted as 
including a requirement of reasonableness in relation to both the state of 
knowledge and to discoverability. 


Development risks are about reasonable discoverability ... [the issue] does not relate to the 
preclusion of known hazards but to the question of whether unknown hazards ought to have 
been discovered.?9 


Conclusion 


The development risks defence has been under sustained attack that it can only be 

interpreted in practice by including a concept of reasonableness. Others maintain 

that such an approach is objectionable since it undermines the supposedly strict 

29 A.M. Clark Product Liability (London: Sweet & Maxwell 1989) 151; see also J. Stapleton Product 
Liability (London: Butterworths, 1994) 225—229 and 236-242; C. Newdick ‘The Development Risk 
Defence of the Consumer Protection Act 1987’ (1988) 47 CLI 455. 
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approach of the Directive and equates it with little more than negligence liability.” 
The Court of Justice has not resolved the problems with the defence itself. Indeed, 
the Court has increased confusion whilst trying to be helpful: the importation of an 
accessibility test for scientific and technical knowledge must be associated with a 
reasonableness test and the ‘most advanced level of knowledge’ test raises more 
questions than it answers. These attempts at clarification merely serve to illustrate 
the difficulties which are inherent in the defence itself. There are several ways in 
which the meaning of the defence remains elusive. Only further litigation will help 
to clarify its meaning and who is to bear the risk of unknown defects. The 
continuation of such arguments will do nothing to achieve acceptance of a fair 
balance of the apportionment of risks, but will merely destabilise the Community 
by failing to provide both consumers and producers with a defence whose meaning 
is sufficiently clear to avoid extensive litigation. 


Comment on ‘Development Risks: Unanswered 
Questions’ 


Mark Mildred* and Geraint Howells** 


In his comment on Commission v United Kingdom! Christopher Hodges argues 
that the development risks defence in Article 7(e) of the Product Liability Direc- 
tive? should be interpreted in a way that strikes a fair balance between producers 
and consumers given a context in which the former are encouraged to innovate and 
where the latter wish to enjoy the benefits of innovation. Put in these terms, it is 
tempting to prioritise the interest of innovative producers over those of consumers, 
and to move away from the originating concerns underlying the Directive.? 
However, even if the protection of innovation leading to industrial success and 
wealth generation for all is a desirable millenial goal, it should not be substituted 
for the original purpose of the Directive. In this light, we wish to express some 
reservations about Hodges's argument. 

First, consider Hodges's position on insurance. Whilst it is true to say that 
insurance can provide a pooling method to offset liability, the fact that insurance 
may be unavailable or prohibitively expensive for innovative products, where risks 
are by definition unknown for a considerable period of time after entry onto the 
market, is not a reason to interpret the development risks defence one way or 
another. It is, if anything, a factor which the producer must bear in mind when 
deciding whether to launch a product and, if so, what information should be 


30 G. Howells, Comparative Product Liability (Aldershot: Dartmouth, 1993). 


* Nottingham Law School, Nottingham Trent University and Co-Agent for the European Commission in 

the Infringement Proceedings Case C 300/95. 

** Law Department, University of Sheffield. 

1 [1997] All ER (BC) 481. 

2 Directive 85/374/EBC (hereinafter ‘the Directive’). 

3 Asset out in the Recitals to the Directive. They include avoidance of distortion of competition and the 
fettering of free movement of goods but are primarily the protection of consumers and the fair 
apportionment of risk by imposition of liability without fault. 
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provided with it. To the question whether a defect is discoverable it is entirely 
irrelevant. The Advocate General‘ refers to the producer having to bear the 
foreseeable risks against which he can protect himself either by increased research 
or by liability insurance. This is clearly irrelevant to the question of liability for 
unforeseeable risks. Further, it is arguable that under the regime of the Directive 
foreseeable risks are such that either the product should not be on the market at all 
or it is not defective. It is only in respect of unforeseeable risks that insurance has a 
part to play (over and above that which relates to negligence). In a more rational 
system the producer might bear the burden of compensating those injured by a 
product whose benefits exceeded its risks, ie where the plaintiff was an 
unforeseeable victim of a foreseeable risk of a non-defective product. We shall, 
however, content ourselves with considering the existing regime established by the 
Directive under which the question of defectiveness also determines liability. 

Next, Hodges places excessive importance on the proposition that *... a producer 
bears the financial risk for compensating injury caused by his defective product in 
nearly all cases'.5 Whilst true on its face, the weight of the precursor burden on the 
consumer to prove the existence of a defect is not dealt with by Hodges in any 
proper manner. For proving that the product is not as safe as persons generally are 
entitled to expect$ imports either the controversial consumer expectation test or a 
conventional risk/benefit analysis both of which have characteristics similar to 
those of negligence. Here again the rigorous application of a consumer expectation 
test would clarify the difficulties of interpretation. If a defect was in fact 
undiscoverable, a consumer would not expect the producer to have discovered it 
and there would thus be no defect. The difficulty may in fact be (as we have argued 
elsewhere)’ that a judge may tend to interpret this test to be whether a consumer 
would consider the producer has behaved reasonably whereas a jury (which would 
decide the question in the United States) would be likely to test whether the 
product had the expected level of safety. Indeed Lord Griffiths has suggested that 
English judges, in interpreting the meaning of ‘defect’ in the Directive, ‘... would 
as an educated response to the facts of a particular case undertake a balancing 
exercise of an analogous kind’ to a cost/benefit approach. 

Thus before the availability of the defence comes to be judged, the plaintiff must 
satisfy a burden very similar, in effect, to that of proving negligence. As the fair 
apportionment of risk is to be the criterion for the availability of defences,’ it is 
strongly arguable that placing the burden of proving defectiveness on the plaintiff 
is in satisfaction of a balancing exercise under which the exigencies of meeting a 
strict interpretation of the defence should fall upon the producer. In any event, to 
characterise the burden on the consumer as '... to bear the risk of what can 
generally be described as unknown risks''? does violence to the language of both 
the Directive and the Act where the question is what is undiscoverable (rather than 
what is unknown). 

It is true that hindsight is a powerful simplifier. The question, however, is 
whether the defect was discoverable at a certain point of time by virtue of the then 





4 In peragraph 22 of his Opinion. 

5 Hodges at 563. 

6 Section 3(1) of the Act; cf Article 6(1): *... which a person is entitled to expect.’ 

7 Q. Howells and M. Mildred ‘European Product Liability — More Protective than the Third 
Restatement of the Law of Torts: Product Liability?’ Tennessee Law Review (forthcoming). 

8 Lord Griffiths, P. deVal and R. Dormer, ‘Developments in English Product Liability Law: a 
Comparison with the American System’ (1988) 62 Tulane LR 353, 381. 

9 Recital 7. 

10 Hodges at 563 (emphasis added). 


© The Modern Law Review Limited 1998 571 


The Modern Law Review [Vol. 61 


state of scientific and technical knowledge. The difficulty (unresolved by the Court 
of Justice) is the meaning of ‘state’. The choice may be between requiring the 
knowledge leading to the defect to be available as a whole or to be available in its 
component parts with the logical or empirical connection remaining to be made. It 
was no part of the Commission’s case before the Court that the producer should be 
fixed with ‘knowledge’ contained in unpublished material. It is submitted that, 
given the imposition on the consumer of the burden of proving the existence of the 
defect as a condition precedent to the invocation of the defence, the purpose of the 
Directive is best achieved by allowing the existence of the component parts (which 
could be assembled into knowledge of the defect) to defeat the defence. The 
introduction of the qualification of accessibility is both gratuitous and illogical: if 
the knowledge (albeit inaccessible to the producer) existed ie had been discovered, 
how could the means to enable it to be discoverable not have been available? 

The existence of powerful computerised databases will allow the producer to 
satisfy itself of the nature of published knowledge in the various fields of 
knowledge before putting a product into the production stage and again before 
putting it into circulation. Since they will be available without regard to the 
industrial sector within which the producer works there is no reason to confine 
discoverability by accessibility to a particular sector. There is no doubt that this 
will be a burden on producers but the very title of the Consumer Protection Act 
1987 shows that the interests of the producer (which Hodges sets out to defend) are 
by no means paramount. The producer is, of course, undertaking innovation for 
competitive and economic advantage just as much as, if not more than, for 
philanthropic purposes. 

The example given of the medicinal product is hardly useful. The mere fact of 
obtaining a product licence will be powerful evidence that the product is as safe as 
persons generally are entitled to expect. If the authority requires that the product 
information omits reference to the minority opinion, the producer will have a 
defence under section 4(1)(a).!! If the authority leaves the decision to the 
the latter only suffers where: (a) the consumer establishes the defect; (b) the defect 
is the result of the existing minority view being vindicated; and (c) the injury is 
caused by the defect rather than by a characteristic of the product which does not 
depend on that vindication. Why should the producer not be obliged to take a view 
on the likelihood of all these elements being proved against it? 

The answer impliedly given by Hodges is that it is unfair or impracticable to 
impose such a standard on small or medium size companies who are often 
innovators. There is, however, nothing in the Directive to suggest — and nor did the 
Court of Justice find — that the Directive applied with different effect to enterprises 
of different sizes. This in itself may be evidence that the test of discoverability made 
explicit in the Directive should be objectified as far as possible and the defence itself 
given as narrow a meaning as is consistent with the requirement that the producer be 
fixed only with knowledge which is accessible to it.!? The imposition of the 
requirement of accessibility (perplexing as it is) appears from the context to go to the 
question of publication rather than the resources of the actual producer. As the ECJ 
itself said: '... art 7(e) is not specifically directed at the practices and id 
standards in use in the industrial sector in which the producer is operating ...’.!3 


11 This section provides a defence where the producer can show that the defect was attributable to 
ee eae taped x. or andat any endetment or witi any Commmtalry 


obligation. 
12 ee ee ene LITT AREAS) 494-495. 
13 ibid para 26 
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One can only agree that further litigation is required since there appears to be no 
other means to clarify these uncertainties. As the Court said, Article 7(e) raises 
difficulties of interpretation and these difficulties were not resolved in the abstract 
context of Infringement Proceedings. The future appears confused: on the one hand 
the Commission produced an extraordinarily low key Report on the Directive!4 
suggesting for the most part that all was well, the Directive (and indeed the 
defence) have produced very little litigation and almost no authority and most 
Member States have incorporated the defence. On the other hand France!5 appears 
likely to omit the defence and thus follow Finland and Luxembourg and (in 
relation to certain sectors) Spain and there are advanced proposals to abolish the 
exemption from liability for primary agricultural products and game.!6 

The radical (and logical, if the preceding arguments are accepted) solution to 
redress the failure of the Directive to achieve the simplification which was a major 
part of its purpose would be to remove the development risk defence as well. 


Negligent False Imprisonment — Scope for 
Re-emergence? 


Ulele Burnham* 


In W v The Home Office,! concerning the prolonged detention of a Liberian 
asylum-seeker as a result of the carelessness of the Immigration Service, the Court 
of Appeal held that there was no duty of care in negligence on the part of the 
Immigration Service to avoid carelessly continued detention. 

The plaintiff in W was detained in the custody of the Home Office pending his 
examination under Schedule 2 of the Immigration Act 1971 (‘The Act’) with a 
view to admission to the United Kingdom. The decision as to whether he should be 
held in custody or granted *temporary admission' pursuant to Schedule 2 paragraph 
21 of the Act was dependent upon the authorities being satisfied that he was a 
genuine Liberian national Liberian nationality could be established by the 
successful completion of a ‘Liberian’ questionnaire provided by the Immigration 
Officer. The plaintiff was never in fact asked to complete the requisite 
questionnaire until 11 April 1994 but was denied temporary admission until that 
date on the basis of the Immigration Service's erroneous belief that the plaintiff 
had performed poorly on the questionnaire. This belief was in fact the result of the 
Immigration Service's careless placement of someone else's unsatisfactorily 
completed questionnaire on the plaintiff's file. It was the plaintiff's case that the 
carelessness of the Immigration Service was causative of his prolonged detention. 


I4 First Report on Council Directive On the Approximation of Laws, Regulations and Administrative 
Provisions of the Member States Concerning Liability for Defective Products, COM (95) 617 final, 13 
December 1995. 

15 The only Member State still to implement the Directive. 

16 COM (97) 478 final, | December 1997. 


* Cloisters, Chambers of Laura Cox QC. 
1 The Times, 14 March 1997. 
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Such detention, it was argued, was sufficient injury to found a cause of action in 
negligence for which damages would be recoverable. The plaintiff failed to 
establish a breach of duty on the part of the Immigration Service, but the Court 
took the view that prolongation of detention was legally recognised and 
compensable ‘damage’ for the purposes of the tort of negligence.” 

The Court held that where public bodies acted pursuant to their statutory powers, 
only deliberate abuse, rather than careless inadvertence, would give rise to a 
private remedy. Significantly, however, the Court concluded that detention, in and 
of itself, could constitute damage sufficient to complete the tort of negligence. The 
Court’s dicta — that detention is damage properly so called — represents a clear 
departure from the common (mis) conception that all claims in negligence must be 
founded on the existence of physical or psychiatric injury. Whilst the well docu- 
mented difficulty of establishing a duty of care on the part of public bodies may 
make this departure no more than symbolic, it does represent a much-needed 
judicial reiteration of the importance of the liberty of the subject and may provide 
new avenues of redress for those subject to arbitrary and careless incarceration. 

The decision brings with it a number of obvious as well as subtle and indirect 
implications for the practice of the law of tort as it relates to the detaining powers 
of such public bodies as the Immigration Service, the police, the CPS and the 
Prison Service. The primary effect of this decision will be that public bodies vested 
with the discretion to authorise incarceration will find themselves vulnerable to 
‘claims in negligence which no longer need to be attached to a claim for personal 
injury. The infringement of the liberty of the person can, without more, be a 
recoverable loss.? The Court of Appeal reached this conclusion after a review of a 
series of 19th and early 20th century authorities* on the appropriateness of awards 
of damages where the relevant plaintiffs were imprisoned as lunatics as a result of 
negligent certification by medical practitioners. Whilst the Court of Appeal in W 
recognised the dearth of recent case law on the point, they found support for their 
view in the recent decisions of Elguzouli-Daf v Commissioner of Police? and Olutu 
v The Home Office and the Crown Prosecution Service,® in both of which it was 
assumed that negligently prolonged detention did constitute damage sufficient to 
complete tbe tort of negligence. 


2 Wv The Home Office, draft transcript of judgment, 19 February 1997, Artis Leave to appeal to 
the House of Lords was refused on 14 May 1998. An application to the European Court of Human 
Rights is currently being considered. 

ibid. 


Defreville v Dill (1927) 96 LIKB 1056, Everett v Griffiths [1920] 3 KB 163 (CA) and Thompson v 
Schmidt (1892) 56 JP 212 in perticular. 

[1995] QB 335 (CA). 

Unreported, Transcript 29 November 1996 CA. This was a case in which the plaintiff, who was beld on 
remand for 81 days in excess of the time limit of 112 days between committal and arraignment, sued 
the Home Office and the CPS in false imprisonment and breach of statutory duty respectively. The 
Court of Appeal found that the Magistrates’ Court warrant authorising ber detention in custody of the 
prison governor was a valid order of the Court despite the expiry of the time limit provided for by the 
Prosecution of Offences (Custody Time Limits) Regulations 1987. She had only a right to bail 
following the lapse of the prescribed time period and, in the absence of an order granting such bail by 
the Crown Court, the Governor had no authority to order ber release With regard to the CPS, the Court 
beld that whilst the CPS had a duty to seek an extension of the time limit if they regarded prolonged 
detention to be necessary, breach of that duty would lead to assured success upon an application for 
bail. In allowing the CPS’ appeal to strike out the claim the Court held that none of the relevant 
statutory provisions implied that Parliament had intended to confer a private law right of action for 
damages in such circumstances. The passage relevant to the instant case stated as follows: ‘It may be 
that there are parties other than the Home Office and the CPS from whom the Plaintiff may be entitled 
to redress. If not, and unless she is the author of her own misfortune, it would seem to me highly unjust 
if she were denied any compensation for what would, on this hypothesis, be an undoubted injury.’ 
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Despite this bold move, the difficulty of establishing a duty of care on the part of 
a public body or official exercising a discretion conferred by statute will continue 
to circumscribe a victim’s ability to recover damages. Following the principles best 
reflected in Hill v The Chief Constable of West Yorkshire,’ W (Minors) v Bedford- 
shire CC? and Stovin v Wise,? the Court of Appeal found that a private law duty 
would be inconsistent with the statutory discretion in the immigration officer to 
detain under the Act. Relying, in the main, on the judgments of Lord Browne- 
Wilkinson in W (Minors) and Lord Hoffmann in Stovin v Wise, the Court found 
that the imposition of a duty of care might lead to a less efficient and more 
defensive execution of public duties for fear of private law suit; the dereliction of a 
general sense of public duty by the police and the CPS or similar public servants; 
and a flood of claims which would detract public servants from duties which the 
public relies upon them to perform.!? Further, the Court regarded the careless 
misplacement of the plaintiff's questionnaire as a form of maladministration for 
which there was no private law recompense; only the deliberate abuse of the 
Immigration Service's powers to gather information about applicants for asylum 
would attract a private remedy. 

The decision in W, though allowing a victim of negligent incarceration by a 
public authority to cross the initial hurdle of establishing her/his detention as prima 
facie damage, reinforces the restriction of a remedy in negligence to an extremely 
narrow set of circumstances. Recovery will thus be permitted where the exercise 
(or lack of exercise) of power amounts to irrationality and there are exceptional 
grounds for holding that the statute requires compensation for the improper 
exercise of discretion.!! The Court in W applied the judgment of Lord Browne- 
Wilkinson in W (Minors) v Bedfordshire CC and reiterated that the mere careless 
performance of an authorised act is not sufficient to establish a duty!2. They held 
that deliberate and unreasonable dereliction will suffice but carelessness will not 
found an action in negligence unless the cause of action would arise indepen- 
dently!? of the exercise of statutory power. The Court further pointed out that the 
Immigration Officer in W could not be taken to have ‘assumed responsibility’ for 
the plaintiff — ie behaved in such a way as to create the sort of relationship with 
him, outside of the exercise of his statutory powers, from which a common law 
duty of care would naturally result. 

In a material sense, therefore, as far as the tort of negligence is concerned, this 
decision will probably not do much to diminish the growing use of detention as a 
means of regulating applications for asylum. The most adverse consequences of the 
absence of an easily accessible remedy for negligent detention are, unsurprisingly, 
borne by those for whom other functional safeguards are few: no legal aid is 
available for bail applications on behalf of asylum seekers; detention decisions are 
not subject to judicial scrutiny by a competent tribunal!*; asylum seekers do not 
benefit from a legally prescribed presumption in favour of liberty!5; and habeas 


7 [1989] 1 AC 53. 

8 [1995] 2 AC 633. 

9 [1996] AC 923. 

10 p 13 of draft judgment, 19 February 1997. 

11 Lord Hoffmann in Stovin v Wise [1996] AC 923 at 953. 

12 Lord Browne-Wilkinson in W (Minors) v Bedfordshire CC [1995] 2 AC 633, at 734—735. 

13 For example through the assumption of responsibility by the relevant body as in Barrett v Ministry of 
Defence [1995] 3 WLR 968. 

14 See Cell Culture: the Detention and Imprisonment of Asylum-Seckers in the United Kingdom 

$ Pa a STOO UAE e 1997) 39. 

15 ibid 1-9. 
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corpus procedures are largely ineffective since they do not permit a court to 
examine the merits of an Immigration Officer's decision to detain.'6 The recent 
riots at Rochester Prison by detained asylum seekers were perhaps an indication of 
both the increase in the numbers of individuals incarcerated as a result of draconian 
use of detention powers and the indignation felt by those detained. 

According to research published by Amnesty International UK, the number of 
asylum-seekers detained at any one time now stands at approximately 850. The 
Home Office's declared policy has been to detain asylum-seekers only as a ‘last 
resort' in the final stages of the asylum procedure as a means of effecting the 
removal of unsuccessful applicants. Yet most of these detentions, it is reported, 
take place prior to any decision on the merits of the asylum application and a 
substantial majority of those detained are incarcerated continuously from the very 
initial stages of the asylum process. Amnesty research has also revealed that the 
prevalence of arbitrary detention of asylum seekers for more than a ‘minimal 
period' recommended by international convention has not achieved the Home 
Office's declared objective of quickly removing undeserving applicants.!7 In 
essence therefore, the de facto policy is not necessary for the efficient performance 
of a public service and brings with it extremely deleterious consequences for those 
who have probably already been subject to inhuman and degrading treatment in the 
countries from which they seek refuge. 

But given the reluctance of the Courts to find public bodies liable in private law 
for the kind of negligent detention endured by the plaintiff in W, what alternative 
and effective remedies are there for the infringement of the basic right to liberty of 
the subject in domestic law? Indirectly, the decision in W may provide the 
possibility of another remedy for negligent detention by allowing us to reflect upon 
the demise of the tort of negligent false imprisonment, a species of the tort of 
trespass to the person. If liberty is indeed an important constitutional right, which 
should be protected by the law of trespass, its loss should be recoverable whether 
resultant from negligence or deliberate misfeasance. Why can damages not be 
recovered in false imprisonment for an infraction committed negligently? 

The generally accepted answer to questions about the existence or not of 
negligent trespass to the person is thought to have been provided by various dicta 
in the landmark cases of Fowler v Lanning'® and Letang v Cooper!? in the 1960s. 
Letang and Fowler have historically been regarded as authority for the proposition 
that the true distinction between the torts of trespass and negligence is that an 
action in trespass could only be sustained where harm was intentionally inflicted. 
In a robust reconfiguration of the law of trespass, largely unsupported by previous 
authority, Denning LJ confined negligent trespass to desuetude. Diplock LJ upheld 
the existence of negligent trespass to the person but contended, again contrary to 
established principle,” that negligent trespass, like negligence, would be action- 
able only on proof of damage. The legacy of Letang has been the elimination of 
any protection offered to victims of false imprisonment negligently inflicted. The 
importance of the dicta of Denning and Diplock LJJ should not be underestimated. 
Those dicta have, in fact, brought English law to the unsatisfactory position where 
claimants, like the plaintiff in W, have a solitary means of redress via the law of 


20 That is, the principle that trespass should be treated as an infringement of a constitutional right to 
person. 
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negligence which is rendered largely ineffective by the near impossibility of 
establishing a private law duty on the part of public bodies. 

The issues debated in W, although not argued in terms of the law of trespass, 
must lead us to reconsider the correctness of the dicta in Letang which appear to 
have produced a lacuna in the protection of the right to liberty. The most 
favourable reading of the dicta in Letang for persons in the position of the plaintiff 
in W is that the tort of negligent false imprisonment, though still subsisting, does 
not differ in any material respect from the tort of negligence. What was previously 
a free-standing tort which was actionable per se requires to be established in 
exactly the same way as does the tort of negligence — ie on proof of actual damage 
resultant from a failure to exercise reasonable care. The tort of negligent false 
imprisonment, on the basis of Letang, subsists as a trespass in name only. The 
removal of protection for those vulnerable to negligent detention is nowhere more 
obvious than in the case of the plaintiff in W who was required, and failed, to 
establish duty and damage in order to be compensated for unjustified incarceration. 

Reflection upon how this unsatisfactory position was arrived at indicates that 
Letang was decided, not on the basis of the existence or not of negligent false 
imprisonment, but on the issue of limitation. In Letang, the plaintiff was injured 
when the defendant negligently drove his car over her legs while she was 
sunbathing. She brought an action in both negligence and trespass but her claim in 
negligence was found to have been statute-barred, the writ being issued more than 
three years after the accrual of the cause of action. The Court therefore was 
required to determine whether the action could properly be brought in trespass and 
if so, whether the claim would still be statute-barred. A close reading of the 
judgment reveals that the case was actually decided on the issue of the correct 
application of s 2(1) of the Law Reform (Limitation of Actions) Act 1954. Since 
the Court found that the statute should be interpreted as applying a three year 
limitation period to trespass as well as negligence,?! resolution of the question of 
whether a trespass could be committed negligently was by no means central. 

Their Lordships chose, however, to express their view on whether the claim 
could be laid in trespass. Diplock LJ posited that the tort of negligent trespass 
(encompassing the tort of negligent false imprisonment) was to be regarded as 
persisting only on proof of damage. In other words, where someone was falsely 
imprisoned as a result of a negligent act, a claim in false imprisonment could only 
subsist where ‘damage’ resulted. The effect of this dictum was to render negligent 
trespass indistinguishable from negligence both in terms of the damage 
requirement and the establishment of a duty of care. Diplock LJ stated: 


The difference stressed by Elwes J that actual damage caused by failure to exercise 
reasonable care forms an essential element in the cause of action for negligence, but does not 
in the cause of action in trespass to the person, is ... more apparent than real when the 
trespass is unintentional; for, since the duty of care, whether in negligence or in 
unintentional trespass to the person, is to take reasonable care to avoid causing actual 
damage to one's neighbour, there is no breach of the duty unless actual damage is caused. 
Actual damage is thus a necessary ingredient in unintentional as distinct from intentional 
trespass to the person? 

We will perhaps do well to remember that this statement was made obiter and that 

there are a number of justifiable reasons for encouraging the courts to depart from 

what was, in fact, merely a powerful non-binding restatement of the law of 


21 Notably, this part of the decision was overturned in Stubbings v Webb [1993] 2 WLR 120. 
22 [1965] 1 QB 232, at 244-245. 
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trespass. The coup de grace, which the Court attempted to deliver in Letang, was 
contrary to the established case law before it and had almost no precedential basis 
in English law.2 A line of authority beginning with the case of Leame v Bray4 
decided that as long as an injury was directly?5 inflicted, an action in trespass could 
be maintained whether the act was intentional or negligent. The dicta in Letang, 
which attempted to jettison negligent trespass, are inconsistent with the primary 
function of the law of trespass: the vindication of constitutional rights. Historically, 
the law of trespass provided a constitutional entitlement to freedom from arbitrary 
detention which it regarded as fundamental and thereby actionable per se. The 
protection of basic rights afforded by a trespassory remedy is particularly 
important for those who find themselves vulnerable to negligent detention, as 
opposed to negligent assault and battery, primarily because of the paramount 
importance of the liberty of the subject: 


A battery or trespass to land or goods, which is negligently committed and does not cause 
any injury or damage, occasions no particular disquiet: there is no great affront to dignity or 
the right ... But a negligent false imprisonment, even one that causes no injury, can be 
prolonged, and if prolonged, can cause distressing hardship, apart from being an 
infringement of the person's liberty and an affront to his dignity ... If there is no action 
for negligent false imprisonment, then the law in effect provides that there is no obligation to 
take care to avoid imprisoning others so long as no actual harm is inflicted. Yet the infliction 
of harm in such cases is usually a purely incidental factor since the seriousness of 
imprisonment does not depend upon harm arising during the confinement; it arises from the 
confinement itself? 


If we accept that an infringement to liberty is a grave one, it appears illogical that 
the scope of recompense was substantially narrowed by statements in Letang 
which did not form part of the basis for the substantive decision m that case. Whilst 
W offers a way out via the tort of negligence, the pattern which can be observed by 
reviewing the cases in which public bodies have been sued in negligence should 
make us far less than optimistic about recovery under that head. Where the courts 
display a clear reluctance to find public bodies liable in negligence, and the careful 
exercise of statutory powers is thereby less than an onerous obligation, it seems 
entirely appropriate, both in terms of coherent jurisprudence and wider concerns 
about rights and duties, that the law of trespass be revisited. 

The task of convincing courts that the tort of negligent imprisonment should be 
used to outflank the policy reasons for denying a duty in this category of cases will 
not be an easy one. However, if the courts are reminded of the existence of a cause 
of action in negligent false imprisonment pre-Letang, and the lacuna in the 


23 See AJ Harding and Tan Keng Feng, ‘Negligent False Imprisonment — a Problem in the Law of 
Trespass’ (1980) 22 Mal LR 29, 33. 

24 (1803) 3 East 693; 102 ER 724. 

25 The requirement for directness dates beck to the circumstances in which the tort of trespass was 
created. Trespass emerged in the 13th Century when most physical contact between individuals was 
direct and could often lead to, or be a result of, armed force threatening the peace of the realm. 
Trespass had it origins in direct forcible deeds done by the tortfeasor. Over the centuries, as human 


mind of the tortfeasor — ie whether the injury was inflicted wilfully or negligently — rather than the 
directness or immediacy of its perpetration. The distinction between trespass and ‘an action on the 
case’ became blurred by assertions that trespass was a remedy for direct-wilful harm whereas ‘case’ 
was actionable on proof of consequential and negligent harm. Nonetheless, until the time of Letang, 
there was no conclusive authority in English law for the proposition that the tort of trespass could not 
be committed negligently. For more on this see M.A. Milner ‘The Retreat of Trespass’ (1965) 18 
Current Legal Problems 20, and Francis Trindade and Peter Cane, The Law of Torts in Australia, 
(Melbourne: Oxford University Press, 1993) 312-325. 
26 n23 above, 30 (emphasis Added). 
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protection against trespass to the person resulting from its demise, they may be 
inclined to reflect upon previous decisions not to impose a general duty on public 
authorities to prevent negligently prolonged detention. Indeed, if the courts choose 
to recognise the tort of negligent false imprisonment, cases such as Elguzouli-Daf, 
Olotu and W would be decided differently and the offending period of careless 
detention would be actionable per se. Í 

The tests laid down in X v Bedfordshire and the other leading authorities 
mentioned above do not deal with careless imprisonment and therefore fail to mark 
it as a violation of a fundamental right which should undoubtedly be the subject of 
recompense in private law. The law of trespass, pre-Letang, treated 
interventions with precisely the seriousness they deserved. It should be no answer 
that the statute from which the power to detain derives has not contemplated a 
private remedy in the event of carelessness on the part of those empowered. The 
principles upon which the right to liberty is based must be regarded as being 
entrenched (as far as is possible) in the constitution of the United Kingdom and are 
clearly accorded considerable importance in both the Universal Declaration of 
Human Rights and the European Convention on Human Rights. Whereas the 
finding in W that ‘incarceration is itself legally recognisable damage for the 
purposes of a cause of action in negligence’ is a welcome one, freedom from 
arbitrary detention is best protected, and should perhaps be sought, via the re- 
emergence of the tort of negligent false imprisonment. 
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An influential view among restitution scholars is that their theoretical elaboration 
of the area is not designed ‘to lead or change the law but only to provide a text to 
structure the analysis of all the circumstances in which the cases incoherently 
require that restitution should happen.'! Generally, the endeavour has involved 
looking ‘downwards to the cases’? to identify the meaning and analytical 
interrelationship of particular legal concepts without any explicit reference to 
broader cultural understandings. In contrast, in his comparative study of unjust 
enrichment, Hanoch Dagan argues that legal doctrines are best understood as a 
reflection of the values of the community from which they spring. In the context of 
three different legal environments, he examines how, in the law of restitution for 
wrongs, ‘core social values’ are reflected ‘in the technicalities of the law’. In his 
view, the study indicates how comparative law can serve as a corrective to both 
overly ‘narrow doctrinal discussion of a specific legal system’ and excessively 
‘abstract normative argument ' (p7). 

In addition to providing valuable comparative accounts of the law of restitution 
for wrongs and some important theoretical insights, this work offers a rare 
empirical study of the relationship of law and public values. However, in trying to 
transcend the formalism of doctrinal studies, Dagan is guilty of a form of 
reductionism of his own. In his attempt to elucidate a cansal relationship true of all 
cultures, he tends to assume a direct link between legal doctrine and the values of 
the broader community. As a result, he rather overlooks the role the legal 
community plays in determining in what manner and to what extent the law 
responds to social pressures. This is most apparent when Dagan's theory is tested 
against the practices of the English common law. 


Dagan's ‘translation scheme’ 


According to Dagan, the law in this area cannot be explained through ‘the 
conceptual analysis of the principle against unjust enrichment’ (p 2). In his view, 
unjust enrichment is a formal concept; while it may assist us in classifying a 
particular set of norms, we cannot deduce those norms from it. That no one will be 
allowed to retain an enrichment that the norms of a legal system designate as unjust 





*Gonville and Caius College, Cambridge. 
1 Birks, ‘Restitution and Freedom of Contract’ (1983) 14 CLP, 159. 
2 Peter Birks, Introduction to the Law of Restitution (Revised edn, Oxford: Clarendon Press, 1989) 23. 
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is an analytical truth but not, in itself, very helpful. Ultimately, the content of the 
law of restitution found in any legal system depends on the establishment of a set 
of entitlements that both dictates what is unjust and provides a ‘baseline’ against 
which the presence of enrichment can be measured. 

In Dagan’s view, any legal order’s norms of restitution are part of a ‘distributive 
scheme’ that reflects some underlying vision of justice by promoting particular 
values above others. For example, a legal system may favour a set of entitlements 
that promotes individual citizens’ negative liberty (ie rights to exclude others), 
rather than facilitating the sharing of resources through rights of access. 
Consequently, argues Dagan, in order for us to explain the existing law of 
restitution and to predict future developments, we must appreciate the underlying 
value system upon which a legal community draws when it interprets, applies and 
develops the law in this area (p 3). 

To illuminate the relationship of legal doctrine and social values, 
develops a ‘translation scheme’ that equates different measures of relief with the 
promotion of particular ‘social goods’ (pp 12-19). For example, where a defendant 
has profited from the wrongful exploitation of the plaintiff's resources, the 
limitation of relief to the harm suffered by the plaintiff vindicates the defendant’s 
claim to make use of the plaintiff's assets and so reflects a ‘sharing’ rationale. In 
contrast, relief may be based on the fair market value of the use made of the asset 
in question, whether or not the plaintiff was willing to rent the asset. In Dagan’s 
view, this construction of a ‘mutually benefiting transaction the parties never 
made’ demonstrates a desire to safeguard the plaintiff's well-being. Finally, the 
plaintiff may be permitted to claim all or part of the profits generated by the 
defendant's use of the plaintiff's property, reflecting a concern to ensure the 
plaintiff's ‘control’ of the asset in question. 

These rationales are in turn related to a community’s ‘social ethos’ that reflects a 
vision of what human nature is and/or should be (pp23—31). At one end of the 
continuum there is a libertarian understanding, according to which individuals are 
fundamentally self-regarding and which emphasises the importance of owners 
having control of their property. At the other end of the continuum is a 
communitarian perspective that reflects an understanding of individuals as other- 
regarding and suggests a less exclusive conception of property. 

There is a plausibility about the claim that profit-based relief is the product of a 
self-regarding ethos, while the limitation of relief to the loss suffered by the 
plaintiff reflects a sharing, other-regarding attitude. In contrast, it is more difficult 
to understand why the measure of fair market value is said to be linked to a concern 
for the resource holder's well-being. Dagan argues that ‘the resource holder's well- 
being is restored only if she is compensated for the utility she would have captured 
had her consent been asked for' (p 17). Yet, unless the resource holder would have 
been both willing and able to rent the asset in question so that she can be said to 
have suffered loss, it is difficult to understand how her well-being has been 
affected merely by the defendant's use of that asset. The concept of well-being 
remains ill-defined and the study throws little light on the rationale of fair market 
value as a measure of relief. 

A real difficulty with this form of analysis rests in identifying the rationale 
behind particular measures of recovery. Dagan is sensitive to this when he 
comments that, apart from questions of distributive justice, '[o]ther considerations 
institutional, procedural, and evidentiary may well be at work’ (pp 15-16). 
However, he rather glosses over the point in the subsequent analysis. For example, 
he suggests that a remedy that requires a defendant to account for all proceeds, 
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rather than merely for net profits, does not reflect a concern with the rationale of 
‘control’, but rather ‘embodies society’s condemnation of offensive behaviour’ 
(p 19). Yet, the higher measure of relief might equally be justified as promoting the 
owner’s control by providing an optimal level of deterrence. Similarly, fair market 
value might be favoured, not so much because it reflects a commitment to a 
particular social ethos, but rather because it is more readily quantified than the 
alternative measures of loss and profit, and so provides an easier standard to apply. 


Property and self: the relevance of the resource in issue 


In Dagan’s view, the identification of a society’s social ethos is a necessary but not 
sufficient foundation for understanding its legal doctrines. He argues that it is also 
essential to consider the social significance of the particular resource in issue. 
Drawing on scholarship on the importance of material possessions to self-identity,? 
he stresses that property is not understood in the monolithic way often assumed. 
Instead, he argues, the degree of protection afforded to different resources tends to 
increase according to the extent to which a society regards them as constitutive of 
the holder's identity (p 44). Thus, Dagan claims, for the purposes of the field of 
restitution examined in his study, where the resource in issue is thought of as being 
integral to the owner's sense of self, sanctions for interference with that resource 
are likely to emphasise the owner's control by allowing him or her to claim profits. 
On the other hand, he argues, resources that are prized primarily for their exchange 
value are likely to be protected by relief based on fair market value or actual loss 
suffered (p 49). 

It is true that the law protects different forms of property in varying ways.* 
However, a difficulty with Dagan's explanation of these differences is the fact that 
it is not possible to point to a si pk correlation between types of resource and 
their relationship with self identity.’ Moreover, a particular object of property will 
have a different value depending on the type of proprietary relationship in 
question. For landlords, real estate may be significant primarily for its exchange 
value and the revenue it brings, while for residential owners it will probably have a 
different significance. In addition, Dagan’s notion of ‘resources’ is somewhat 
indeterminate; while he generally refers to different objects of property rights — 
such as land or chattels — as distinct resources, he treats contractual relationships as 
a single type of resource. Is it the legal relationship or its subject matter that 

ts the resource? 

While we might accept that within broad legal categories, such as contracts or 
leases, there are particular social relationships that should be regulated quite 
differently, the question remains: ‘by whom?’ The English common law tends to 
work with very wide legal categories, within which it is relatively slow to make 
distinctions. Thus, judge-made norms tend to deal with all types of tenancies in 
much the same way; similarly different forms of contracts are treated in the same 


3 The principal works draws that Dagan draws upon arc: Helga Dittmer, The Social Psychology of 
: Harvester 


the option of returning the chattel or paying damages. 
5 Neil Duxbury, ‘Law, Markets and Valuation’ (1995) 61 Brooklyn Law Review 657, 688. 
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manner, with little regard for the nature of the relationship between the parties. 
Parliament, in contrast, readily institutes more particularistic regulatory regimes; 
hence we have special norms for residential tenancies and employment relation- 
ships.” This suggests that, at least where the common law is concerned, whether a 
particular relationship will be afforded special treatment depends, to a large 
degree, upon perceptions regarding the institutional competence of the courts as 
lawmakers. 


The case studies 


Dagan tests his analysis in a series of case studies. The first study argues that a 
distinctive individualistic ethic predominates American culture and that, as a 

, its law can be expected to promote owners' exclusive control of 
resources (pp 51—55). He argues that this is generally reflected in the remedies 
provided where one party profits from exploiting a resource owned by another. For 
land and chattels, plaintiffs are given the option of recovering profits; similarly, 
profits are available where a plaintiff's reputation is defamed. On the other hand, 
for resources that are, according to Dagan, typically less central to our sense of 
self, such as copyright and trademarks, the courts tend to allow plaintiffs to recover 
profits only in situations where the defendant's conduct has been reprehensible 
(p 107). However, explanations other than those offered by Dagan are available. 
For instance, while it generally takes a conscious act to reap profits from the land 
or chattels of another, it is easier to infringe a copyright or trademark unknowingly 
or in the belief that one is within one's rights. It is therefore not surprising that 
conscious wrongdoing is a prerequisite for liability to account for the fruits of 
breaches of these rights. 

Dagan's picture of American law is suspect for at least two further reasons. First, 
while he suggests that the self-regarding social ethos of American society 
generates a relatively libertarian conception of property, it is difficult to 
demonstrate this across the law as a whole. Thus, in the regulation of land use, 
the American judiciary has generally been less inclined than its English counterpart 
to promote the control of owners to the exclusion of others.5 Secondly, in the 
treatment of property rights, there are often considerable variations amongst state 
courts.? These might be symptomatic of a great diversity of values amongst state 
populations. However, it is more likely that they are due to differences in judicial 
attitudes on questions such as deference to state and federal legislatures, in terms 


PENSIONE MG KddMuEM MN MES LM ue 
6 Take, for instance, the contract of employment; perhaps most of us would define ourselves more in 
terms of our job then our bome. This does not necessarily lead the courts to offer greater protection in 
respect of these relationships; witness that Addis v Gramaphone Lsd [1909] AC 488, the decision that 
denied damages for distress in contract, arose in the employment context. 
John Baker, An Introduction to English Legal History 3rd ed , London: Butterworths, 1990) 405. 
This can be seen in the willingness of American courts to limit a plaintiff to damages in lieu of an 
injunction for nuisance: see, for example, Boomer v Atlantic Cement Co 257 NE 2d 870 (NY, 1970); 
cf Shelfer v City of London Electric Lighting Co [1895] 1 Ch 287. It is also reflected in the application 
of an ordinary duty of care to trespassers as opposed to a less onerous one of ‘common humanity’: 
see, for example, Rowland v Christian 443 P 2d 561 (Cal, 1968) and the Restatement of Torts 2d (St 
Paul: American Law Institute Publishers, 1979) § 336; cf Herrington v British Railways Board [1972] 
AC 887. Another example is provided by the recognition of a concept of malicious use of rights: sec, 
COUP Flaherty v Moran 45 NW 381 (Mich, 1890); cf Mayor of Bradford v Pickles [1895] AC 
587. 
9 Sec, for example, the criticism of the Californian and New Jersey courts for their singular willingness 
to allow states considerable leeway in the regulation of property: Dennis Coyle, Property Rights and 
the Constitution (Albany: State University of New York Press, 1993) 153. 
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both of the reforn of the common law and the determination of the 
constitutionality of legislation. 

Dagan's second case study focuses on the Talmudic civil law. The Talmudic 
tradition's commitment to providing for the needs of others is reflected in its 
jurisprudence on trespassers' occupation of premises that owners had no intention 
of renting. The prevalent view is that, where the owner has not suffered loss, the 
trespasser in not liable in restitution. Dagan relates this to a principle found more 
generally in Talmudic civil law that condemns the unethical enforcement of one's 
rights and which reflects *the qualification of the institution of private property as a 
domain of full self-control' (p 127). While Dagan limits his discussion to the 
manner in which the Talmudic civil law draws on its own ethical tradition, it would 
be interesting to consider how interpretations of this law reflect changes in popular 
morality. Do jurists of the Talmudic civil law assert the autonomy of their tradition 
from secular ethics? Are they so different from those who argue for or assume the 
autonomy of the common law from fundamental moral controversies? 

Finally, Dagan examines how disputes in international law over the liability to 
compensate foreign nationals for the expropriation of their assets reflect different 
conceptions of property. On the one hand the developed world, wedded to classic 
liberal understandings of property as exclusive and inviolable, has generally 
favoured the ‘Hull formula’ which requires full compensation (p 135). This view 
has been challenged by a call from the developing world for a less demanding 
obligation of restitution recognising, first, a right of development that would allow 
for some redistribution of wealth in order to provide developing countries with the 
resources necessary for them to realise economic independence; and, secondly, that 
quantification of relief should take account of past injustices. Proponents of these 
new norms argue that they reflect understandings of property that correspond more 
closely, not only to pre-colonial conceptions of property rights, but also to the 
realities of the modern regulatory state and communist notions of property (p 144). 
Ultimately the international legal community appears to be settling for an 
intermediate position of ‘appropriate’ compensation. Prima facie it is assumed that 
full compensation is appropriate but concessions are allowed in some circum- 
stances. It is unclear what implications this has for Dagan's thesis as a whole. 
While he speaks of an 'emerging consensus', this seems to reflect a compromise 
necessitated by a lack of common values. 


Dagan's thesis and the English common law 


The English common law has long posed particular obstacles to those who seek to 
discover universal laws of cause and effect governing the relationship of societies 
and their legal norms.!? For this reason, while Dagan limited his study of the 
common law to America, English legal culture offers an interesting test of his thesis. 

The English common law tradition is difficult to reconcile with Dagan's view 
that there is a direct relationship between legal doctrine and a community's vision 
of distributive justice. For one thing, while he suggests that for any society we can 
generally point to a ‘distinctive core’ of shared morality, could we really identify 


10 This is most famously illustrated by Weber’s study of law and economic development. Weber 
concluded that, England achieved capitalistic supremacy among the nations not because but rather in 
spite of its judicial system’: Max Weber, Economy and Society 2 vols Roth and Wittich eds (Berkeley, 
University of California Prees,1978) 814. See also Roger Cotterrell, The Sociology of Law: An 
Introduction (2nd ed, London: Butterworths, 1992) 154. 
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such a thing in contemporary English society? It is more likely that we would find 
disagreement on key issues. If there were a direct relationship between law and 
social values, we might expect the common law to resemble the battle to establish 
norms governing compensation for expropriation in international law: a clear 
struggle between supporters of different visions of social order. That such struggles 
are relatively muted is due less to the presence of a ‘distinctive core’ of popular 
morality than to the English legal community’s tendency to distance itself from 
political and moral controversy.!! Even relatively recently, English judges have 
denied that it is part of their role to adapt the law to reflect the changing social 
climate.!? This is an understandable reaction to the pressures that flow from 
operating in a society where there is not consensus on questions of morality and 
distributive justice. 

A particular strategy for maintaining the appearance of law’s autonomy from 
basic controversies of social ordering is represented by the notion of ‘private law 
libertarianism’. This is the view that the state should deal with concerns for welfare 
and equality through taxation and the social security system, while the private law 

should provide for citizens’ ‘negative liberty’ by upholding a system of corrective 
justice that enforces private property and freedom of contract. Dagan rejects this 
doctrine, arguing that if the private law reflected a system of distribution that 
differed from the prevailing vision of social justice promoted in state tax and 
welfare programmes, we would be unlikely to accept it as just. In addition, he 
objects to the division of labour contemplated by private law libertarians on the 
basis that the private law serves an educative role and, as a consequence, is liable 
to influence our interpretation of the legitimacy of state-directed redistribution 
(pp 36-40). While Dagan’s arguments on this question have much merit, they are 
normative and so of little assistance in establishing his claim that, as an empirical 
matter, law and social values are directly related. In fact, in both American and 
English law, the judiciary has been inclined to fall back on the axioms of private 
property and freedom of contract in the belief that it insulates them from 
controversial questions of distributive justice. ? 

A second way in which the common law tradition has maintained some distance 
from moral controversy is through its reverence of continuity. To a certain extent 
this continuity is real — maintained by a relatively rigid doctrine of stare decisis. 
However, often law's permanence is more illusory. While the common law is 
indisputably dynamic, *it is almost a function of law to hide change.'!* Reform 
may be obscured through the use of fictions, metaphor, obfusactory evidential 
devices and abstruse rhetoric. These techniques are used to suppress conflict 
between competing ideals and to hide the reality that old values are being 
jettisoned for new.15 As a result, the rationality of the common law is often largely 


11 Patrick Atiyah and Robert Summers, Form and Substance in Anglo-American Law (Oxford: 
Clarendon Press, 1987) 229-231; Richard Posner, Law and Legal Theory in the UK and USA (Oxford: 
Clarendon, 1996) 21-30. 

12 See for instance, Lord Simonds in Chapman v Chapman [1954] AC 429, 444. On the ora of 
‘substantive formalism’, see Robert Stevens, Law and Politics: The House of Lords as a Judicial Body 
1900-1976 (London: Weidenfeld and Nicolson, 1979). 

13 See, for example, Nedelsky, Private Property and the Limits of Constitutionalinn: The Madisonian 
Framework and its Legacy (Chicago: University of Chicago Press, 1990) 224; Atiyah, The Rise and 
Fall of Freedom of Contract (Oxford: Clarendon Press, 1979) 235. 

14 S.F.C. Milsom, ‘A Lawyer’s Retrospect’ in J. Hudson (ed), The History of English Law (Oxford: 
Clarendon Press, 1996) 251. 

15 The classic study of this remains Lon Fuller, Legal Fictions (Stanford: Stanford University Press, 
1967). 
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symbolic, occurring at a formal rather than a substantive level.!ó However, 
adaptation in this way comes at a cost: change can be accommodated only to the 
extent that it can be disguised. Moreover, the concepts that a court utilises in order 
to justify a particular development come with a logic of their own that is 
subsequently liable to constrain further development and even lead the law in quite 
dysfunctional directions.!? 

Finally, it may be observed that while Dagan equates 'social ethos' with 
substantive ethical values, some important values in legal cultures are often not 
substantive at all. Thus, in the English common law, rather than some coherent 
vision of distributive justice, it is far easier to identify an attitude that is 
characterised by a suspicion of highly abstract theory, a respect for custom, and the 
view that any change that does take place should be incremental.'8 To the extent 
that the English common law reflects a social ethos, it is one of pragmatically 
muddling through. 


Restitution for wrongs in English law 


Scholars have been unable to point to conceptual distinctions that make sense of 
why the common law openly allows the recovery of profits for some wrongs but 
not for others.!? The state of the law in this area is a product of history and not 
logic. The English courts developed the remedies that we now regard as restitu- 
tionary by extending the scope of existing writs by gradually allowing litigants to 
plead ever more outrageous fictions. Where actions were already available in 
tort, in some instances the courts permitted the plaintiff to ‘waive’ a tort in order to 
sue on a fictional implied contract. However, the courts did not see themselves as 
providing a different type of relief; rather they allowed quasi-contractual actions in 
order to give plaintiffs the procedural advantages offered by actions in assumpsit.?! 
The courts were ill at ease where these actions also brought substantive advan- 
tages, such as a higher level of recovery. 


16 See, for example, Peter Birks, Civil Wrongs: A New World (London: Butterworth, 1991) 57; 
Rotherham, ‘The Metaphysics of Tracing: Substitution of Title and Property Rhetoric’ (1996) 34 
Osgoode Hall Law Journal 321, 332. 

17 S.E.C. Milsom, ‘Reason in the Development of the Common Law’ (1965) 81 LQR 491, 498; 
Rotherham ibid 334—347. 

18 Martin Loughlin, Public Law and Political Theory (Oxford: Clarendon Press, 1992) 232. This 
sensibility is central to the conservative tradition: sce for example, Edmund Burke, Reflections on the 
Revolution in France (Indianapolis: Hackett, 1987, originally published 1789-90); Michael 
CALEDON CA Meman oe Oe : Clarendon Press, 1975). On the distaste of the English for 

abstract conceptualisation, see, for example, Alexis de Toqueville, Democracy in America (London: 
Fontana, 1994, originally published 1840) 238-239; Richard Posner, ‘Ronald Coase and 
Methodology’ in Overcoming Law (Cambridge, Mass: Harvard UP, 1995) 406, 416-418. 

19 Thus, Peter Birks abandoned his view that there was an important conceptual distinction between 
‘anti-enrichment’ wrongs, for which restitution would be available and ‘anti-barm’ wrongs, for which 
it would not. Birks eventually conceded that ‘there ıs no hope of certainty in the pursuit of a purely 

line’ and concluded that the use of restitution in this area is largely a matter of policy. See, 
Birks, Civil Wrongs n 16 above, 97; cf Introduction to the Law of Restitution n 2 above, 328. 

20 Sec Baker, n 7 above, 416-426. 

21 The principal advantages were at least twofold. First, rather than bringing an action for debt, plaintiffs 
often had recourse to assumpsit in order to avoid the inconvenience of the defendant waging his law 
(although this form of defence had fallen into disuse by the end of the seventeenth century). Secondly, 
actions in contract survived the death of the plaintiff whereas those arising from wrongs did not. See 
Stephen Hedley, "The Myth of Waiver of Tort’ (1984) 100 LOR 653. 

22 See for example Foster v Stewart 3 M & S 191 per Bayley J; Arthur Corbin, ‘Waiver of Tort and Suit 
in Assumpsit’ (1910) 19 Yale LJ 221, 244. 
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A particular source of frustration for modem restitution scholars is the decision 
in Phillips v Homfray.? There, the Court of Appeal refused to allow a plaintiff's 
executor to waive a claim for trespass and sue on an implied contract for the use of 
the plaintiff's land. However, the case is rather misunderstood. There was no 
doubt that even in the absence of any damage, an owner was entitled to recover for 
trespass for the use of land.25 The decision merely represented a refusal to allow 
the plaintiff's executor the procedural advantages associated with quasi-contract. 
Moreover, the singular reluctance of the court to allow suit in assumpsit for use and 
occupation of land can largely be explained by the intervention of Parliament to 
allow actions in assumpsit in this context where there was an express promise.?6 
Thereafter, any extension of the scope of the remedy by way of fictions was liable 
to be felt as a usurpation of legislative powers.” The unwillingness of the court to 
allow an action in assumpsit in Phillips v Homfray is all the more understandable 
given the particular period in which it took place. The forms of action had recently 
been abandoned and fictions could no longer be pleaded.?9 At the same time, the 
English legal community had not yet embraced some theory, such as unjust 
enrichment, that could suggest some way of developing the law of quasi-contract 
in a rational fashion. As a consequence, these actions were increasingly seen as 
anomalous.?? 

The judiciary remains reluctant to make restitutionary relief openly available for 
wrongs.9 However, relief that is best characterised as restitutionary is often 
provided by means apart from quasi-contract. As Birks observes, while restitution 
is regularly given for wrongs, '[t]he law contrives in various ways not to notice 
what is going on, and persists in affirming the orthodoxy which assumes that any 
measure of recovery other than compensation for loss is highly exceptional and 
anomalous'.?! In particular, restitution is often given under the guise of compen- 
sation for loss. 

This area indicates the difficulties present in identifying a correlation between 
the English common law and community morality. Where a legal culture goes to 
considerable lengths to assert that law has an existence separate from politics, in a 
strange way this becomes true. In England, the processes through which the 
common law accommodated change have resulted in a law of restitution that is 
haphazard and under-theorised. 





23 (1883) 24 Ch D 439. 

24 ibid 460-461 per Bowen LJ. While the plaintiff's executor was not entitled to waive the defendant's 
trespass on the land in order to recover for the value of a right of way across the plaintiff's land, he 
was permitted to waive the tort of conversion and sue in assumpsit for the value of coal taken from the 
plaintiff's property. 

This is appareat from an earlier stage of the litigation, sec Phillips v Homfray (1871) LR 6 Ch App 
TTO. See also Whitwam v Westminster Brymbo Coal and Coke Co [1896] 2 Ch 538. 

11 Geo. II c. 19, 314. 

See Ames, ‘Assumpeit for Use and Occupation’ (1889-1990) 2 Harv LR 377, 380. 

Both changes were effected largely as a result of tbe Commoa Procedure Act 1852. See Baker, n 7 
above, 81, 107. 

See Atiyah, n 13 above, 455. 

See, for example, Stoke-on-Trent City Council v W & J Wass Ltd [1988] 3 All ER 984. 

Birks, n 16 above, 57. 

See Strand Electric & Engineering Co Ltd v Pounds [1952] 2 QB 246 at 256 per Romer LJ; J 

v Sawyer [1995] 1WLR 269 at 291 per Millett LJ; Ministry of Defence v Ashman [1993] 2 EGLR 102 
at 105 per Lloyd LJ. For academic support for the ‘lost bargain theory’, see R. Sharpe and S.M. 
Waddams, ‘Damages for Lost Opportunity to Bargain’ (1982) 2 OJLS 290. 
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Nicholas J. Mullany (ed), Torts in the Nineties, Sydney: LBC Information 
Services, 1997, xlv +342pp, hb AUS $125.00. 


The last decade highlights a number of significant challenges for the law of torts. 
We now exist in an environment of mass production, high population, increased 
personal mobility and shrinking international boundaries. The world is getting 
smaller, fuller, faster and — with the continuing explosion of informational media — 
ever more vociferous and intrusive. At precisely the same time — and probably for 
precisely these reasons — individuals are demanding more personal space and less 
constriction upon their movement. Increasing amounts of wealth are tied up in 
intangible economic assets with volatile values; there is apparently less public 
money for investment in managed schemes of harm-prevention or accident- 
compensation; evidence is emerging of the true costs of mental illness; and the 
consciences of nations have been pricked by shocking truths about the extent and 
prevalence of sexual abuse to some of the most vulnerable members of our 
societies. Add to all this the deep-seated anxieties created by diseases such as 
AIDS, cancer and CJD, the pressures of the workplace and legitimate (and 
escalating) concerns about the costs of Access to Justice and the 1990s begin to 
resemble something of a pressure-pot of risk. Flexible as tort law has proved in the 
past, these years flag important questions about its capacity to cope with the 
boiling pot; indeed about its very appropriateness as a mechanism for temperature- 
control. 

This thought-provoking set of essays focuses upon a number of current issues 
within tort law, which impact directly upon its capacity to meet the challenges of 
the modern age. It brings together the experience of a wide range of common law 
jurisdictions and the expertise of some leading thinkers in the field. Whilst some 
chapters focus upon developments within specific countries, the text remains 
relevant and important to tort lawyers of all common law backgrounds. Since tort 
law is so obviously and inescapably a product of social policy, this comparative 
strategy is undoubtedly one of the text’s very best features. For if we are to 
understand the species which is tort law — and understanding is very much the aim 
of this work — we need to analyse its behaviour in each of the jurisdictional 
environments in which it has settled. Only in this way can its responsiveness and 
adaptability to change be tested and its true nature be fully revealed. 

In line with contemporary developments, several chapters (nearly a quarter of 
the total, in fact) focus or touch upon the capacity of the law of negligence to 
protect the pure economic interest — once the preserve of the law of contract, but of 
ever-increasing importance in a modem world fixated with intangible forms of 
wealth. Of interest here is Sir Anthony Mason’s observation that, England aside, 
there is greater trans-national consensus on the correct approach to liability than 
might at first appear to be the case, through courts’ reference to lower-level 
concepts such as ‘undertakings,’ ‘reliance,’ ‘assumptions of responsibility,’ 
‘control,’ and ‘relationships akin to contract.’ Contractual analogy continues, it 
seems, to cast a potent spell over the imagination of the law of negligence, as once 
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it did (with such disastrous effect, one might add) over the law of unjust 
enrichment. Opinions will remain starkly divided, I suspect, as to whether this 
approach is likely to prove fruitful in the long term. 

Other private interests which have recently fallen directly into the public 
spotlight in England are the ‘privacy’ interest and the interest in protection from 
psychiatric harm. Both receive detailed attention. Mullany's extensive contribution 
on the latter topic provides a powerful critique (inclusive of nearly 300 detailed 
footnotes) of the current Anglo-Australasian approach, advocating the 
abandonment of arbitrary limits on the scope of the duty of care; whilst Todd 
argues for the acknowledgement of a distinct tort to protect individuals against the 
disclosure of private facts and unjustified intrusions upon their solitude. This call 
for modernisation is repeated later in the text in relation to the rules and procedures 
of the law of defamation, which continue to frustrate. The more overt development 
of free-speech thinking and the unassailed rise to power of the mass media within 
modern democracies require, the Honourable Mr. Justice Mahoney suggests, a 
fundamental recasting of the existing rules, to provide a more conscious balance 
between rights on the one hand and responsibilities on the other. For those whose 
consciences have been stirred by the House of Lords' decisions in X v Bedfordshire 
County Council and M v Newham London Borough Council [1995] 2 AC 633, the 
important, critical analysis of Canada's recent experiences with the action for 
sexual battery contained in the latter stages of this work will prove of particular 
interest. And for those who have hitherto placed unquestioning faith in the class 
action as a panacea for the problems of the mass tort, Luntz's fascinating case- 
study of product-liability proceedings in tbe United States will come as something 
of an eye-opener. One of the most important (albeit not the central) outcomes of 
this study is, I believe, the conclusion that the tort system is ultimately simply 

*inadequate. . -as a substitute for a proper welfare state.’ As we approach the 
twenty-first century, one of the key questions is therefore not simply how we 
improve access to the tort system, but, more fundamentally, whether the tort 
system is the right system in the first place. 

An excellent feature of this work is that it addresses not just the substantive 
challenges facing the law of torts in the 1990s, but also the methodological and 
doctrinal ones. Fleming's chapter on preventive damages raises a key question 
about the balance of societal priorities between strategies of prevention and cure. 
Tort law has traditionally aligned itself with the latter, but there may well (despite 
English antipathy to the idea) be a role for it to play in the former as well. This 
would mean adjusting the traditional conception of tort law as a weapon against 
harm, to one of tort law as a weapon against risk. But there is no necessary harm 
(or risk) in that. Another methodological issue of importance, highlighted by the 
Honourable Mr. Justice French's contribution, is the extent to which tort law 
should be left to develop via the common law (which is flexible, immune to 
Parliamentary lobbying, but slow), or be more pro-actively modelled via statute 
(which can implement more comprehensive democratic strategies, but ties judicial 
solutions into a retrospective and sometimes illusory search for Parliamentary 
intention). There again, within the common law, there is the difficult question (and 
Stanton's excellent chapter takes us deep into this territory) about the extent to 
which tort law should progress gradually, incrementally, or under the guidance of 
broader principles. Herein lies the vital quest of tort law for compromise between 
certainty and discipline on the one hand and fertility, responsiveness and 
dynamism on the other. If the recently-resurrected preference for incrementalism 
found in English negligence cases is to prove respectable and workable, it must, as 
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Stanton indicates, remain open and adaptive to social policy and embrace 
sufficiently effective reasoning-tools to enable it to look forward to the new case, 
as well as backward to its own past. The solution he proposes — a form of 'fairness 
and policy-based' incrementalism is a cleverly-formulated attempt to avoid — in the 
legal context — the type of ‘boom and bust’ cycle which so frustrates the twentieth 
century market-economy. At a different methodological level entirely, Trindade's 
chapter on the tort of False Imprisonment raises key questions about the 
relationship between the common law method and constitutional rights. And on the 
international plane, Fridman provides a skilled appraisal of the recent divergence 
of the common law traditions of England, Australia and Canada across a variety of 
legal issues. No longer can we talk of ‘a’ common law; but if this illustrates 
anything, it is that the law of torts remains, as a species, entirely adaptive to its 
environment. It is much the stronger for that. 

All in all, the editor's self-effacing claim that this book represents only a ‘modest 
contribution' to debate about the law of torts in the latter years of the twentieth 
century seems entirely out of place. The text naturally does not address all of the 
issues raised by the 1990s. The capacity of tort rules to play a significant role in the 
protection of our environment is one issue, for example, which falls outside its 
scope. But to anyone professing an interest in the fascinating dynamics of this area 
of law, this book will prove quite invaluable. It is born out of the highest standards 
of legal scholarship and, by broadening our focus, serves only to deepen our 
understanding. 


Kit Barker* 


Michael Cavadino, The Law of Gravity, Sheffield: Sheffield University Joint Unit 
for Social Services Research, 1997, iv + 92pp, pb £9.50. 


This short monograph summarises a number of interesting and important issues 
about crime seriousness. The first three chapters discuss the meaning of 
seriousness, its proper role in sentencing, and address some topical issues such 
as the limits to ordinal and cardinal proportionality, and the relevance of prior 
record. Cavadino accepts that crime seriousness should set the *upper limit and the 
usual range' for punishment. He rejects strict proportionality between offence and 
penalty, however, arguing that the pursuit of other goals might well justify a 
lenient sentence — such as an order for reparation, rather than custody. What is 
missing from his account, it seems to me, is an assessment of the extent to which 
non-custodial sanctions can be accommodated within a desert framework. 
Consider two otherwise identical cases where offender A is able to make 
reparation (by money or by practical help) to their victim, but offender B lacks the 
assets or practical skill. Or where offender A's victim is prepared to take part in a 
reparation scheme but offender B's victim is not. If we accept, as Cavadino does, 
that there is ‘a certain virtue in consistency and treating like cases alike’ (p 26), it 
must be unjust to sentence A differently from B, unless the onerousness of the 
reparation which A must undertake is broadly comparable with the onerousness of 
the custodial sentence which B receives. 

The material in chapter 4 (dealing with the views of practitioners on offence 
seriousness) is of much interest, although it has been published elsewhere in article 
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form. It seems that social workers would make the softest sentencers (no surprises 
there) but it is magistrates’ clerks, rather than the police, prison service employees, 
or the magistrates themselves, who would make the toughest. Chapter 5 (on pre- 
sentence reports) also contains material published before, but this is valuable 
research on the practical impact of the Criminal Justice Act 1991, which should be 
widely known. The researchers found that the Act improved the understanding 
between the probation service and courts, and prompted a better flow of 
information to report writers from the CPS. One or two minor quibbles about the 
book: On p 32, the author argues that since ‘intention to cause grievous bodily 
harm’ is sufficient mens rea for murder, murder is no more than ‘common assault 
with unfortunate consequences’. This is clearly wrong, despite the citation of 
Rumpole of the Bailey as authority. There is an unfortunate misprint on pp 57-58, 
where a whole section of text has been printed twice. It is misleading (at least 
without further explanation) to refer to compensation orders as a form of 

punishment (p 25). 
This is a useful little guide on seriousness of crime, which would certainly be of 
interest to criminal justice practitioners and to students on criminal justice courses. 
Martin Wasik* 


* Faculty of Law, University of Manchester. 
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Human Genetics and the Law: Regulating a Revolution 


Roger Brownsword,' W.R. Cornish, "" and Margaret Llewelyn"" 


Whilst the science of genetics, which dates back to Gregor Mendel's pioneering 
work in the last century, is hardly new, its public profile has never been higher. At 
every level, genetic technology and its applications — whether concerning the 
isolation and location of particular human genes (such as the BRCA-1 and BRCA- 
2 genes for breast cancer), the cloning of the Edinburgh sheep, or the mixing and 
marketing of modified soya — is the subject of media attention and public debate. 
Genetics, without question, is hot news; whether, however, it is also good news is 
altogether more moot. For this is a science that elicits vastly different reactions: at 
one pole, we find celebration and boundless optimism; at the other, we have 
profound suspicion and dire prediction; and, between these extremes, there is a 
broad spectrum of opinion in which a positive view of genetics is qualified by 
expressions of caution and concern. Most dramatically, perhaps, it is the Human 
Genome Project — a prodigiously expensive international voyage of scientific 
discovery — that prompts our deepest uncertainties and equivocations: do we 
really want to unravel the mysteries of the biological dimension of human life; do 
we really want to have the knowledge and power to control and fine-tune that 
dimension; do we really want such awesome responsibility? Whatever our 
response, it is no exaggeration surely to say that we stand at the threshold of a 
revolution — a revolution in biotechnology, but equally a revolution in the terms 
of human social existence.! 

On the face of it, the legal community, with its tendency towards gentle 
incrementalism, is not particularly well-equipped to handle any kind of revolution, 
let alone a revolution of the proportions indicated by modern genetics. As one 
writer has recently put it, once we let the genetics genie out of the bottle, we will 
(among other things) ‘tie the lawyers up in ... knots .... °? In some areas — 
patents is perhaps the best example — lawyers have already grappled with some of 
these knots. Thus, while the politicians in the European Union have spent a decade 
debating, and finally agreeing, the terms of the Directive on the Legal Protection of 
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| See, eg, Patrick Dixon, The Genetic Revolution (Eastbourne: Kingsway Publications, 1993); and 
Daniel Callahan, ‘The Genetic Revolution’ in David C. Thomasma and Thomasine Kushner (eds) 
Birth to Death: Science and Bioethics (Cambridge: Cambridge University Press, 1996) 13. 

2 Tim Radford, ‘Double Jeopardy’ The Guardian Weelend, May 23 1998, 20, 22. 
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Biotechnology,? the intellectual property lawyers at the European Patent Office 
have developed a highly controversial jurisprudence addressing inter alia the 
patentability of genetically modified plants and animals, as well as that of products 
based on human genes.* We can be confident, however, that the puzzles presented 
by modern genetics will not be limited to nice points about patentability, nor for 
that matter to proprietary points such as those raised by the famous Californian 
case of John Moore (in which a cell-line was developed from Moore's tissue).5 
Consider, for instance, just one of the more obvious questions arising from the 
rapid developments in human genetics: will it be possible (or, indeed, desirable) to 
confine the results of viable genetic testing to those who are directly parties to a 
particular test? Or will genetic testing be seen as a basis for new classifications, 
giving rise to new possibilities for discrimination by third parties? If so, will 
certain genetic profiles then be read as 'good/bad risks', 'socially desirable/ 
undesirable', and so on? How are these possibilities to be handled by medical 
lawyers, insurance and employment lawyers — and, no less by family lawyers, as 
embryos, fetuses and mates are found to be more or less genetically eligible? How 
is such sensitive information to be viewed by public lawyers, civil liberties lawyers 
and criminal lawyers?$ Inevitably, it seems, the lawyers of the next century will 
feel the impact of genetics across a broad sweep of their practice. 

Against this background, this collection of essays seeks to inaugurate amongst 
British lawyers an informed debate about the implications of the genetic 
revolution. The principal focus for the collection is human genetics (although 
other forms of genetics are touched on in some of the papers). This, it should be 
emphasised, is not to discount the importance of debating the regulation of plant 
and animal genetics." However, the closer that genetics gets to fully mapping the 
human genome, and to routinely screening, testing, and intervening in it, the more 
urgent it becomes that lawyers should debate their regulatory options and 
objectives. It is imperative, too, that lawyers should open the channels of debate 
with non-lawyers as well as understanding that this is a debate that knows no local 
boundaries. Thus, whilst the majority of contributors to this collection are lawyers, 
and British lawyers at that, the project is informed both by a spirit of inter- 
disciplinarity and by an awareness that the genetic revolution is a phenomenon that 
has global significance. 

In the United Kingdom, the seeds of a general debate about human genetics were 
sown by two reports from the Nuffield Council on Bioethics, one on screening and 
testing,? the other on the use of human tissue,’ and by the BMA’s publication Our 





3 The Directive on the Legal Protection of Biotechnological Inventions COM(97) 446 final was 
approved by the European Parliament in May 1998. However, behind the facade of formal agreement, 
there remain deep divisions of opinion, the weakening of earlier opposition to the Directive reflecting 
not so much a revision of principle but a practical accommodation with the commercial importance of 
patentable biotechnology. 

4 The three leading cases at the European Patent Office are: Harvard Onco-mouse [1989] OJ 451, 
[1990] OJ 476, [1992] OJ 590, Plant Genetic Systems [1995] EPOR 357; and Relaxin [1995] EPOR 
541. 


Moore v Regents of the University of California (1990) 793 P2d 479. 

What, too, will lawyers make of diagnostic genetic test kits (which might be more or less reliable) 

becoming available ‘over the counter’ to mass consumer pu ? 

7 For a range of issues arising from the latter, see, og, Peter Wheale and Ruth McNally (eds), Anunal 
Genetic Engineering: Of Pigs, Oncomice and Men (London: Pluto Press, 1995). Of course, in the 
context of patents, much of the groundwork in determining appropriate regulatory parameters for 
Auman genetics, was undertaken in relation to plant and animal genetics 

8 Nuffield Council on Bwethics, Genetic Screening: Ethical Issues (London, December 1993). 

9 Nuffield Council on Bioethics, Human Tissue: Ethical and Legal Issues (London, April 1995). 
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Genetic Future: The Science and Ethics of Genetic Technology. However, the 
issue was formally brought into the public domain by the House of Commons 
Science and Technology Committee when it identified the field of human genetics 
as one that was ripe for review and regulation.!! According to the Committee: 


The fast moving pace of the science of human genetics, its actual and potential importance 
in clinical medicine and its bearing upon deep concerns of humanity, mean that it is 
necessary to keep matters under public review, and to provide for appropriate legislative and 
regulatory response when this is called for ... . 

At the same time the rate of development means that situations and problems will change 
not only within a human generation, but may over-take primary legislation and the 
development of case law. It is therefore necessary to be flexible and to keep the development 
of the scientific possibilities under review, not only in the genetics peer groups, but also in 
public understanding, so that as far as possible issues are anticipated, and research and 
development and legislation and regulation are conducted with as full as possible an 
appreciation of the consequences. !2 


To meet this challenge, the Committee recommended 'the establishment of a 
Human Genetics Commission which would be able to monitor developments in 
genetics and give advice to the government on the implications of such 
developments across a wide field.'!? Acting on this recommendation, in 1996, 
the Government set up the Human Genetics Advisory Commission (HGAC) as a 
non-statutory advisory body. One of the key tasks for the HGAC — whose terms of 
reference include advising on how public understanding of, and confidence in, 
human genetics might be improved!* — is to cultivate a rational and reflective 
public discourse about a range of emotive and controversial issues. This important 
aspect of the HGAC’s remit is discussed in the opening paper of the collection by 
Sir Colin Campbell, the first chair of the Commission. 

If the Commission is to orchestrate an informed debate about the practice and 
applications of human genetics, the non-scientist public, including the lawyers, 
must understand what, technically speaking, genetics can and cannot do (which is 
not to say, of course, that the discourse of science and technology should be 
privileged in any such debate). In their paper, Julian Kinderlerer and Diane 
Longley outline the present state of the art, identifying both the promise and the 
present limitations of human genetics. Their conclusion, that a strong regulatory 
framework is essential if decision-making is to be responsive, accountable and 
legitimate, ties in closely with Julia Black's critique of regulatory processes — 
particularly her analysis of the problem of the 'gap' that exists between the views 
of regulatory insiders and regulatory outsiders, and her concern that regulation 
should aspire to be strong, in the sense not merely that outsiders are integrated into 
regulatory discourses, but that genuine communication between the many different 
perspectives should be facilitated. Kinderlerer and Longley's conclusion also ties 
in with Deryck Beyleveld and Roger Brownsword's analysis of the principle of 


10 British Medical Association, Our Genetic Future. The Science and Ethics of Genetic Technology 
(Oxford: Oxford University Press, 1992). See ch 9 for a sketch of the regulatory position as it stood in 
the early 1990s. 

11 Select Committee on Science and Technology, Third Report, Human Genetics: The Science and its 
Consequences HC 1994-95, HC Paper 41. 

12 ibid peras 2 and 3. 

13 ibid para 285. 

14 See Human Genetics Advisory Commission, First Annual Report (London: DTI, 1998) Annex A. The 
HGAC operates alongside the Advisory Committee on Genetic Testing (ACGT) and the Gene 

Advisory Committee (GTAC), the latter two specialist committees having a narrower remit 
than the HGAC. See ibid para 4.6. 
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respect for human dignity, a principle which, together with respect for human 
rights, is widely seen as setting the bounds within which human genetics is 
legitimately practised.!$ Without doubt, human genetics gives rise to a host of 
ethical concerns,'® but whether human dignity justifiably grounds those concerns, 
or merely functions as an expressive signal of certain negative reactions to 
genetics, is more open to question. 

Because much of human genetics will have its applications in medical contexts, 
regulation of this field is essential. However, as both Sheila McLean and Ruth 
Deech highlight in their papers, more genetic information, coupled with an 
expansion of (or, at any rate, the apparent expansion of) reproductive choice, is not 
an unqualified good. Regulators need to be sensitive to the subtlety of the cultural 
consequences liable to be wrought by the genetic revolution in reproductive 
contexts, particularly the pressures and expectations that might insinuate 
themselves in medical and familial settings, the possible assumption of new 
responsibilities (for example, parental responsibility for the production of ‘perfect’ 
children, or at least the avoidance of ‘imperfect’ children), and the emergence of 
old risks in new forms (especially the tendency to disvalue others or to treat them 
as less than equal). The complex interplay of risk and responsibility is a central 
theme, too, in Onora O’Neill’s account of the current debate about the use of 
genetic information in insurance, as it is in Celia Wells’ reflections on the way in 
which the criminal justice system is likely to react by selectively incorporating 
such genetic information as it finds fanctional. In the final paper in the collection, 
Alain Pottage’s wide-ranging discussion takes us back to questions of patentability 
and exploitation. As the angry exchanges, in Europe and elsewhere, about the 
patentability of the processes and products of modern biotechnology clearly testify, 
genetics invites a radical revision of traditional (and confident) assumptions 
concerning not only what is patentable, but also what (and who) is available for 
commercial exploitation. Moreover, Pottage (like Wells) finds in genetics a force 
that threatens, on an altogether broader front, to destabilise and blur the distinctions 
and dualisms on which our conceptual frameworks are founded. Such subversion 
of the conventional wisdom can be anticipated not merely at the level of local legal 
doctrine (for example, with regard to the distinction between invention and mere 
discovery, or that between person and property) but, more generally, at the level of 
the relationship between science, law, and society. Human genetics, in other words, 
challenges us to re-think in the most fundamental sense what we are and how we 
interact with the environment in which we find ourselves. 

In many ways, this collection underlines the shifting and paradoxical nature of 
risk and responsibility in technologically sophisticated post-industrial societies. 
For, as quickly as human genetics eliminates one kind of risk, it replaces it with 
another; and, as quickly as the narrative of genetics (biographical and biological) 
portrays us as less responsible, we find ourselves being offered more choice and, 
concomitantly, more responsibility. This, however, is not all. Writing in the mid- 


I5 In particular, see the Council of Europe, Convention for the Protection of Human Rights and Dignity 
of the Human Being with regard to the Application of Biology and Medicine: Convention on Human 
Rights and Biomedicine (DIR/JUR (96) 14) (Strasbourg: Directorate of Legal Affairs, November 
1996); and the UNESCO Universal Declaration on the Human Genome and Human Rights (adopted 
by the General Conference in November 1997). 

16 For general discussion of the ethical questions posed by human genetics, see, eg, Hille Haker, Richard 
Hearn, and Klaus Steigieder (eds) Ethics of Human Genome Analysis (Tubingen: Attempto Verlag 
Tübingen, 1993); Michael J. Reiss and Roger Straughan, Improving Nature? (Cambridge: Cambridge 
University Press, 1996); and Robert Schwartz, 'Genetic Knowledge: Some Legal and Ethical 
Questions’ in David C. Thomasma and Thomasine Kushner (eds), n 1 above, 21. 
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1980s, Ulrich Beck,'? one of the leading commentators on the post-industrial 
condition, warned of the inexorable march of ‘progress’. In a striking passage 
dealing with genetics, he said: 
The fear of the ‘advances’ in genetic technology is widespread today. Hearings are held. 
Churches protest. Even scientists faithful to progress cannot shake off their uneasiness. AII 
of this takes place, however, like an obituary for decisions taken long ago. Or rather, no 
decision ever occurred. The question of ‘whether’ was never waiting at the door. No 
committee ever let it in. It has always been on the way. The age of human genetics, the 
reality of which people are debating today, actually started long ago. One can say ‘no’ to 
progress, but that does not change its course at all. Progress is a blank check to be honored 
beyond consent and legitimation. !8 
And, in this, Beck surely is right. Genetics already has more than a head start; 
debates tend to be opened only after 'progress' is reported. The science 
underpinning the genetic revolution is already well developed; and the social 
implications of that science become more visible, more debatable, by the day. If 
lawyers, in Britain and elsewhere, are to shape the regulation óf those implications 
in a way that meets the requirements of democratic consent and legitimacy, the 
sooner they join the debate about the genetic revolution the better. 


17 Ulrich Beck, Risk Society (trans Mark Ritter) (London: Sage Publications, 1992) (first published in 
1 k 
18 ibid 203. 
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A Commission for the 21st Century 
Colin Campbell* 


New insights into the structure, function and control of genes and how they 
influence our health, have produced a dramatic expansion in our understanding of 
what causes disease. The application of genetic technologies can be used to 
advance medical research and clinical care, including, for example, the discovery 
and development of new pharmaceuticals, vaccines and diagnostic tests. Although 
this technology offers much promise, some developments have also raised wider 
concerns. Given the huge potential of genetic advances, it is important to consider 
the ethical and social consequences now, and not be taken unaware. The 
Government has recognised the significance of these issues and the Human 
Genetics Advisory Commission (HGAC) has been given the task of advising 
Ministers. 


The Human Genetics Advisory Commission 


The Human Genetics Advisory Commission was established, in December 1996, 
as a non-statutory advisory body. It provides independent advice to UK Health and 
Industry Ministers on issues arising from developments in human genetics that 
have social, ethical and/or economic consequences. The Commission was also 
asked to advise on ways to build public understanding of the new genetics. Its full 
terms of reference are to: 


(i) keep under review scientific progress at the frontiers of human genetics and 
related fields; 

(ii) report on issues arising from new developments in human genetics that can be 
expected to have wider social, ethical and/or economic consequences, for 
example, in relation to public health, insurance, patents and employment; 

(iii) advise on ways to build public confidence in, and understanding of, the new 
genetics. 

The Commission has a facilitative and advisory role. It aims to improve the level 
of informed debate about the issues which arise from advances in human genetics. 
To this end, it endeavours to make the issues accessible to as wide an audience as 
possible. We are committed to open and public debate and will try to ensure that 
the debate is well informed. This should help to enable the Government and 
Parliament to address difficult and complex issues with the right information, 
understanding and analysis. 


Challenges faced by the HGAC 


The HGAC faces a number of key challenges: 


(i) how to make complex issues accessible to a wider audience; 


* Chairman, Human Genetics Advisory Commission, London. 
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(ii) how to ensure that its advice reflects the broad range of opinion, with the 
correct analysis; and 

(iii) how to ensure that the systems that emerge to address issues in human genetics 
are worthy of public confidence. 


Making complex issues accessible to a wider audience 


The HGAC believes that greater public discourse about human genetics will 
improve the policy making process. However, many groups within our society are 
effectively excluded — or feel excluded — from public debate about the 
implications of complex developments in human genetics. The Commission wishes 
to take steps to improve this situation. 

It has been impressed upon the Commission that the language used can have an 
impact on the public’s perception. This is especially true of emotive issues such as 
cloning. In the course of our work on the implications of the birth of ‘Dolly’ the 
sheep for human cloning, we have highlighted the importance of making a 
distinction between on the one hand, human reproductive cloning, where the 
intention is to produce identical fetuses or babies (this, it has to be stressed, is 
banned in the UK) and, on the other hand, what may be called, therapeutic cloning. 
This includes other scientific and medical applications of the nuclear replacement 
technology such as the production of replacement skin for victims of serious 
accidents. If we are to encourage wider discussion of the issues, and involve lay 
people, we must establish a common lexicon for the purposes of this public 
discourse and debate. 

The Commission is also committed to listening and making itself accessible to 
wider public views. We recognise the need to use a variety of methods to achieve 
this. The HGAC considers, on an on-going basis, how best to involve the public in 
consultation with other bodies that have experience in this area. A key element is to 
ensure that those involved in discussions are appraised of the facts; this is not 
always easy when dealing with scientifically complex problems and fast moving 
technologies. To achieve this end, we give presentations about developments in 
genetics and the work of the HGAC to a range of audiences and, as Chairman of 
the Commission, I have participated in many public discussions. Examples include 
the Ashmolean Club, a conference on 'Advances in Health Care and Ethical 
Constraints’ at the University of Hertfordshire and a conference on “The 
Implications of Genetic Testing for Insurance’. Other audiences have included 
industrialists, academics, civic forums and school children. 

Openness is vital in encouraging wider public debate. The Commission 
publishes its reports, which are also available on its World Wide Web Site 
(www.dti.gov.uk/hgac), along with the press notices that are issued after every 
main HGAC meeting. The publication of the HGAC's advice to Ministers on 
insurance, The Implications of Genetic Testing for Insurance, and the consultation 
document on cloning, Cloning Issues in Reproduction, Science and Medicine (a 
joint exercise with the Human Fertilisation and Embryology Authority), were both 
accompanied by press briefings. Human genetics attracts media interest and, in 
response, the Chairman and other members of the Commission give radio and 
television interviews, as well as providing articles for journals and other 
publications. 

If we are to make these issues more accessible to the wider public, we need to 
convey effectively the concept of risk. More thought needs to be applied to how 
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this can be achieved. In the course of our work it has also become apparent that we 
in the UK need to improve our information about the ethical, legal and social 
implications of advances in genetics. In 1997, the Wellcome Trust announced 
plans to fund research into the ethical, legal and social implications (ELSI) of 
developments in biomedicine, and sought advice from the HGAC and others on the 
content of this research programme. The HGAC recognises this work as important, 
as results of the programme are likely to provide useful information for the 
Commission and others. New conceptual frameworks and evaluation criteria will 
have to be articulated as genetic understanding — and new uses of this knowledge 
— increases. 


Ensuring HGAC advice reflects the broad range of opinion on a 
subject 


The Commission recognises that there is much existing expertise in the field of 
genetics. A great deal of work has already been done and a number of specialised 
bodies are considering specific issues. Proceeding by way of consultation is 
therefore a key element of the HGAC’s work. The Commission believes that only 
by consulting widely can it ensure that its advice to Ministers reflects the range of 
opinion on the issues under consideration .and takes account of the latest 
developments, both in scientific and other areas, in the UK and abroad. 

In 1997, the Commission held a series of consultative meetings with the aim of 
developing its thinking on the issues. The objectives were to initiate an exchange 
of information with interested parties, to discuss current and emerging 
developments and also to discuss public knowledge of human genetics, along 
with ways of building public understanding of the subject. Given the HGAC’s 
remit of keeping under review scientific progress, the first consultative meeting 
with scientists discussed current and expected developments in the field of 
genetics. Other meetings were held with journalists and industrialists, as well as 
those involved with consumer groups and people concerned with the social policy 
implications of genetic advances. A number of common themes emerged from 
these meetings — concern was expressed about the possible misuse and 
misinterpretation of genetic tests, and the potential for new forms of 
discrimination; the need to consider genetics in the wider context (for instance, 
looking at privacy and ethical issues) was seen as important, as was informing the 
public and those who advise them (eg health care professionals and others). 

Building on the knowledge imparted at consultative and other meetings, the 
Commission has to date issued two consultation papers to seek a wider range of 
views. The insurance consultation paper was based around specific questions and 
was aimed primarily at those involved with the insurance industry. The 
consultation exercise on cloning was targeted at a much wider audience. The 
HGAC will continue to collaborate with the Human Fertilisation and Embryology 
Authority on cloning. The HGAC’s consultative documents have set out 
background information, to render complex and opaque issues in clear terms so 
that lay people are enfranchised in following and contributing to the debates. The 
Commission membership have endeavoured to keep abreast of scientific 
developments by means of expert presentations and briefings prior to main 
meetings. 

The HGAC is fortunate in that Revd Dr John Polkinghorne of the Advisory 
Committee on Genetic Testing (ACGT) and Professor Norman Nevin of the Gene 
Therapy Advisory Committee (GTAC) are members of the Commission. The 
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HGAC has a broader remit than these two specialist committees and complements 
their work. The dual membership of the GTAC and ACGT chairmen ensures that 
there should be no duplication of effort. 

The Nuffield Council on Bioethics is also a key UK organisation in considering 
the ethical issues arising from developments in genetics. Members of the HGAC 
and the Nuffield Council met in February 1998 to discuss their workplans and 
ensure that they are complementary. Dr Onora O’Neill, immediate past chairman 
of the Nuffield Council on Bioethics is also a member of the HGAC. 

Genetics knows no boundaries. Although cultural and social contexts differ and 
one nation has little influence over the culture and politics of another, there are 
areas of common agreement and concern, and much can be leamt from the 
experiences in other countries. Thus, the HGAC has been developing international 
contacts. 

I have held discussions with representatives of bodies examining the issues in 
other countries. In addition to meeting Dr Harold Shapiro, the Chairman of the US 
National Bioethics Advisory Commission, I attended the Third Standing 
Conference of National Ethics Committees in January 1998 and a meeting 
organised by the British Council and Nature about the approaches adopted in 
Britain and France to deal with bioethics. We recently met with members of the 
European Group on Ethics in Science and New Technologies. 

The HGAC will continue to keep a watching brief on international developments 
in genetics and biomedicine, such as the UNESCO *Universal Declaration on the 
Human Genome and Human Rights’ and the Council of Europe ‘Convention for 
the Protection of Human Rights and Dignity of the Human Being with regard to the 
Application of Biology and Medicine’. 


Improving public confidence in, and understanding of, systems that 
emerge to address human genetics issues 


The Commission believes that it needs to be flexible and responsive, given the fast 
pace of developments in genetics. For example, public concern has been expressed 
in the UK about the implications of genetic testing for insurance. The relationship 
between genetics and insurance is inevitably a complex one. The insurance 
industry is of long standing and its operations are built on well established 
principles. Genetics is an emerging discipline, at the cutting edge of science, and 
even those closest to it cannot yet see its full implications. Our role has been to 
examine the point of contact between these two areas, with a view to ensuring 
maximum public understanding of any new systems which emerge. 

We have published advice to UK Ministers which recommends that insurers 
respect a voluntary moratorium on the requirement to disclose genetic test results. 
This would allow time to establish independently verified evidence on the extent to 
which genetic test results can be used reliably to predict life expectancy or the 
onset of ill health, a robust appeals mechanism and a sound body of research in the 
UK on the ethical, legal and social implications of advances in human genetics. 

There must be a continuing dialogue with the insurance industry about how the 
situation can be monitored, with active research on how to translate test results. I 
am confident that this dialogue can be realised. An impressive range and variety of 
organisations are already actively considering the complex issues in this area. For 
example, the Association of British Insurers (ABI) published a genetics Code of 
Practice. The Commission welcomes the considerable progress made by the ABI. 
A broad range of people and organisations assisted us in developing our report: 
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these included actuaries, underwriters, the Genetic Interest Group and other patient 
associations, Clinicians, representatives of consumer groups and industry. They met 
with us, sent in submissions or responded to our consultation document. The 
debate is becoming better informed. 


Conclusion 


We are entering a period of unpredictable change in genetics. We are told that 
advances in genetic science will revolutionise health care provision over the next 
ten years, yet we are also concerned about the potential for abuse. If we are to 
realise the promise of this technology it is necessary for it to be controlled sensibly. 
As a first step, however, there must be wide public debate. We have to embark on 
open social negotiation to determine what is and what is not acceptable. This 
process of social negotiation should inform our decisions about the role of the law 
in regulating the development and application of genetic science. The following 
articles are a welcome and important contribution to a process which, if undertaken 
seriously, should stand us in good stead in the 21st Century. 
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Julian Kinderlerer and Diane Longley* 


Considerable advances have been made in human genetics in recent years, often 
outstripping the knowledge and understanding of the medical professions as well 
as the general public and taking regulators by surprise. In this paper, we seek to 
give a realistic indication of the many developments in human genetics and of what 
might or might not be scientifically possible in time, without the clutter and 
sensationalism of media hype. This, we feel, is an essential exercise to enable 
certain key elements and concerns to be taken on board, putting developments in 
context prior to any fresh consideration of the need for and potential effectiveness 
of regulation of human genetics. 

The elucidation of the structure of DNA during the 1950s! provided a model for 
understanding the process for the transfer of genetic information between 
generations of the same organism. In bacteria and fungi identification of a variety 
of enzymes capable of modifying this group of large molecules has made possible 
the science termed ‘modern biotechnology’, and opened up our understanding of 
the mechanisms which lead from information molecule to function. Until the 
identification of these new enzymes scientists had used a variety of mutagenic 
devices (including, for example, ultra-violet light) to modify the genetic 
information in bacteria and fungi and observe the change in characteristics (or 
phenotype). From the late 1970s it became possible both to insert and remove 
genes in bacteria and to observe the consequences. An understanding of the control 
mechanisms followed rapidly. It became possible to sequence and extract genes 
from higher organisms and insert them into bacteria. Numerous quantities of the 
bacteria could then be grown, which meant that the amount of both the gene and 
the protein derived from that gene was relatively large, allowing analysis. 

In 1990 a fateful decision was made. The entire human genome was to be 
sequenced. A ‘genome’ is the complete set of genes and chromosomes of an 
organism.? The intention was to construct a ‘high-resolution genetic, physical and 
transcript map’ of the human, with ultimately, a complete sequence. The Human 
Genome Project is the largest research project ever undertaken with the intention of 
analysing the structure of human DNA and determining the location of the 
estimated 100,000 human genes. According to Hieter and Boguski: 


The information generated by the human genome project is expected to be the source book 
for biomedical science in the 21st century and will be of immense benefit to the field of 
medicine. It will help us to understand and eventually treat many of the more than 4000 
genetic diseases that afflict mankind, as well as the many multi-factorial diseases in which 
genetic predisposition plays an important role.? 


About 40,000—50,000 genes have been identified, although for a majority the 


* Sheffield Institute of Biotechnological Law and Ethics. 


1 J.D.Watson and F.H.C. Crick, ‘A Structure for Deoxy-ribose Nucleic Acid’ (1953) 171 Nature 737. 

2 P. Hieter and M Boguski, ‘Functional Genomics: It’s All How You Read It’ (1997) 278 Science 601. 

3 Human Genome News (1998)9,1-2. http//www.ornl.gov/TechResources/HumanGenome/projecU 
project.html. 
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function is still unknown.4 Whilst more than 95 per cent of the human genome 
remains to be sequenced, the acceleration in the process as new techniques are 
introduced means that the 15 year timescale originally envisaged for the completed 
project is likely to be met.5 

It should be pointed out that a complete sequence does not provide information 
that allows an understanding of the mass of data. It can (to some extent) be 
compared to the possession of a very large encyclopaedia written in an unknown 
language. The complete sequence will not be ‘sufficient to understand its 
functional organisation, neither for individual units nor at a more integrated level’.§ 
The emphasis will quickly shift from the huge databases that store the recorded 
information to a functional analysis. It is assumed that there are about 100,000 
genes with specific functions in the genome. The function of most of these is 
unknown. *In the past we have had functions in search of sequence. In the future, 
pathology and physiology will become *'functionators" for the sequences’.7 

DNA profiling and similar techniques show very clearly that (virtually) no two 
individuals share the same genome. There will be differences in many of the genes on 
their chromosomes. Whose genome is, therefore, being sequenced? Sequences are not 
being determined for an individual, but rather for the genetic information of a large 
range of persons. This has resulted in an appreciation of the *polymorphism' in our 
genetic make-up. Many of the amino-acids found in the linear sequence of a protein 
cannot be changed, for the change is likely to have a deleterious impact on the 
function. As proteins are directly coded in the DNA, there must be a similar constraint 
on the DNA. Many of the proteins found in humans are also found in other organisms. 
Even though the function is the same or similar, their sequence differs significantly. 
Hence exact replication is unnecessary. The DNA sequence that makes up many genes 
will differ from organism to organism, and even from person to person.’ 

Duboule? raises the question that lies at the heart of this article. How will it be 
possible to assimilate the mass of newly available information and translate it into 
clinical practice *in a way that fulfils scientific criteria and respects ethical as well 
as social concerns’? 


Genetic and biological advances 


For obvious reasons, development of modern biotechnology proceeded apace in 
bacteria, viruses and fungi much earlier than in higher organisms. Within bacteria, 
fungi and plants it is now possible to move almost any ‘gene’!°, from any one 


4 L. Rowen, G. Mahairas and L. Hood, ‘Sequencing the Human Genome’ (1997) 278 Science 605 and 

Schuler et al ‘A Gene Map of the Human Genome’ (1996) 274 Science 540—546. 

S.E. Koonin, ‘An Independent Perspective on the Human Genome Project’ (1998) 279 Science 36. 

D. Duboule, ‘The Evolution of Genomics.’ (1998) 278 Science 555. 

D. Tosteson, Symposium on ‘Genomics and Gene Therapy: Meaning for the Future of Science and 

Medicine’ (1997) Harvard Institute of Human Genetics, Cambridge MA 26 March 1997: cited in P 

Hieter and M. Boguski, n 2 above. 

8 D Wang et al ‘Large Scale Identification, Mapping and Genotyping of Single-Nucleotide 
Polymorphisms in the Human Genome’ (1998) 280 Science 1077. 

9 See n 6 above 

10 Gene is defined as "The fundamental physical and functional unit of beredity. A gene is an ordered 
sequence of nucleotides located in a particular position on a particular chromosome that encodes a 
specific functional product (1.e., a protein or RNA molecule).' Gene expression is defined as "The process 
by which a gene’s coded information is converted into the structures present and operating in the cell. 
Expressed genes include those that are transcribed into mRNA and then translated into protein and those 
that are transcribed into RNA but not translated into protein (e.g. transfer and ribosomal RNAs).' The 
definitions are taken from A Primer on Molecular Genetics (1992) US Department of Energy, Office of 
Energy Research, Office of Health and Environmental Rescarch, Washington, 36 
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organism to any other. The use of ‘gene’ here includes the coding sequence that 
provides the information necessary to produce the gene product (protein)!! and any 

nces that identify when, where (in which tissue, within the cell or in 
interstitial fluids) and how much of the product will be produced. Scientists are 
now able to choose a known gene product from virtually any source, identify its 
DNA sequence, manufacture it in the laboratory modifying the sequence so that it 
will be better expressed in the organism into which it is to be placed — attach to it 
the various signal sequences needed to identify: 


e when in the life cycle of the cell or organism that product will be expressed; 
e where in the cell or organism expression will occur; and 
e how much will be produced; and 


insert this new construct into an organism of choice. Clearly non-human 
biotechnology genetic modification knows few bounds. As a consequence, efforts 
have been made to establish international regulatory measures, it being considered 
inappropriate to leave regulation to the market and industrial initiatives in most 
countries. There are negotiations currently in progress to produce a protocol to the 
Convention on Biological Diversity!? to ensure the safe transport of genetically 
modified organisms between countries, and the United Nations Environmental 
Programme (UNEP) has produced a set of guidelines which define minimum 
standards for the safe manufacture and use of modified organisms.!? 

The transformation of bacteria and viruses is now routine. Viruses carry a small 
number of genes, and for many viruses the function of most of these is known. 
Insertion of a gene into a specific position is easily accomplished, and in general, 
the effect is predictable. Live viruses are often used as vaccines — the pathogenic 
impact for human and animal viruses having been attenuated by a variety of 
techniques. However, in many cases, the mechanism of attenuation is still poorly 
understood, and the impact on the virulence of the organism due to an inserted 
gene has to be investigated before the modified virus may be used on human or 
animal tissue. 

There remain many limitations to the use of genetic modification in higher 
organisms. The transformation of some plants remains difficult, and insertion of 
genes into large animals is problematic as the normally long generation time means 
that a very high yield of transformed animals is needed if the technique is to be 
used effectively. In general we cannot choose where the construct is inserted into 
the genome of the host plant or animal, even if the complete sequence of that 
genome is known. In many instances the insert may go into the middle of a vital 
gene, rendering the cell incapable of growing. Techniques presently available for 
insertion of genes into plant cells make it likely that a number of copies of the gene 


Il ‘A gene product is the biochemical material, either RNA or protein, resulting from expression of a 
gene. The amount of gene product is used to measure how active a gene is; aboormal amounts can be 
correlated with disease’: ibid 36. 

12 Article 19 para 2 of the Convention on Biological Diversity (CBD) requires the Parties to the 
Convention to 'consider the need for and modalities of & protocol setting out appropriate procedures, 
including in particular, advance informed agreement, in the field of the safe transfer, handling and use 
of any living modified organism resulting from biotechnology that may have adverse effect on the 
conservation and sustainable use of biological diversity'. The CBD is a legally binding agreement 
UT 1992) which has been signed by over 150 countries. It came into force on 29 

13. UNEP International Technical Guidelines for Safety in Biotechnology (1996). These Guidelines arose 
from the requirement in Chapter 16 of Agenda 21 (adopted at the United Nations Conference on 
Enviroament and Development in Rio de Janeiro in 1992) for the ‘Environmentally Sound 
Management of Biotechnology'. 
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will be inserted randomly into the genome. For plants, traditional breeding 
practices (over a period of time) allow choice of a plant carrying both a small 
number of insertions and with as little loss of other characteristics as possible. As 
these separate ‘constructs’ are inserted into different places within the plant 
genome, selection over time means that they segregate, and it is possible to choose 
plants that demonstrate a particular, desirable characteristic. 

The efficiency of transformation of plant cells is extremely low. Only a small 
proportion of the targeted cells is usually modified successfully depending on the 
technique. '* There are, however, a very large number of cells in the tissue targeted 
for transformation and in most plants it is possible to regenerate a complete plant 
from a single cell. By using markers such as antibiotic resistance, or herbicide 
resistance, it is possible to select those cells which have survived and are not 
susceptible to (say) the antibiotic — implying the resistance marker is present and 
is being expressed. Even where the conversion is only one in a million, selection 
systems are able to find the successfully transformed single cell and grow it into 
the entire organism, or grow numerous copies. 

The insert used is usually a small piece of DNA. Even for a large protein, the 
number of bases!> in the ‘gene’ is likely to be less than 5000. In addition most of 
the DNA in a chromosome has no known function and is thought of as ‘junk’. 
Insertion of a gene into these regions is unlikely to have a significant impact on the 
characteristics of the organism. 

Table 1 shows the size (in base pairs) of the genome or chromosome for a 
number of different organisms. A gene may require a few hundred to a few 
thousand base pairs, and, as we have said, even in humans, there are thought to be 
less than a hundred thousand genes. If a new gene is inserted into the genome 
amongst the 'junk' it ought to have no impact on other than the desired 
characteristics for the modification. Bacteria and viruses have almost no junk 
DNA, but the modification of their genetic information can be achieved precisely. 


Table 11€ 

Comparative Sequence Sizes Base pairs 
Largest known continuous DNA sequence (yeast chromosome 3) 350 x 10? 
Escherichia coli (bacterium) genome 4.6 x 10° 
Largest yeast chromosome now mapped 5.8 x 10° 
Entire yeast genome 15 x 10° 

Smallest human chromosome (Y) 50 x 10° 

Largest human chromosome (1) 250 x 10° 
Entire human genome > 3x 10° 


14 Between 1 in 1,000 and 1 in 10,000,000 cells are successfully transformed. 

15 DNA is made up of a set of 4 monomeric units called bases that are linked together in a linear chain to 
form a very long molecule. Each of the bases is able to associate in a specific manner with one of the 
others, providing 2 pairs of 'base-peirs. The DNA molecule is in general actually two, 
complementary strands wound around one another in a double helix. The four bases are usually 
named A, C, G and T. A and T par, as do C and G. If a strand of DNA has the sequence 
AACGTAAGCTGGG, its complementary strand will have the sequence TTOCATTCGACCC. The 
two strands will be aligned as 


16 n 10 above, 7. 
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Plant cells are routinely modified using a variant of Agrobacterium tumifaciens. 
This bacterium possesses an element (termed a plasmid) capable of entering a plant 
cell and taking over the function of the cell in order to produce a chemical upon 
which the bacterium lives. Scientists have subverted this plasmid, removing some 
of the genes that are deleterious to the plant and inserting the ‘construct’ of choice. 
There are many plants, however, that are not susceptible to the bacterium, and a 
ballistic method is used instead. The technique, termed biolistics, literally involves 
firing fine particles of a metal, usually gold, that have been soaked in the 
‘construct’ at a leaf or similar plant tissue. The DNA is taken up by a very tiny 
number of cells in the tissue. The selection procedures allow for the destruction of 
all cells other than those that contain genes resistant to the antibiotic or herbicide 
used. The remaining cells are those in which insertion has been successful and the 
inserted genes are working. These may then be cajoled into reforming an entire 
plant. 

It was realised from the inception of the use of this technology in organisms 
other than humans that there existed a potential for harm. Consequently regulatory 
structures were put into place that attempted, primarily, to identify the potential 
hazards and that endeavoured to reduce risk to within acceptable limits. 

The regulatory structures for non-human use of biotechnology were designed 
initially to examine risk only, and were largely confined to the identification of risk 
to human health and safety resulting from the manufacture of new organisms with 
new properties. At first the risk was considered only to be to those working in the 
environment in which the technology was being used. However, it was soon 
realised that there was a significant risk to the environment in the event of escape 
of organisms modified to be fitter than their corresponding wild-type in particular 
conditions. Risk to the environment therefore has to be seriously considered. In 
many instances, however, scientists working with modified organisms may forget 
that humans are part of the environment and the risk to humans outside the 
confines of the laboratory, factory or hospital may be notable. 

Today, virtually every country in the world has instituted some form of 
regulatory regime for the use of modern biotechnology in micro-organisms and 
plants. These are almost exclusively concerned with the minimisation of risk to 
human health and safety, or with minimisation of risk to the environment. The 
UNEP guidelines introduced in 1996 constituted an attempt to ensure a minimum 
baseline for regulatory structures in all countries. 

Conversion of animal cells is much more difficult. Although it is possible to 
select those where transformation has had some success — for example in animals 
that have extremely short generation times, as is the case with many insects — in 
general, generation times are too long. It is not possible to regenerate an entire 
animal from a single cell in the same way as has been achieved for plants. Insertion 
of DNA sequences into animal cells usually involves micro-injection, whereby the 
DNA construct is injected into individual cells. The proportion of successful 
insertions is relatively high — it must be at least 70 per cent for the process to be 

considered useful. If the fertilised egg is used as the host cell, all the cells of the 
' animal will contain the insertion. If the DNA is inserted into one of a group of cells 
that will eventually form the embryo, the resulting animal is a chimera. Some of 
the cells contain the construct, others do not, as only those cells which derive from 
that transformed will contain the inserted genes. If the construct produces ‘gene- 
products’ (proteins) which are only important within the cell in which the gene is 
found, then the chimaeric nature of the animal will be obvious. If the gene is 
intended to be manufactured within a cell, but used outside the cell, either in the 
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whole body or in a particular organ, the chimaeric nature becomes less important. 
This particular factor may be important for gene therapy in humans, where a 
specific gene cannot be inserted into the correct tissue. As long as the gene is 
present and expressed somewhere, the therapy may be effective. 

For reasons identified above, the techniques are not able to be applied directly 
to humans or, for the most part, animals. Not only are some procedures ethically 
questionable, but they may not be possible scientifically. We do not, as yet, have 
the scientific knowledge that would allow the regeneration of an entire human 
from a single cell. Nor would it be acceptable to use a selectable marker that 
would ‘kill’ off the vast majority of those we chose to modify. The insertion of 
genes, at will, into the genome of individual humans is therefore not yet a viable 
proposition. On the other hand, the technology is developing rapidly, and it may 
become possible to insert a particular sequence near to a sequence known to occur 
in a genome. Although there are only four bases that provide the alphabet for a 
DNA molecule, there are 1,024 different random sequences each consisting of 
five bases and over a million different sequences consisting of 10 bases. 
Recognition of a sequence of bases is a fundamental element to this technology 
and it is likely that systems that must be in existence already in some organisms 
will be found which are capable of directed insertion of a construct into a 
particular position in a DNA molecule. 

It is clear that many aspects of biotechnology already impact directly on humans, 
or will do so in the near future. Modification of plants and animals (by traditional 
means) so that they provide more effective foods is a centuries old practice. 
Modification of viruses, bacteria and fungi so that they act as less effective 
pathogens, or are usable as vaccines, is also a process that has been available for 
some generations. It is now possible to introduce ‘human’ genes into a whole range 
of organisms so that they can be used as factories to produce proteins that are 
important in food or in medicine; as models to allow a better understanding of the 
function of particular genes or gene products; as media for the growth (and study) 
of human pathogens; or for the preparation of cells or organs which will ultimately 
be used in human medicine.!? 


*Genetic disease’ 


Advances in human genetics over the last few years — particularly those resulting 
from the greater understanding that the human genome project is providing — are 
staggering. It is this aspect and the inherent possibilities, however remote, that 
have caught the imagination of so many. Technology now provides an 
opportunity to link many characteristics and ‘pathologies’ with the product of a 
gene, even where we are not sure of the actual function of that product. As the 
human genome project proceeds, it has become apparent that there are many 
variations in the standard complement of genes that identify each one of us as a 
unique individual. There are many natural modifications of individual genes in 
the population, most of which have no (as yet) discernible impact on the 
individual. What we observe are characteristics, or ‘phenotype’, not the presence 
or absence of a particular form of a gene. These characteristics may be the result 
of a multitude of causes to which many genes may contribute. The presence of a 
17 All cells have on their surfaces factors which allow them to be recognised as self, and therefore 


prevent them being destroyed by the immune system. The humanisation of organs in animals such as 
the pig requires these factors to be replaced by those found on human cells. 
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particular 'allele'!? or gene product may also result in alterations in multiple 
characteristics. 

Significant modification or mutation in a vital part of many genes would result in 
loss of function of the gene product, and in most cases, a failure to develop into a 
viable organism. Many mutations, however, result in disease, or increased 
susceptibility to disease, or simply to *undesirable' characteristics. 

Up to 3,000 diseases so far have been identified as having a genetic element; 
approximately two per cent of new-born children suffer from a perceptible genetic 
disorder. All of the characteristics we possess are decided by both the genes we carry 
(nature) and by the environment in which we live (nurture). Whilst it has been 
debated over many years as to which is the more important, for the purpose of this 
paper, it is of no concern — if there is a ‘gene’ which is implicated in a particular 
characteristic, then modification of that gene may result in a modification of the 
characteristic. It is now possible to test for the absence of a normal gene, or the 
presence of an abnormal one, even where the function of the gene is unknown. If 
tests are available to detect the gene, or any modification of it that has occurred, in an 
individual, the results may be used for both the alleviation of a condition, or for 
discrimination against the carrier. The development of tests thus presents us with a 
double-edged sword. In addition, for many conditions, we can identify the cause of 
the *deviation from the norm' — which we might term 'disease' — but we have no 
way of mitigating the impact of that deviation or of modifying the person. Intended 
modification of a gene or its expression by human intervention may modify the 
expressed characteristic, even though it is not the only gene involved, but other 
changes may also be observed. 

The definition of disease is, of course, problematic: to some, blond hair may be 
seen as normal, and dark hair would then be seen as pathological. Perceived 
disease (colour of hair, gayness, cystic fibrosis, likelihood of contracting cancer, 
diabetes, thallasaemias, Lesch Nyhan syndrome, Tay-Sachs disease, Huntington's 
disease) may be due to: presence or absence of a gene or allele different from that 
preferred; absence of expression, although the coding sequence would appear to be 
present; expression of too much or too little of the gene product; or wrong time or 
timing of the appearance of the gene product. 

Many genetic diseases are due to changes in just a single gene (monogenic), such 
as adenosine deaminase (ADA) and purine nucleoside phosphorylase (PNP) 
deficiencies. More than two hundred specific enzyme defects cause known human 
clinical syndromes, and over a hundred other genetic diseases have been 
biochemically characterised.!? Cystic fibrosis is the most common genetic disease, 
affecting some 30,000 individuals in the United States; about 2,000 children 
suffering from the disease are born each year. Tay-Sachs disease?! and 


18 An ‘allele’ is an alternative form of a genetic locus; for example, at a locus for eye colour there might 
be alleles resulting in blue or brown eyes; alleles are inherited separately from each parent. The allele 
is the actual nucleotide sequence of a gene on a chromosome. Changes in sequence from one allele to 
another arise as a result of mutation in the germ-line and can be transmitted to the next generation. 

19 J.B. Stanbury, J.B. Wyngaarden, D.S. Fredrickson, J.L. Goldstein and M.S. Brown, The Metabolic 
Basis of Inherited Disease 5th ed (New York: McGraw Hill, 1983) ch 1. 

20 US Congress, Office of Technology Assessment, Genetic Counseling and Cystic Fibrosis Carrier 
Screening: Results of a Survey-Background Paper, OTA-BP-BA-97 (Washington, DC: US 
Government Printing Office, September 1992). 

21 Tay-Sachs disease is a recessive disorder that affects the central nervous system to cause mental 
retardation and early death. It is a disease which predominantly occurs among Jews of Eastern and 
Central European descent and populations in the United States and Canada descended from French 
Canadian ancestors. 
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Table 2 

Disorder Number of Patients 

Adenosine deaminase deficiency 40-50 worldwide 

Purine Nucleoside Phosphorylase deficiency 9 patients in 6 families, worldwide 
Lesch-Nyhan Syndrome 1:10,000 males 

Arginosuccinate synthetase deficiency 53 cases known 

Ornithine carbamoyl transferase deficiency 110 cases known 





Huntington’s disease? are both associated with a single gene defect. However, 
although there are numerous diseases that may be genetically linked, as Table 2 
shows, the number of individuals affected by particular monogenic disorders is 
quite small.2? 

Familial history and epidemiology used in conjunction with modern gene 
technology make it relatively simple to identify a gene associated with a particular 
condition. There is very little that can be done, in terms of mainstream clinical 
procedures, to alleviate the symptoms of most monogenic diseases.” 
Theoretically, treatment of many such monogenic diseases by means of gene 
therapy is fairly straightforward. If it were possible to replace the gene by one that 
does not cause disease, in the same place in the genome, then the disease would be 
removed. But, modern gene technology has not, as yet, provided us with the tools 
that allow the removal of a gene within a chromosome and its replacement by a 
corrected form. It is not presently possible to replace genes in the ‘right’ place with 
absolute precision. However, if the disease is a result of the absence of a gene 
product, the provision of that product may alleviate all or most of the symptoms of 
the disease — insulin for diabetes is an obvious example of one such treatment. 

Multigenic disorders have always been seen as much more problematic in terms 
of treatment. In multigenic disease a number of genes, or their products, interact 
and very little is known about how changes in one gene or product may affect the 
interaction with others. However, even though other genes are involved, if a single 
gene modifies the ‘defective’ characteristic, then in time it may be possible to 
‘alleviate’ the condition using that gene or gene product. 

It is the genes that indicate a predisposition to a disease that are most likely to 
cause ethical and moral dilemmas when their ‘treatment’ is considered. If an 
individual has an increased susceptibility to a particular disease, then genetic 
information may be used to attempt to ensure that the individual is (so far as is 
possible) isolated from the vectors that carry the disease. If, however, there is an 
increased likelihood of developing an auto-immune disease, or suffering from 
breast cancer later in life, due to the presence of an allele different from that found 
in the normal population, the question arises as to whether that information should 
be available to the individual concerned. In the first case there is currently no 
treatment or prophylaxis. In the latter case the impact of any treatment on the 
development of the disease is not known. 


22 Huntington's disease is a dominant trait encoded in chromosome 4 that causes a debilitating brain 
disease that usually becomes evident only in a patient’s 40s or 50s (after reproductive decisions have 
been made). All who carry the gene will develop the disease. 

23 Human Gene Therapy — A Background Paper (Washington, DC: US Congress, Office of Technology 
Assessment, OTA-BP-BA-32, December 1984). 

24 E. Tracy, C.R. Childs and Scriver (1995) 56 American Journal of Human Genetics 359, cited in N A. 
Holtzman, P.D. Murphy, M.S. Watson and P.A. Bart, ‘Predictive Genetic Testing: from Basic 
Research to Clinical Practice’ (1997) 278 Science 602. 
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Probably more at issue than the treatment of disease which has a genetic base 
will be the identification of such diseases, and of individuals who are likely to be 
affected. If tests are developed which identify those likely to suffer, or those with a 
predisposition to a pathological condition, a variety of choices become available. 

Advances in gene technology present a number of possibilities: 


e to link a particular gene or gene product to a characteristic or to test for the 
presence or absence of a particular allele, and use the information to predict 
disease or predilection to disease. It may or may not be possible to offer 
treatment; 

e to replace the gene and thereby alleviate all or some of the unacceptable 
characteristics; 

e to replace the gene product and alleviate some or all of the unacceptable 
characteristics. The obvious example is diabetes, where treatment with insulin, 
originally derived from pigs and now manufactured, alleviates some of the 
disabilities suffered. Phenylketonuria is another example which is 'treated' by 
ensuring that the diet is deficient in phenylalanine. 


Genetic testing and screening 


There is a growing number of tests for diseases that might have a heritable element. 
In some cases there is a chemical present in abnormal quantities within body fluids 
and testing for the difference from the norm is an indication of a disease state. This 
method of disease detection or corroboration has long been used in medicine. 
Where a mutation has occurred within an allele, the identification of the absence of 
the ‘normal’ gene may depend on relatively simple genetic tests. If the exact 
mutation has to be identified, then sequencing of the gene may be required. 
Genetic testing is defined in a recent report by the National Institutes of Health 
(NIH) Task Force on Genetic Testing, as 


[t]he analysis of human DNA, RNA, chromosomes, proteins, and certain metabolites in 
order to detect heritable disease-related genotypes, mutations, phenotypes, or karyotypes for 
clinical purposes. Such purposes include predicting risk of disease, identifying carriers, and 
establishing prenatal and clinical diagnosis or prognosis. Prenatal, newborn and carrier 
screening, as well as testing in high risk families, are included. Tests for metabolites are 
covered only when they are undertaken with high probability that an excess or deficiency of 
the metabolite indicates the presence of heritable mutations in single genes. Tests conducted 
purely for research are excluded from the definition, as a are tests for somatic (as opposed to 
heritable) mutations, and testing for forensic purposes.?5 


Testing can allow for the identification of ‘diseases’ in individuals before the 
appearance of any symptoms. If a gene has been implicated in an increased 
probability of a pathological condition developing, then the test informs the patient 
of a possible increase in the likelihood of their becoming ‘ill’ or affected at some 
time in the future. 

Many questions arise about the use of genedé testing which have ethical and 
subsequently legal implications. If there is no available therapy to alleviate a 
disease that might be predicted by a test, questions have to be asked about whether 


25 Neil A. Holtzman and Michael S Watson (eds) Promoting Safe and Effective Genetic Testing in the 
United States (1997) — Genetic Testing: Task Force, National Institutes of Health — Department of 
Energy Working Group on Ethical, Legal, and Social Implications o£ Human Genome Research 
(http//nhgri.nik.gov) (NIH Task Force on Genetic Testing); and Holtzman, Murphy, Watson and 
Barr, n 24 above. 
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it should be performed. Even for those diseases which have been identified as 
being essentially monogenic — a single defective gene being responsible for the 
condition — we have no effective means of preventing the disease, and in most 
cases have little in the way of treatment to alleviate the worst features. Of course, 
in some instances we have been able to use therapies which improve the quality of 
life of those who suffer from a particular disease, and even ensure that the 
individuals live beyond the age of reproductive competence. Insulin dependent 
diabetes and cystic fibrosis are both examples. But the prognosis or time of onset 
of a disease cannot be detected by genetic testing. 

The impact of tests is so important that it is crucial that those performing them are 
competent, and that those tested understand fully the implications of choosing to 
take them. Cultural attitudes to illness and abnormality ‘run deep'.2$ These attitudes 
may be important in the application and interpretation of genetic testing and genetic 
screening procedures. Where a test indicates a likelihood of impairment, and is 
performed before birth or before implantation, should the provision of the test imply 
abortion? Predictive tests may have severe implications for the applicant or their 
family to obtain health or life insurance. Positive test results might not mean the 
disease will inevitably develop, or even anticipate the severity of the disease. For 
late onset diseases, there can be no reliable prediction of the age at which the 
disorder will manifest itself, the degree of debilitation, or the response to treatment. 

Markel suggests that '[u]nrelenting vigilance is necessary on the validity of tests 
and the reliability of the laboratories providing them, both as the tests are 
developed and as they are used on large numbers of people'.7 This is also 
highlighted by the NIH Task Force which recommends that ‘the genotypes to be 
detected by a genetic test must be shown by scientifically valid methods to be 
associated with the occurrence of a disease. The observations must be 
independently replicated and subject to peer review’ .28 

The symptoms observed in many illnesses might have many causes. Genetic 
testing may provide an additional diagnostic tool, a method of identifying which of 
the causes is responsible for the symptoms in an individual, and hence indicate the 
likely therapy. Can the information derived from genetic tests be limited to 
determining the therapy (as is done currently with blood tests)? However, in many 
cases, symptoms of one disease may be linked (genetically or otherwise) with a 
predisposition to other problems. The question then arises as to whether the results 
of the test should be used to inform the patient about those other problems. 

Tests provide information about a particular individual, but also provide 
information about their family — not only parents or siblings. This raises issues 
about individual autonomy, the possibility of making informed choices and the 
nature of the wider relationship between individuals and society. If a test has been 
performed on an individual's genetic material, should the information be made 
available to all those who may also be affected? Should permission for the test be 
obtained, not only from the person directly affected, but also from those whose 
lives might be altered following the test? The impact of what are often 
uncertainties resulting from testing may affect an individual's identity, their 
privacy and their relationships. These decisions cannot be made by the scientist, 
but are extremely important in determining what should and should not be done. 

Because of the methods by which deleterious mutations are identified, many of 
the new pathological conditions that have been associated with unusual alleles 
26 H Mattel (1997) Appendix 6 of the Report of the NIH Task Force on Genetic Testing (ibid). 

l . 
28 n25 above. 
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have been attributed to Ashkenazi Jews. The number of diseases now being 
described might suggest that Jews from Eastern Europe are the carriers of rather a 
large number of genetic disorders. That this is an artefact of the methodology may 
often be forgotten. A recent US Government report, for example, quotes the 
discovery of a genetic alteration that, in early studies, appears to double a person’s 
risk of colon cancer: ‘The genetic alteration, which can be identified with a $200 
blood test, is most prevalent among Jews of Eastern European descent. Once 
identified, people who carry this mutation can use regular colon examinations to 
detect cancer growth early when it is most easily treated’ .?9 

The NIH Task Force on Genetic Testing points out that ‘[it] is unacceptable to 
coerce or intimidate individuals or families regarding their decision about predictive 
genetic testing.'?? Respect for personal autonomy is regarded as paramount, 
informed consent must be obtained and it must be made clear that testing is 
voluntary. Prior to any predictive test in clinical practice, health care providers 
should describe not only the features of the test but its potential consequences. 
Whatever decision potential test recipients make, their care is not to be jeopardised. 

Testing also carries profound implications for those unable to give consent or 
fully understand the implications. Should tests be undertaken, for example, on 
children? Tests are already carried out on almost all children born in the United 
Kingdom or the United States to determine whether they have phenylketonuria, but 
this is of direct benefit to the child, as avoidance of foods containing phenylalanine 
serves almost as a complete ‘cure’ for the disease. If a test is undertaken on 
children, should this only be where there is an immediate or direct benefit? 

The NIH Task Force has also recommended that: ‘No individual should be 
subjected to unfair discrimination by a third party on the basis of having had a 
genetic test or receiving an abnormal genetic test result. Third parties include 
insurers, employers, and educational and other institutions that routinely inquire 
about the health of applicants for services or positions.'?! For this recommendation 
to be effective it would require the introduction of innovative legislation in most 
countries of a proactive rather than reactive nature. For example, in January 1998, 
the Vice-President of the United States called for federal legislation to bar 
employers from discriminating against employees on the basis of their genetic 
make-up. ‘Progress in genetics should not become a new excuse for 
discrimination, he said. ‘Genetic discrimination is wrong — and it's time we 
ended it'.?? 

Notwithstanding discrimination, genetic testing is likely to be an important tool 
in identifying individuals susceptible to disease, not only for attempting to protect 
them (or their offspring) from the consequences of the disease, but for the future 
consideration of determining priorities and allocation of resources within health 
services. It is important that the technology is regulated to ensure that: information 
is accurate; individuals are provided with information about the identified problem 
in order to make informed choices; the implications for relatives of those tested are 
clearly understood by the individual undergoing the test; testing does not result in 
unfair discrimination at work or for life and health insurance; and priorities and 
resource allocation decisions are based on as sound evidence as possible taking 
account of *the state of the art'. 


29 Genetic Information and the Workplace, Department of Labor, Department of Health and Human 
Services, Equal Employment Opportunity Commission & the Department of Justice — 20 January 1998. 

30 n 25 above. 

31 ibid. 

32 (1998) 9 Human Genome News, 1-2. 
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Gene therapy 


If a gene product is known to be faulty, or absent, it may be possible to treat the 
condition simply by providing the missing chemical that would have appeared had 
the gene-product not been absent. This has proved extremely difficult in many 
cases because it is not easy to place the required chemicals at the correct site 
(within a cell) at the time or with the timing needed. Instead of providing the 
protein, or the chemicals that result from the presence of the protein, it may be 
possible to provide the gene. Thus: 
Gene delivery can be achieved either by direct administration of gene-containing viruses or 
DNA to blood or tissues, or indirectly through the introduction of cells manipulated in the 
laboratory to harbour foreign DNA. As a sophisticated extension of conventional medical 
therapy, gene therapy attempts to treat disease in an individual patient by the administration 
of DNA rather than a drug. 


A major goal of ‘gene therapy’ is to provide the patient with healthy copies of 
missing or flawed genes. 

It is theoretically possible to replace a gene that is absent or not being expressed, 
but we have little in the way of mechanisms for the removal of a gene within 
human tissue. If an abnormal gene product is being expressed, and this is resulting 
in a disease condition, the presence of a gene expressing the normal gene product 
may not alleviate the condition. Identification of the presence of genes that are 
associated with abnormal conditions does not necessarily provide a solution. In the 
case of the genes BRCAI and BRCA2 that have been linked with a significant 
increase in the likelihood of breast or ovarian cancer, possible therapy includes the 
complete removal of the *offending' tissue but there is no evidence as yet that this 
radical procedure would relieve the problem. 

There have been a number of attempts to mask the effect of genes, in effect 
removing them by using anti-sense oligo-nucleotides™ that are believed to bind to 
the RNA before translation or to the DNA and stop the formation of the protein 
gene-product. 

Therapies that involve ‘changing the gene’ may include: 


e gene insertion, in which a new version of a gene is introduced into a cell; 

e gene modification, in which a gene already in place is altered; and 

e gene surgery, in which a particular gene is excised and may also be replaced by 
its normal counterpart. 


At present, only the first of these alternatives is available. 

It is not only the replacement of defective genes that may be important. If a gene 
is available which can allow the targeting of particular cells, then its insertion into 
a patient may allow novel therapeutic action. Anti-tumour cytokines is an example 
where the aim is to enhance the in vivo production of therapeutic chemicals. A 
further use of the technology involves the insertion of suicide genes into unwanted 
cells (such as cancers) the gene-product of which is capable of converting 
relatively benign drugs circulating in the bloodstream into cyto-toxins. 

It is possible to place a ‘new’ gene in germ-line cells (sperm or egg cells) which 


33 Stuart H. Orkin and Arno G. Motulsky, Report and Recommendations of the Panel to Assess the NIH 
Investment in Research on Gene Therapy (1995) National Institutes of Health, Washington DC. 

34 An oligo-nucleotide is a short length of DNA or RNA. As DNA is double stranded and consists of two 
complementary strands, the production of a piece of DNA or RNA which is complementary to that 
which is translated to form a protein (‘anti-sense’) may stop translation and little or no gene product is 
produced. 


614 © The Modern Law Review Limited 1998 


September 1998] Human Genetics: The New Panacea? 


would result in the inserted information being passed from that generation to all 
succeeding generations. Germ line gene therapy is not considered acceptable at 
present because of its permanence, and the lack of precision in the use of the 
technology. To some, the technique is ‘immoral’, as exemplified in the Directive on 
the Legal Protection of Biotechnological Inventions that was agreed earlier this year 
in the European Parliament. Germ line gene therapy remains unacceptable at the 
present time, and will remain so until we have much more control and understanding 
of the processes, both immediate and delayed, that may result from the insertion of a 
gene into what would be all the cells within that person and their offspring. 

The alternative is to place the replacement genes into the genome within 
‘somatic’ cells. Somatic cell gene therapy involves the introduction of a gene into 
cells with the expectation that the gene will be expressed and that a disease state 
will be alleviated. The gene is expressed only in those cells and is not passed on to 
future generations. It is hoped that the gene will remain in the cell and be expressed 
for a reasonable period of time, but it is not necessarily inserted into the genome 
within the cell. The technology may be performed in vitro on explanted autologous 
or other cells. The desired gene is inserted into the cell that is then placed within its 
human host. It is also possible to introduce the gene in vivo. 

Gene therapy may also be administered simply by using the gene in a way 
similar to a drug, providing the patient with an encapsulated gene capable of 
providing, for a short period, the necessary gene products and functions. Such 
genes would not be incorporated into the genome and would, in general, be lost 
ultimately from the target cells. l 

None of these techniques is without problems. Only a small proportion of cells is 
modified using any of the processes mentioned above. Generally, in humans, 
modified virus particles would be used to act as vectors for the insertion of genes 
into the human genome, and the number of cells infected may be small. The 
amount of gene product expressed may then be significantly less than might have 
been expected. It is not usually possible to insert the replacement gene into the 
affected tissue, ie the organ in which the normal gene product would be produced. 
For example, insulin is produced in the Islets of Langerhans in the pancreas. It may 
not be necessary to produce the insulin at that same site, as the functional site is 
different. If it were necessary to introduce the gene into that tissue, the difficulties 
might well be insurmountable. Many genes appear to function at a particular time 
or in response to particular environmental stresses or changes. It has not, as yet, 
proved possible to mimic the time at which a gene is switched on, or the response 
to stress. In addition, the gene product may not be produced continuously. Until we 
have a greater understanding of the promoter and signal sequences attached to 
genes, it will remain difficult to mimic the control. 

The insertion of ‘foreign’ genes into a patient is not new. All transplant patients 
carry genes which may be different from their own, and which may be expressing a 
slightly different protein with different properties that impact on the whole patient. 
Blood transfusion also involves the transfer of genes that may (for a short time) 
express proteins different from those in the patient. Somatic gene therapy is 
therefore part of the natural progression in medical science. The technology may 
enable the alleviation of many disease conditions and even the cure of human 
disease including cancer, and AIDS. 

It was originally envisaged that gene therapy would be used to treat monogenic 
disorders, but this has not proved to be the case. The number of individuals who are 
suffering from any single monogenic disease is too small to make the research 
effort economically viable, and the majority of protocols for gene therapy 
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throughout the world have concentrated on diseases of concern to much larger 
groups of individuals.) For the first 2,300 patients where treatment has been 
attempted, only 10 per cent have been for a range of monogenic diseases, 60 per 
cent have been for cancer, and about 18 per cent for infectious diseases (primarily 
AIDS)26 At the beginning of 1998, appro ximately three hundred protocols had 
been approved, involving 2,293 patients.°’ The vast majority of patients have been 
in the USA (75 per cent, 1,708 of 2,293); 367 patients have been treated in the 
European Union and Switzerland, of whom 95 patients have been treated in the 
UK. The diagram below shows the number of patients treated for identified 


problems. 
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Gene marking 









Cancer 





Gene therapy protocols for work with cancer patients have included both gene 
marking and ‘true’ gene therapy. Amongst the major areas of work have been: use 
of suicide genes which provide drug sensitivity to cancer cells; use of cells carrying 
genes which confer drug resistance into non-malignant blood stem cells to protect 
them from chemotherapy; insertion of tumour suppression genes into cancers; 
boosting of the host anti-tumour immune system; transfer of oncogene down- 
regulating genes to shut off cancer-inducing genes; and use of anti-sense genes to 
block the expression of cancer-promoting genes. 

Getting the gene into the relevant cell in a live human remains problematic. If an 
attenuated virus is modified so that it is capable of infecting the patient and 
carrying the required genes into appropriate cells, there is a possibility that the 
35 http//www.wiley.co.uk/genetherapy/discases.htm (January 1998). 

36 http//www.wiley.co.uk/genetherapy/ (5 March 1998). i 
37 http//www.wiley.co uk/genetherapy/genes.htm (January 1998). 
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virus may regain virulence, or infect persons other than the target. There are a wide 
variety of vectors used to insert the DNA into the desired cells. Techniques include 
micro-injection, where naked DNA is inserted into isolated cells, complexed DNA 
within liposomes, retroviral RNA vectors and DNA viruses (eg adenovirus, herpes 
and pox viruses). As Table 3 shows, retroviruses are best understood, and have 
therefore been used in most protocols, although they have the disadvantage of only 
infecting dividing cells. The virus is incorporated into the host genome in a random 
position. Adenoviruses have the advantage of being able to infect non-dividing 
cells, are said not to integrate within the genome, but are highly immunogenic. 








Table 335 

Vector Protocols Patients 
Adeno-associated virus 3 21 
Adenovirus 34 265 
Electroporation 2 8 
Gene gun 4 30 
Liposome 56 433 
Liposome/Adenovirus I 3 
Naked DNA 9 54 
Poxvirus 16 121 
Retrovirus 139 1100 
Retrovirus/gene gun i 6 
Retrovirus vector producing cells 22 155 
RNA transfer 1 0 
Transfection 5 94 
Totals 301 2293 





The tools are available to allow a very considerable expansion in the use of 
genes in providing new ways of treating disease but the problems highlighted in 
terms of the application of the technology must first be overcome. 

The NIH Panel that reported on the use of gene therapy in 1995 was extremely 
critical of that which had been done at that stage. They were excited by the promise 
of gene therapy but were concerned that ‘clinical efficacy had not been definitively 
demonstrated at this time in any gene therapy protocol, despite anecdotal claims of 
successful therapy and the initiation of more than one hundred Recombinant DNA 
Advisory Committee (RAC)-approved protocols’.9 The Panel identified 
difficulties in almost every aspect of the technology. They were concerned not 
only about the vectors used but that the scientific basis for comprehending the 
manner in which some vectors interact with human tissue was not well understood. 
There was concern that the basic research required to underpin much of the work in 
human patients had not yet been done adequately, and ‘in the enthusiasm to 
proceed to clinical trials, basic studies of disease pathophysiology, which are likely 
to be critical to the eventual success of gene therapy, have not been given adequate 
attention’. The Panel believed that these studies could have been attempted in 
animal models before their use in humans, and that such studies could well have 
offered alternative treatment procedures. On the other hand, the report went on to 
38 http//www.wiley.co.uk/genetherapy/vectors.html (5 March 1998). 


39 See n 33 above. 
40 ibid. 
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identify the need for further clinical studies to evaluate the gene therapy approach. 
This makes it clear that animal experiments cannot provide complete information. 
In particular, it is important to use human clinical studies for cystic fibrosis, cancer 
and AIDS. 

The Panel was unsure about the interpretation of the results of many of the gene 
therapy protocols that had been attempted at the time of their report. Problems of 
‘very low frequency of gene transfer, reliance on qualitative rather than 
quantitative assessments of gene transfer and expression, lack of suitable controls, 
and lack of rigorously defined biochemical or disease endpoints'^! were cited. The 
overall impression of the Panel was that only a minority of clinical studies had 
been designed to yield useful, basic information. A further problem highlighted 
was that the ‘hype’ regarding the results achieved implied a greater degree of 
success than had actually been observed. The Panel emphasised that this could 
undermine confidence in the integrity of the field and might ultimately hinder 
progress in development of the successful application of gene therapy to human 
disease. 


Xenotransplantation 


Modern biotechnology may also be used to overcome rejection of transplanted 
animal tissues. This procedure would reduce the problem of many more organs 
being required for transplantation than are currently available. The transplantee 
acutely rejects animal organs unless the immune system has been suppressed (or 
modified). This happens normally when the donor is human, but careful choice of 
donor and the use of immuno-suppressive drugs slows or stops rejection. Rejection 
of animal organs is likely to be much more severe than that of human organs. It 
will be possible to make the animal tissue ‘closer’ to that of the human into whom 
it is to be placed by changing a variety of ‘recognition sites’ which occur on the 
surface of all cells. This would decrease the amount of suppression of the immune 
system required to allow acceptance of the new tissue whilst retaining the capacity 
to resist disease. There are many scientific issues which -might be addressed, 
including the similarity of physiology between the donor and human tissue, 
sterility of donated tissue, and the possibility of transfer of dormant viruses to the 
immuno-suppressed human (or animal) Scientists are working on the 
*humanisation' of animals, particularly pigs — seen to be the most likely donors 
of organs — and many of the problems of rejection have been solved. The UK is 
likely to allow transplantation from pigs to humans, but has ruled out the use of 
primate organs both for moral and safety reasons. 

The risks of disease transmitted from animal to man through xenotransplantation 
are significant. Even where organs are humanised, the patient will still require 
suppression of their immune system, and any infectious agents in the animal tissue 
may be passed on. In order to maintain 'sterility' the animals will have been kept in 
isolation, and are likely to have been born using caesarean section. It is possible to 
screen for known pathogens likely to infect humans, whether immuno-suppressed 
or immuno-competent, and only use animals that appear not to be infected. There 
are, however, likely to be dormant viruses incorporated into the genome of the 
animal which, under the new physiological conditions, could be activated to affect 
the transplanted tissue within the patient, the patient's own tissue, or even be 
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transferred from the patient to the general public. It is well established that most 
new emerging human inféctious diseases generally have their origins in other 
species.‘ The risks to the general public are extremely small, are impossible to 
estimate, and may be too small to justify monitoring patients over an extended 
period of time. Such risks may well be considered worth taking, but the hazard may 
be substantial. 

An editorial in Nature in January 1998 strongly advises a worldwide moratorium 
on the use of xenotransplantations, arguing that the rejection problem requires much 
more work, and that the potential risks of disease transfer are currently too great to 
accept.43 Given the potential risk to the public, the issue is first and foremost an 
ethical one. Before introducing a regulatory framework driven by technical 
considerations, an informed public debate is needed so that the public can decide 
whether it wishes to consent to clinical xenotransplantation at all and, if so, under 
what conditions.“ The United Kingdom currently takes one of the most stringent 
positions, having introduced a moratorium on clinical trials until further research 
shows that transplants are safe and that the science is sufficiently developed to offer 
transplant recipients real benefits.* The government has set up a Xenotransplantation 
Interim Regulatory Authority, and is expected to produce legislation later this year. 

Artificial organs and human cells and tissues provide alternatives to xenotrans- 
plantation, and would avoid the risk of xenozoonoses. One company is to market an 
artificial skin, based on cultured human cells, for example, while stem cells extracted 
from umbilical cord blood offer a promising alternative to bone marrow transplants.46 


Cloning 


The debate about cloning has concentrated on the possibility of individuals 
attempting to make identical copies of themselves, and the repugnance felt by 
many that this might be possible. It is likely that the scientific lessons derived from 
the cloning of animals will lead primarily to the cloning of tissue rather than of 
whole organisms. The brunt of the discussion on cloning has concentrated on the 
development of techniques to produce exact genetic copies of an individual (with 
respect to nuclear DNA). The main advantages of experiments on cloning would 
appear to be the identification of the biochemical and physiological controls which 
might allow the reconstitution of an organ from a small number of cells. Thus: 
‘Nuclear replacement research can improve our knowledge about physiological 
processes and the genotype. For example, it is hoped that this work will offer a 
greater insight into the origins of cancer and other cellular development processes 
such as ageing and cell commitment.' 47 


———————— —É'ÁPÁNETEP RO —s n 

42 See eg, B. Hjelle et al ‘A Novel Hantavirus Associated with an Outbreak of Fatal Respiratory Disease 
in the Southwestern United States: Evolutionary Relationships to Known Hantaviruses’ (1994) 68 J 
Virol 592; S S. Morse and A. Schluederberg, ‘Emerging Viruses: The Evolution of Viruses and Viral 
Diseases’ (1990) 162 J Infect Dis 1; F.A. Murphy, New, emerging, and reemerging infectious 
diseases" (1994) 4 Adv Virus Res |. 

43 ‘Halt the Xeno-bandwagon: Xenotransplantation’s Risks Make a Moratorium Essential’ (1998) 319 
Nature 309. 

44 F H. Bach and H V. Fineberg ‘Call for Moratorium on Xenotransplants’ (1998) 391 Nature 326; and 
R. A. Weiss ‘Transgenic Pigs and Virus Adaptation’ (1998) 391 Nature 327. 

45 (1997) 385 Nature 285. 

46 (1996) 382 Nature 99. 

47 Cloning Issues in Reproduction, Science and Medicine A Consultation Document Human Genetics 
Advisory Commission (HGAC) and Human Fertilisation & Embryology Authority (HFEA), (1998) 
Department of Health. 
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Development of therapeutic agents 


The development of gene products which will be significant as therapeutic agents 
in other organisms (clotting factors in sheep’s milk, or vaccines in plant products) 
is already important in the pharmaceutical industry. The use of products derived 
from human tissue is problematic because these may contain factors capable of 
infecting humans. It has long been held that recombinant blood products (produced 
in yeasts or bacteria), such as blood clotting factors used for haemophiliacs, are 
much safer than those derived from human blood as contaminating agents are 
absent. This is theoretically true, but currently both serum-derived Factor VIII and 
recombinant factor VIII are stabilised by the addition of serum albumin. In the 
United Kingdom, the cost of the recombinant factor VIII is more than double that 
of factors derived from pooled human serum. Because of concerns about the 
infectivity of new-variant CJD, the Government has recently decided that it will 
not use pooled serum from within the UK. The production of human gene-products 
in plants in particular is likely to provide a source of relatively safe products, 
indistinguishable from those derived from human tissue in large quantities and at 
reasonable prices. 


Conclusion 


Clearly there are many avenues open to the scientist to use biotechnology in 
humans or in other organisms for the benefit of humans. All of these are being 
explored. Many of these approaches may carry considerable risks, or may prove 
unacceptable. Human genetics may or may not succeed in becoming the new 
panacea. In the meantime we may have been presented with a veritable Pandora's 
Box. Whilst scientists and physicians are capable of identifying the possibilities 
which may advance therapeutic procedures, they are no better equipped than 
anyone else to identify the social and moral issues that might result from their use. 
Only society can ultimately decide the degree of importance to be attached to the 
benefits, hazards and impact of these. Such fundamental decisions within an area 
of inherent uncertainty can only be made within a properly constituted regulatory 
framework. Only law can provide the mechanisms that can facilitate effectively 
the negotiation between fact and value and the taking of necessary decisions about 
the nature and direction of scarce resources for both research and policy. 
Regulation also carries with it a number of other advantages. By ensuring that 
controversia! developments and the practices of scientists and clinicians are 
properly authorised and monitored a potent regulatory framework can assist 
public acceptance of ‘cutting edge’ techniques such as those discussed above. 
Besides being instrumental in the policy process law thus promotes legitimacy and 
accountability. 

The issue of which regulatory devices are to be given preference is of course a 
matter of conjecture and debate, but lessons can surely be drawn from the 
growing provisions and literature on their use in the field of non human 
biotechnology, in addition to those in the ever widening field of innovative medical 
technologies. 


48 cf the discussion in Julia Black's paper in this volume. 
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Regulation as Facilitation: Negotiating the Genetic 
Revolution 


Julia Black* 


Regulation of genetic technology, some would claim, is an oxymoron. Genetic 
technology is simply out of control.! If you turn to ask what structures exist to 
regulate genetic technology, however, then you find a mass of legal regulations, 
non-legal rules, codes, circulars, practice notes, international conventions, and 
ethical codes. There exists an enormously complex set of advisory bodies, 
regulatory bodies, committees, professional bodies, and industry associations, 
operating at an international, national and sub-national level. In the UK, at the 
national level alone, there are over eleven different bodies involved in the 
regulation of some aspect of genetic technology. Surely in this morass of 
regulation someone, somewhere, must be exerting some form of control? 

But the charge is more complex: it is essentially that control is not being 
exercised over what it should be. That regulation is not finding the right answers, 
or indeed asking the right questions. Moreover, that science is defining the agenda: 
in Beck's phrase, the debate about its course occurs as an obituary for activities 
begun long ago.? 

Indeed, one of the striking aspects both of the debate about genetic technology 
and of its regulation is the number of different conceptualisations of the ‘problem’ 
which genetic technology poses and thus of the solutions that should be found. It is 
seen variously to be an issue of risk (to health, the environment), a question of 
choice (of patients, consumers), a matter of property rights (to patents, an 
individual's DNA), of confidentiality (against employers, insurance companies, 
other family members), or a question of ethics. Moreover, the definition of the 
problem which is adopted by regulation and the solutions proposed are not always 
those that others would share. 

Given these fundamental divergences of views, it is suggested that regulation has 
a role to play which is not, or not simply, about control, but rather about 
facilitation. Regulation has an important role to play in connecting the arguments 
of participants, in facilitating the integration of the wide range of views as to the 
appropriate course that the technology and its regulation should take. The first task 
of this article is to explore the extent to which this occurs at present: to examine 
just what questions the current regulation of genetic technology asks, and what 
questions others consider it should be asking. What do the regulatory systems and 


* Law Department, London School of Economics and Political Science. 
My thanks go to Rob Baldwin, Anne Barron, Damian Chalmers, Tim Cross and Guntber Teubner for 
reading and commenting on an earlier draft, and to the participants of the Modern Law Review 
conference on Law and Genetics for their responses to the paper given at the conference. 
Responsibility for views, errors and omissions remains my own. 


| A view most forcefully put by Beck: U. Beck, Rist Society: Towards a New Modernity (London: 
Sage, 1992, trans M. Ritter); further U. Beck, Ecological Politics in an Age of Risk (London: Polity 
Press, 1992, trans A. Weisz); id, Ecological Enlightenment: Essays on the Politics of the Risk 
Society (New Jersey, Humanities Preas, 1995). 

2 Beck, Ecological Politics in an Age of Risk, ibid 203. 
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their participants consider their purpose and rationale to be, and what gaps exist 
between that internal perspective and that of those outside the regulatory system as 
to the central issues which should be addressed. 

The main purpose of the article is then to consider how regulation may facilitate 
the integration of those different perspectives. Integration does not mean the 
replacement of a multitude of perspectives with the regulatory imposition of just 
one. Rather integration is the full recognition of different perspectives in the 
regulatory process. The call for integration in this form is one which is often made. 
The ways to achieving that integration, it is frequently advocated, are the 
development of forms and forums of consensus-building and co-operation, and the 
adoption of communicative, procedural models of regulation. The labels vary 
across writers and disciplines: ‘proceduralisation’,? ‘civic science',* ‘scientific 
proceduralism',5 or simply 'democratisation',$ but they share a common desire. 
That is to open up the decision process, to deny any one voice authority in that 
process, and through the integration of views and perspectives to arrive at accepted 
solutions to intractable problems. The negotiation of regulation. 

To the extent that the facilitation of such negotiative, or integrationist, models 
requires simply institutional re-design, then finding ways to achieve this is 
complicated although solutions can probably be found, at least at the level of policy 
formation. However it is suggested that facilitating integration also requires that 
attention be paid to other dimensions of regulation which are sometimes overlooked, 
notably those of cognition and communication. In particular, attention has to be paid 
to the standing of different parties in that negotiation, to the weight or authority which 
will be ascribed by participants to each voice, and to the barriers to communication 
which it is suggested that different cognitive systems give rise. 

With respect to the issues of standing and of cognitive authority, then, at present, 
the scientific voice is that which is granted the status of objectivity, and thus, in the 
current rules of debate, authority and legitimacy. Lay views are often seen as 
irrational, based in ignorance, as mere emotions or prejudices. As such they have 
only such weight as is necessary to afford them in a democratic society. They are 
either an irritation or something which should be indulged, depending on your view 
of popular politics. But the scientific language is that which is accepted; it is the 
official language of debate. For ‘lay’ views to be accepted, then (to an extent) they 
have to re-translate themselves into the language of science, and in so doing accept 
the scientific definition of the problem. For a negotiation to occur which fully 
recognises and gives standing to other voices, there is a need for a reorientation of 
the cognitive aspect of regulation. This requires in part a re-conceptualisation of 
the view that ‘expert = objective, lay = irrational’. It is on such an exercise that a 
number of writers have embarked, and the nature of that exercise will be explored 
in part here. 


3 R. Mayntz, ‘The Conditions of Effective Public Policy: A New Challenge for Policy Analysis’ 
(1983) 11 Policy and Polincs 123; G. Teubner, ‘Substantive and Reflexive Elements in Modem 
Law’ (1983) 17 Law & Soc Rev 239;G Teubner, ‘After Legal Instrumentalism? Strategic Models of 
Post-Regulatory Law’ in G Teubner (ed), Dilemmas of Law in the Welfare State (Berlin: de Gruyter, 
1985); H. Willke, ‘Societal Regulation through Law?’ in G. Teubner and G. Febbrajo (eds), State, 
Law, Economy as Autopoietic Systems (Milan: Guiffre, 1992). 

4 T. O'Riordan, ‘Exploring the Role of Civic Science in Risk Management’ in C Hood and D. Jones 
(eds), Accident and Design: Contemporary Debates in Risk Management (London: UCL Press, 

1996). 


5 KS. Shrader-Frechette, Risk and Rationality: Philosophical Foundations for Populist Reforms 
(Berkeley: University of California Press, 1991). 
6 Beck, Ecological Politics in an Age of Risk, n | above. 
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There is a more fundamental problem, however, which it is suggested here faces 
an approach to regulation which seeks to facilitate integration. It is one which 
occurs on the communicative dimension, and is one which the idea of ‘re- 
translation’ emphasises. It is that the languages of science, commerce, ethics, 
ecology, law are foreign to each other; neither can hardly understand what the 
other is saying, let alone why they are saying it. Until this problem is addressed, 
simply focusing on the structural dimension, providing the structures in which 
different actors can participate, will not lead to a negotiated agreement. This is 
because the different participants speak different languages. The conditions for real 
communication do not exist. This ‘dialogue of the deaf’ is particularly striking in 
the context of genetics. What is needed, it is suggested, is the means by which this 
language barrier can be overcome. This cannot be provided by the development of 
a common language, however, for the cognitive differences are too fundamental. 
Nor should it be provided by an ‘official’ language, for that would represent the 
dominance of one cognitive perspective over all others. Rather, it is suggested, 
regulation needs to facilitate communication by taking on the role of interpreter or 
translator: putting the views of each set of participants into a language that the 
others can understand. It can thereby enable the integration, the negotiation of 
regulation, which is required. 


Regulation: structural, cognitive and communicative dimensions 


In analysing the regulation of genetic technology it is proposed to focus on three 
dimensions of regulation: the structural, the cognitive and the communicative. 
There are thus other dimensions which are here excluded, notably that of 
preferences: the article will not explore the different interests which participants 
have nor how they are pursued.” 

The structural dimension is essentially the institutional context in which 
regulation occurs. The ability of actors to enter a particular regulatory or decision 
making forum is structured by institutional rules and norms, both legal and non- 
legal. Some may be able to access that forum relatively easily, others may find 
that they are excluded from it, or can only enter in a limited way. So there may be 
insiders and outsiders with respect to a particular forum: those who have access to 
a particular forum and those who do not. 

The cognitive dimension refers to the perceptions of participants, their ‘world 
views’, their rationalities, their operating logics.? The communicative dimension 
refers to the communicative interaction between participants.'!° The dimensions 
may interact. Thus the non-legal norms which may define entry to a particular 
forum or the standing of a participant in that forum may themselves be defined by 


7 There are a number of analyses of the relationship between preferences and perceptions: for a 
discussion of the relationship between tbe cognitive aspect and that of preferences in the context of 
institutional analysis see J. Black, ‘New Institubonalism and Naturalism in Socio-Legal Analysis: 
Institutionalist Approeches to Regulatory Decision Making’ (1997) 19 Law and Policy 51. 

8 lam here drawing on sociological institutionalist analyses of decision making: see in particular R. 
Scott, Institutions and Organizations (California: Sage, 1995); W. Powell and P. DiMaggio (eds), 
The New Institutionalism in Organisational Analysis (Chicago: Univ Chicago Press, 1992). 

9 For a discussion see for example the references cited in n 8 above, and R. Friedland and R. Alford, 
‘Bringing Society Back In: Symbols, Practices and Institutional Contradictions’ in Powell and 
DiMaggio, n 8 above. 

10 It thus clearly has resonance with the communicative models of Habermas; most recently J. 
Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy 
(Cambridge: Polity Press, 1996). 
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the cognitive dimension: the institutional actors’ own sense of who should have 
access and who should not. Institutional structures may facilitate communication. 
Indeed it is the adjusting of such structures to this end which is advocated by many 
as the solution to the problem of cognitive fragmentation (fundamental divergences 
of perspective or world views). 

Focusing on these three dimensions of regulation illustrates very clearly the task 
facing regulators in facilitating negotiation and integration. It is that cognitive 
fragmentation itself places a considerable barrier to communication. Different 
cognitive structures simply have different languages. This barrier thus exists even 
if the appropriate institutional structures are in place. Participants in the debates on 
the course and regulation of genetic technology simply speak different languages; 
simply providing the structures in which they can all participate in a decision will 
not serve to overcome this communication barrier. Focusing on the structural, 
communicative and cognitive dimensions of regulation indicates the differences in 
perspective which different actors have as to the definition of and solution to the 
*problem' of genetic technology and the implications which this has for the 
languages in which issues relating to genetic technology are debated, and the role 
for regulation which this entails. 

The next three sections of the article explore three different aspects of genetic 
technology: genetically modified organisms (GMOs) and genetically engineered 
products (GEPs), genetic technology in the human and medical context, and that of 
the rights to the exploitation of genetic technology. With respect to each, the 
analysis will focus on the structural dimension of the regulation, and ask who has 
access to the regulatory or decision making fora and who does not (‘insiders’ and 
'outsiders'), on the cognitive dimension, asking what the different 
conceptualisations are of the problems posed or issues to be addressed, and on 
the communicative dimension, the languages which are used. Whose definition of 
the problem is the definitive one? What language dominates? Which discourse do 
others have to adopt in order to be heard? Is the language of science, or medicine, 
for example the only one which is seen as valid; do all other arguments have to re- 
translate themselves into this language in order to be recognised as ones that have 
to be addressed? To what extent, finally, is there an attempt to negotiate a 
regulatory decision between different participants and what form does that 
negotiation take? 


Regulating GMOs and GEPs 


Techniques of genetically modifying organisms are well advanced, and an 
increasing number of genetically engineered products are being developed and 
marketed.!! Regulation of this aspect of genetic technology is fragmented and there 
are a number of different regulatory fora in which issues concerning research into 
genetic engineering and the development and marketing of genetically engineered 
products are raised. The principal actors are scientists, both in universities and in 


ns 

11 Genetically engineered maize, soya, cotton, tomatoes and potatoes are being grown in the US and 

Canada, and a tomato pures made from genetically modified tomatoes was first sold in the UK in 

1996. In total 124 consents for the release of GMOs had been granted between 1993 and June 1997; 

in December 1996 the European Commission decided to give its approval to authorise the marketing 

of GM maize for unrestricted use; approval has been given for a GM oilseed rape, and several otber 

applications are pending Details are given in ACRE's newsletters (available at http// 
www.shef.ac.uk/doe). 
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industry, industry itself, and a plethora of regulatory bodies whose membership 
reflects the traditional corporatist relationship of government, business and unions. 
There are few opportunities for the wider public to enter the regulatory fora, and 
they are recognised principally in their capacity as consumers. The issues or 
problems raised by genetic engineering are seen solely in terms of risk. The 
organising principle of the regulation is thus risk, and moreover, whilst there is 
some recognition in principle that different perceptions of risk may exist it is not 
clear to what extent a technical, scientific measurement is discounted in favour of 
public perceptions of risk.!2 

There are tensions which arise between those who are inside the regulatory fora, 
the regulators and regulated, but these are as to whether or not the regulation is 
accurately targeted towards the right risks, not as to whether risk is the most 
appropriate organising principle. The concerns of those who are outside are often 
much broader and more fundamental, often going not to issues of risk, although 
those are raised, but to the activity of genetic engineering itself, and to the wider 
implications it can have with respect to related issues of for example, intensive 
farming, the growth and dominance of agri-business, or the disadvantaged position 
of smaller farmers particularly in developing countries. Such 'ethical' objections 
are however effectively excluded from the regulatory fora. 


Regulatory fora and principal actors 


The conduct of genetic research and the development and marketing of GEPs is 
regulated by laboratories themselves and by governmental bodies who bear a 
wealth of acronyms. The key regulatory instruments are the Code on Good 
Laboratory Practice, and the regulations on contained use!? and deliberate 
release,!4 both of which implement EU directives.!5 The contained use regulations 
are issued under the Health and Safety at Work Act 1974 (HSWA) and their 
operation is principally the responsibility of the Health and Safety Executive 
(HSE), acting in consultation with the Department of the Environment (DoE). In 
practice this is undertaken by the Advisory Committee on Genetic Modification 
(ACGM), a non-statutory body. The ACGM advises on the granting of consents, on 
policy development and EU negotiations, and produces guidance.!6 Enforcement is 
the function of the HSE, which has specialist inspectors for the purpose. The 
deliberate release regulations are issued under the Environmental Protection Act 
1990 (EPA), and their administration is principally the responsibility of the DoE, 
acting in consultation with the HSE. Again, in practice this task is undertaken by 


12 On the distinctions between them, see further below. 

13 GMO (Contained Use) Regulations 1992, SI 1992/3217; amended by the GMO (Contained Use) 
(Amendment) Regulations 1996, SI 1996/967 and the GMO (Risk Assessment) (Records and 
Exemptions) Regulations 1996, SI 1996/1106 (exemption from risk assessment with respect to 
human health for imported or acquired GMOs). 

14 Genetically Modified Organisms (Deliberate Release) Regulations 1992, SI 1992/3280 (as 
amended), made under Part IV of the EPA 1990 

15 Council Directive on the contained use of genetically modified micro-organisms 90219/EEC OJ No 
L 117/1 and Council Directive oa the deliberate release into the environment of genetically modified 
organisms 90/220/EEC OJ No L 117/15. These Directives were based on the OECD's report, 
Recombinant DNA Safety Considerations, OECD, 1986. In addition, the Advisory Committee on 
Dangerous Pathogens publishes advice on work with dangerous pathogens, and GMOs may also be 
biological agents under the Control of Substances Hazardous to Health Regulations 1994. 

16 The latter task has now been given to a permanent Technical Sub-Committee, established in 1996. 
See further ACGM Newsletter No 21, February 1997. 
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an advisory body, the Advisory Committee on Releases to the Environment 
(ACRE), which is established under the EPA.!7 

The regulation of products which are to be placed on the market is also governed 
by regulations rooted in EU directives. The regulation of genetically engineered 
products, or products containing GMOs, initially occurred under the deliberate 
release regulations but gradually several discrete systems of regulation are being 
developed for different types of products, or where appropriate the regulation is 
being assimilated into existing regulation of similar products. So whereas the 
initial 1992 regulations covered the marketing of all GMOs,!5 subsequent changes 
have created separate regimes for medicines and veterinary products,!? animal feed 
additives? and foods and food products which are produced from GMOs or 
contain GMO products.?! The change is often described as a move from ‘process’ 
to ‘product-based’ regulation: from scrutinising any act of genetic modification to 
scrutiny of the product itself.?? In fact process regulation continues, and moreover 
GM products are still subject to a risk assessment which is over and above that 
which is applied to products of the same type. 

The principal actors in this regulatory environment are thus scientific researchers 
in universities and industry, industry itself, and those who sit on the different 
regulatory quangos. Regulation occurs within laboratories and industry, and those 
working with GMOs or producing GEPs are required to have local safety 
committees to advise on risk assessments. The membership of ACGM and ACRE 
follow a corporatist model, combining government, industry and union representa- 
tives. All have a scientific background and the latter are meant to have some kind 
of broad remit to represent the public, and they include a number of ecologists.2? 


Access 


The operation of the regulation is structured essentially as a series of discrete and 
individualised negotiations between applicant and regulator. Those working with 


17 ACRE used to be the sub-committee of the ACGM on releases to the environment. 

18 But not non-living GMOs or products derived from GMO products which were not themselves 
GMOs (bread containing modified wheat, for example). 

19 Under the Genetically Modified Organisms (Deliberate Release) Regulations 1995, SI 1995/304, 
implementing EC Directive 94/15/EC OJ No L 103, the authorisation and supervision of medicinal 
products for human and veterinary use is to occur on a European basis: Council Regulation EEC No 
2309/93 (OJ No L214) lays down an EC procedure for their authorisation and supervision and 
establishes a European Agency for the Evaluation of Medicinal Products. The Regulation provides 
for the specific risk assessment of medicinal products containing or consisting of GMOs 

20 The change was again introduced by the 1995 Deliberate Release Regulations, which provide that 
with respect to the marketing of additives which fall under the Feeding Stuffs Regulations 1991 (SI 
1991/2840, as amended by SI 1993/1442, 1994/499 and 1994/2510) incorporated or to be 
incorporated in any feeding stuff, a specific risk assessment of additives containing GMOs has to be 
undertaken. The 1995 regulations implement Directives 70/524 OJ No L270, and 93/114/EC OJ No 
L334, 

21 The Genetically Modified Organisms (Deliberate Release and Risk Assessment Amendment) 
Regulations 1997, S1 1997/1900 add to the exemptions from the requirement for consent novel foods 
or ingredients containing GMOs which fall under Regulation EC No 258/97 OJ No L 43 concerning 
novel foods and food ingredients. The regulation provides for specific environmental risk assessment 
of novel foods or novel food ingredients which contain or consist of GMOs and introduces a 
labelling regime. It 1s administered in the UK by the Advisory Committee on Novel Foods and 
Processes and MAFF. 

22 Fora discussion of the distinction see J. Tait and L Levidow, ‘Proactive and Reactive Approaches to 
Risk Regulation: The Case of Biotechnology’ (1992) 24(3) Futures 219. 

23 For an early assessment of the composition of ACRE see L. Levidow and J. Tait, ‘Advice on 
Biotechnology Regulation: the Remit and Composition of Britain’s ACRE’ (1993) 20 Science and 
Public Policy 193. 
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GMOs are required to notify HSE of the intention to use premises for genetic 
modification work for the first time and for certain subsequent individual activities, 
and in some cases await specific consent from HSE before starting the work. Those 
intending to release or market GMOs must apply for consent to the appropriate 
body, usually ACRE. The controls to be adopted are negotiated between the 
applicant and the regulator. 

There is some attempt to broaden the conversation which currently occurs 
between regulator and applicant to include third parties. This is made through the 
publication of a register of notifications and approvals for both contained use of 
GMOs and their release. The HSE maintains a register of notifications of contained 
use which is open to public inspection.” It is required to publish a specified 
minimum amount of information concerning the identity of the notifier, the type of 
activity being undertaken, plans for monitoring the GMO and for emergency 
response, and the valuation of any foreseeable effects of the GMO.” The 
applications for deliberate release are also placed on a public register,” and the 
ACRE Guidance requires applicants to provide a summary conclusion of the risk 
assessment which would be comprehensible to a layman.?/ Applications to release 
for non-market purposes must in addition be publicised in one or more newspapers 
which circulate in the locality of the release, and must contain a statement of the 
purpose and nature of release to be made and which other specified bodies have 
been notified.28 ACRE’s advice as to consent will also be entered on the register. 
Although there is no formal mechanism for public objections to be made or taken 
into account, the ACRE guidance indicates that ACRE will consider public 
comments prior to the final decision; to this end its advice is entered at least two 
weeks before the final decision.” 

There is a tension, however, between providing transparency of the regulatory 
system and protecting the confidentiality of the regulated. To this end, beyond this 
minimum amount the notifiers under the contained use regulations can claim that 
the information should not be disclosed as it would adversely affect their 
competitive position or ability to obtain a parent (on the basis that the information 
has to have been previously unpublished). The onus is however on the notifier to 
give full justification of this claim.?! Under the deliberate release regulations 
information may be witheld from publication (but not from ACRE) if it is 
commercially confidential. Applicants have tried to make extensive use of these 
exclusions, marking all information as commercially confidential and on occasion 
witholding information from the regulators themselves on that basis, practices 
which the regulators have criticised. Further, following pressure from applicants 


CE I———————————!———————— !!y t 
24 Reg 16. The register 1s not complete in that it only contains those notifications for which express 
consent has to be given by the HSE, that is first uses of Group II organisms, and Type B operations 
with Group II organisms 

15 


26 Reg 17 

27 Guidance, paras 3.32, 3.44 and 3.908). 

28 Reg 8. 

29 ACRE guidance, para 3.91. 

30 See further below. 

31 Reg 15(2). 

32 EPA s 123(3Xa). The criterion used for deliberate release is thus slightly different than that which 
applies under the Contained Use Regulations, which applies to information which would adversely 
affect the applicant’s competitive position. Note in any event that the Environmental Information 
Regulanons 1992, SI 1992/3240, apply, governing freedom of information with respect to the 
environment. 

33 ACRE Newsletter, Issue No 7, June 1997. 
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that the information put on the register was allowing protesters to vandalise the 
release sites, the regulations were amended in 1995. Information to be included in 
advertisements for crop plants now does not have to include details either of the 
dates of release or their location. 

The principal way in which the public enters the area of decisions as to the 
research and development of genetically engineered products is as a consumer. 
Participation takes the form of either buying or refusing to buy genetically modified 
products. In order that consumers can participate even in this way, they need 
information as to whether the product has been genetically engineered or contains 
engineered ingredients. Parts of the industry have resisted labelling on the basis that 
consumers will not understand the information which is being given and will be 
scared off buying the food, or have said that it is not feasible because of the practices 
adopted by suppliers: in the US, companies have refused to separate out genetically 
modified soya from normal soya. Nevertheless, in November 1997 an EU regulation 
came into force requiring the labelling of genetically engineered foods.35 


Conceptualisation/definition of the problem 


The issue at which the regulation is addressed is that of risk. Risk has been the 
defining conceptualisation of the problems posed by GMOs throughout the 
development of the regulation. Initially focused on the risk to human health, the 
regulation subsequently broadened to include risks to the environment.» In its 
Thirteenth Report, which was to a considerable extent the precursor to the 
regulation, the Royal Commission on Environmental Pollution considered the 
range of impacts, particularly undesirable impacts, which the release of GMOs 
could have on the environment.?? The manipulation of a virus, for example, could 
unintentionally alter its virulence or widen the range of susceptible organisms; 
indirectly, it could change the range of insects who carry the virus, so bringing it 
into contact with previously unaffected plant species. Projects that engineered 
plants to produce toxins may have the danger that the toxin will appear in a part of 
the plant that might be eaten by non-target animals or humans; the cultivation of 
the crop on a wide scale may encourage the development and spread of insects 
resistant to it. Herbicide resistant genes could spread to weeds, which could lead to 
greater use of herbicides overall. The release of antibiotic resistant genes could 
accelerate the dissemination of antibiotic resistant genes in pathogens. Genes 
inserted into new host organisms may transfer after release to other organisms with 
undesirable consequences. Non-pathogens could be converted to pathogens. 
Finally, consideration has to be given to the extent to which the effects of the 
release of GMOs could be reversed: whether the GMOs could be recovered or 
eradicated, and how their disposal would be managed, particularly if they had the 
capacity to become converted into novel pathogenic agents. 


The solution proposed and adopted was to adopt a precautionary approach to risk 
34 1995 Deliberate Release Regulations, taking into account Commission Decision 94/73WEC OJ No L 
292. 


35 Regulation (EC) No 258/97; as yet no guidance has been issued by MAFF, or indeed any other 
member state, as to the implementation of the regulation. 

36 However an amendment which would have introduced an ethics commission was rejected during the 
passage of the EPA: see L. Levidow and J. Tait, ‘The Greening of Biotechnology: GMOs as 
Environment Friendly Products’ in V. Shiva and I. Moses (eds), Biopolitics (London: Atlantic 
Highlands, 1995) 134 

37 Royal Commission on Environmental Pollution, Thirteenth Report, The Release of Genetically 
Engineered Organisms to the Environment, Cmnd 720 (London: HMSO, 1989) chapters 4 and 5. 
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management. A precautionary approach to risk is one in which the risks which are 
potentially posed are assessed in advance and attempts made to reduce or eliminate 
them.38 In Wildavsky’s phrase, it attempts to ensure ‘trial without error’ .*? Controls 
are put in place even in the absence of information on the extent of the risks posed. 
It contrasts with a reactive approach, in which a product is assumed to be safe until 
a particular hazard is identified and proven. The rationale underlying the regulation 
was that the act of genetic modification itself posed risks above and beyond those 
posed by traditional breeding techniques. It is this idea that genetic engineering is 
inherently risky, coupled with a precautionary approach and a case by case 
assessment of risks, which was thus adopted by the 1990 EU directives on 
contained use and deliberate release which form the basis of the current system of 
regulation.4° 

The regulation implements this precautionary approach by adopting a strategy of 
individualised assessment and approval, rather than the formulation of rules which 
attempt to prescribe in advance what is or is not permitted, or to set out particular 
safety requirements that have to be met. Release of GMOs is permitted only after 
an assessment has been made of their capacity to cause harm to the environment or 
to the health of humans or other living organisms, or to human senses or property.*! 
For both non-marketing and marketing releases the regulations require a detailed 
assessment of the risks to the environment including potential impacts on the 
ecosystem (eg genetic stability and mobility, pathogenicity, ecological and 
physical traits, antibiotic resistancy, ecological aggressiveness) and the risks to 
human and animal health. The applicant must also give details of measures to 
monitor and control the spread of GMOs, means of cleaning up waste and 
emergency plans to abort the release.4? The precautionary approach to risk 
regulation is maintained with respect to GEPs by the deliberate release regulations. 
Moreover, as noted, even though the regulation is moving to the development of 
separate product regimes, the risk assessments which are required parallel those 
required by the deliberate release regulations. 


Internal debates 


Although those within the regulatory fora agree that the issue to be addressed is 
that of risk, they disagree on whether or not the regulation is appropriately 
targeted and as to what degrees of risk are posed. The contained use regulations 


38 The precautionary principle was originally enunciated by the West German government in 1976 in 
the field of pollution control, and has become highly influential in debates both on environmental 
regulation and on approaches to risk regulation more generally See further T. O’Riordan and J. 
Cameron, Interpreting the Precautionary Principle (London: Earthscan, 1994) 

39 A. Wildavsky, Trial Without Error: Anticipation vs Resilience as Strategies for Risk Reduction 
(London: CIS, 1985). 

40 The precautionary principle underlies the Government's sustainable development strategy in 
environmental regulation: Sustainable Development. The UK Strategy, Cm 2426 (London: HMSO, 
1994). 

41 There are exceptions which recognise that the purpose of releasing some genetically modified 
organisms may be to further pest control or to break down toxic wastes; in these cases the provisions 
on prohibition notices and the powers of inspectors where they fear imminent harm are disapplied: 
1992 Deliberate Release Regulations, reg 4. 

42 Regs 6 and 11; Schedules | and 2. The GMO (Deliberate Release) Regulations 1995, SI 1995/304 
introduced a simplified system of notification for higher plants. The GMO (Deliberate Release and 
Risk Assessment) Regulations 1997, SI 1997/1900 added a requirement with respect to applications 
for marketing that they contain information which could be relevant to the establishment of a 
possible register of modifications introduced into a species; and information about proposed 
labelling to indicate that the product contains or consists of GMOs. 
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have been strongly criticised by scientists, industry, and by the regulators 
themselves on the ground of lack of ‘fit’ with scientific understandings and 
laboratory practice.® In its report on the competitiveness of the biotechnology 
industry, the Select Committee on Science and Technology found that the original 
categorisation of organisms adopted in the regulation, which was meant to be 
based on the degree of risk which they pose, was ‘risible’ in the eyes of scientists, 
with the consequence that the whole risk assessment system was being brought 
into disrepute.“ The need for any system of regulation over and above that 
required by existing standards of good laboratory practice is itself questioned. 
Many scientists engaged in genetic engineering take the view that the hazards 
presented are low or even minimal, and that a precautionary regulation focused 
specifically on genetic products is unnecessary: genetic engineering poses no 
more hazards than the introduction of non-indigenous species and is in fact more 
precise than traditional cross breeding techniques.‘ Indeed even the chairman of 
the ACGM which administers the regulations stated that there was no evidence 
that the technique of modification was itself hazardous.4$ Industry argues strongly 
that the regulations place it at a considerable competitive disadvantage vis à vis 
the US and Japan, and that it should be relaxed and refocused.* In the words of 
the BioIndustry Association, *much of the regulation put in place by the European 
Commission is based on old science and reflects concerns that have not proved 
justified.’48 


Outsider perspectives 


The regulation thus sees the problem posed by genetic engineering as one of risk, 
and within those fora the debate is as to the appropriate fit of the regulation to the 
degree of risk which is in fact posed. The debate about genetic engineering which 
occurs outside the regulatory fora shares the risk-based conceptualisation of the 
issue, but adopts a very different perception of the risks which are posed. But in 
contrast to the regulatory focus, those who at present are outside the regulatory fora 
do not see the issues to be confined to risk. So not only do the conclusions which 
are reached differ given the common definition of the problem, but that definition 
is itself challenged. The conceptualisations of the issues and the language in which 
they are expressed are thus fundamentally different. 

Attitudes to genetic engineering, in particular to its acceptability, tend to be 
rooted in a wide range of factors. Evidence from a number of public attitude 
surveys conducted indicates that acceptability is linked, inter alia, to the perceived 
need of the technology or its products, to the interaction of genetic technology with 


43 See for example comments in ACGM Newsletter No 19, April 1996. 

44 Select Committee on Science and Technology, Regulation of the UK Biotechnology Industry and 
Global Competitiveness, 199-203, HL Paper 80, paras 5.25—5.26. The basis of distinguishing 
between Group | and II organisms was altered in 1995, and the classification is now based not on the 
detailed characteristics of the organism, but on a qualitative assessment in cach individual case of 
whether it ıs likely to cause adverse effects to humans, animals, plants or the environment: EC 
Directive 94/51/EC; The GMO (Contained Use) (Amendment) Regulations 1996, SI 1996/967. 
Guidance on the application of the criteria is contained in EC Decision No. 95/1579/EC, and further 
in ACGM, A Guide to the GMO (Contained Use) Regulations 1992, as amended in 1996 Both this 
distinction and that between Type A and B operations ts to be abolished under proposals for a 
fundamental revision of the Contained Use Directive. 

45 Evidence to the SCST, Report on Biotechnology, ibid paras 5.8—5.12 

46 ibid para 5 11. 

47 See further ibid 

48 BioIndustry Association, A Charter for Biotechnology, 1997, 9. 
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other practices of which the person may not approve, and to the attitude taken to 
the wider social impacts it is perceived that the use of genetic technology will 
have.49 Thus it is resisted on the basis that it may lead to more intensive farming, 
the use of pesticides, or exploitation of farmers in developing countries (‘genetic 
imperialism’). The use of the growth hormone rBST, for example, is opposed on 
the basis that it will simply be to the benefit of large agri-businesses at the expense 
of smaller farmers; genetically modified seed because of its impact on the issue of 
farmers’ rights or on developing countries’ farming practices. 

Opposition is manifested in a number of ways. There has been strong resistance 
to genetic engineering from environmental groups and consumers in both the US 
and Europe. In Austria, for example, a referendum last year on the continuation of 
the ban of genetically altered corn received 1.2 million supporting signatures. A 
referendum in June 1998 in Switzerland on the ‘gene protection initiative’ 
proposed a ban on, inter alia, the breeding and purchase of transgenic animals and 
the release of GMOs into the environment (the proposal was actually defeated). In 
November 1997 Greenpeace filed petition with the US Environmental Protection 
Agency demanding that it revoke permits for certain GE crops, and English Nature 
is pressing for a three year moratorium on such crops.5! Others have taken more 
direct action, for example digging up crops.5?? In April 1997 a week long ‘Global 
Days of Action Against Biotechnology’ was organised, with over 200 groups in 24 
countries participating.5? 


Attempts at negotiation 


An attempt at negotiating or mediating between the different perspectives is 
perhaps made in the definition of risk which appears to be adopted by the 
regulatory bodies. It has been suggested that in its membership ACRE embodies a 
tension between technical risk assessment and policy issues irreducible to scientific 
evidence,™ a tension which is explored further below. In the absence of empirical 
evidence it is not clear exactly how that tension in practice is resolved. The 
guidance issued by ACRE does however recognise the essentially qualitative 
nature of much risk assessment. It states that whilst risk is to be assessed as far as 
possible on the basis of technical and scientific measurements, given the 
uncertainties which pervade consideration of the possible impacts of GMOs on 
human health or the environment much of that assessment is necessarily qualitative 
rather than quantitative in nature.55 The requirement is thus that the risk assessment 
statement should comprise a reasoned appraisal based on the best available 
quantitative or qualitative measure of risk to the environment and human health. 


49 See generally, D.P Ives, Public Perceptions of Biotechnology and Novel Foods: A Review of the 
Evidence and Implications for Risk Communication (Norwich: Centre for Environmental and Risk 
Management, UEA, 1995), J Durant (ed), Biotechnology in Public. A Review of Recent Research 
(London: Science Museum, 1992). 

$0 The ability to retain a certain proportion of seeds from that year's crop to sow for the following year 
(which obviously reduces the amount of seed which the farmer will buy from the seed seller/ 
manufacturer). 

51 The Guardian, 12 April 1998. 

52 For example, in Ireland the Gaelic Earth Liberation Front dug up the first field of a genetically 
engineered crop (sugar beet) to be planted in there: Nature Biotechnology vol 15, November 1997, 
1229, and crops have been dug up in Scotland: The Guardian 12 April 1998. 

53 The week was organised by Jeremy Rifkin's Foundation on Economic Trends and the Pure Food 
Campaign (both in the US). For details see B. Nasto and J. Lehrer, 'Antibiotech week raises tension 
over transgenic food', Nature Biotechnology, vol 15, June 1997, 499. 

54 Levidow and Tait, n 23 above 

55 ACRE Guidance, para 4.5. 
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This view is shared by the HSE and by a recent interdepartmental committee on 
risk assessment.56 

There are necessarily limits, however, to the extent that the risk assessment 
process can be used as a means of mediating the different perceptions which 
surround this aspect of genetic technology. For whilst the regulation is firmly risk- 
based, risk is not seen by those outside the regulatory fora to be the only problem 
which is posed by GMOs and GEPs. There is an opposition to the very activity of 
genetic engineering, issues of risk aside. There is no formal venue in the regulatory 
or approval process for these concerns to be expressed, and industry is very 
opposed to there being one. The BIA's Charter for Biolndustry urges the 
government to 'stand firm against attempts from whatever direction, to attach 
ethical considerations to safety or indeed, other technical legislation.'57 However, 
the result is a closure, structural and cognitive, of the regulatory system to the 
concerns voiced by those who do not have access, formally or informally, to the 
regulatory fora in which decisions are taken. The legal remits of the regulatory 
bodies define the issue in terms of risk, and risk is the only acceptable regulatory 
criterion for many of those who seek regulatory approval. The result is that those 
who argue against the release of genetically engineered crops or the sale of 
genetically engineered seeds or foods on the grounds that they will, for example, 
contaminate organic crops, or lead to undesirable farming and commercial 
practices, are simply met with the answer that release is safe, or that the risk can be 
controlled. That safety is not, or not the only, point, is not a debate in which the 
regulatory system will currently engage. 


Human and medical genetics 


Issues of human and medical genetics are also addressed in a number of different 
regulatory fora, and the main actors are scientific researchers, the medical 
profession, and a number of regulatory or advisory bodies which are staffed 
principally by scientific and medical professionals. The principal contrast between 
the regulation of human and medical genetics and that of GMOs and GEPs is the 
broader definition of the problems which are raised. The issues which are raised by 
genetic technology in the human and medical context are seen not solely in terms of 
the risks posed but of the appropriate adaptation of medical ethics to accommodate 
that technology. Ethical issues appear in turn to be defined and driven in large part 
by the medical profession. Non-medical or scientific professionals enter principally 
in their capacity as patients, although the Advisory Committee on Genetic Testing 
and the Human Genetics Advisory Commission have a remit to consider the wider 
social implications of genetic engineering. Again, however, there are differences in 
cognition, in the conceptualisations of the problem and the perceptions of the issues 
to be addressed between those who are within the decision making and regulatory 
fora and those who are outside it. Attempts to negotiate or mediate between these 
different perspectives have been patchy; an exception is with respect to cloning, 
where there is currently a concerted effort to address the matters which non- 
scientists and medical practitioners consider to be important. 


56 Use of Risk Assessment within Government Departments: Report prepared by the Interdepartmental 
Liaison Group on Risk Assessment, HSE 1996; and see further, The Deregulation Initiative, 
Regulation in the Balance. A Guide to Risk Assessment, DTI 1993; DTI, The Use of Scientific 
Advice in Policy Making, DTI 1997. 

57 n 48 above, 9. 
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Regulation of genetic technology in the human and medical context is 
fragmented, and not nearly so structured as that which relates to GMOs and 
GEPs. For that reason, we will look first at the different regulatory fora,*® their 
principal participants and the main access points, but then explore the dimensions 
of cognition and communication in more depth with respect to three different 
contexts in which genetic technology is deployed. These are testing (which is 
increasingly routine), gene therapy (which in scientific and clinical terms is a 
nascent technology, but in which research trials is occurring) and cloning (which is 
nascent). 


Regulatory fora and principal actors 


In the area of human and medical genetics, the fora in which decisions are taken as to 
the development, application and use of genetic technology are dispersed. They 
operate at a sub-national level, within laboratories and the medical profession, at a 
national level, both within the internal bureaucracy of the health service and as 
statutory and non-statutory executive bodies, and at an international level. The 
diffuse and often opaque nature of the decision making structures and the partial 
nature of the regulation mean that access points are dispersed, and thus the 
categorisation of ‘insiders’ and ‘outsiders’ is often fluid and unclear. Again, in the 
absence of detailed empirical research, only published documents and guidelines can 
be used as witnesses to the perceptions which are held of the issues to be addressed. 

Laboratory research is the subject of the GMO regulation outlined above. In 
addition, research programmes are reviewed by the relevant funding bodies for 
their ethical acceptability, and all research involving patients must be approved by 
local research ethics committees (LRECs) set up in each health authority. The 
terms of reference of the Human Genetics Advisory Commission (HGAC) include 
the review of scientific progress in human genetics. There are also separate 
regulatory fora relating to discrete areas of research. Research into gene therapy 
must be approved by the Gene Therapy Advisory Commission (GTAC),” which 
was set up to supplement the work of the LRECs. It must also be authorised by the 
Medicines Control Agency, which must be satisfied that it meets the required 
levels of safety, efficacy and quality. Research which involves the use of human 
embryos requires approval from the Human Fertilisation and Embryology 
Authority (HFEA).6! Pathology laboratories (which investigate the causes of 
disease) are accredited by the Clinical Pathology Accreditation (UK) Ltd which 
audits the standards of professional practice existing in the laboratories. 

Further, a number of international conventions apply to genetic research, in 
particular to research into human cloning. In November 1996 the Council of 
Europe adopted a Convention for the protection of human rights in biomedicine 
and has agreed that ocols on, inter alia, genetics and medical research will be 
developed under it. The Convention includes a moratorium for a minimum of 


58 Given that there are gaps in the regulatory structure, this will in fact also include fora in which 
decisions as to the clinical deployment of genetic technology are made. 

59 GTAC has issued two sets of guidance: Guidance on Making Proposals to Conduct Gene Therapy 
Research on Human Subjects, September 1994, and Writing Information Leaflets for Patients 
Participating in Gene Therapy Research, August 1995. 

60 Under the Medicines Act 1968 and Directive 65/65/EEC, as subsequently modified. 

61 Under the HFEA Act 1990. 

62 Convention for the Protection of Human Rights and Dignity of the Human Being with regard to the 
Application of Biology and Medicine, adopted by the Committee of Ministers on 19 November 1996 
(Doc DIR/JUR(96)14 — Legal Affairs Directorate of the Council of Europe). 
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five years on germ line gene therapy in humans. In November 1997 UNESCO 
adopted the Declaration on the Human Genome and Protection of Human Rights, 
which seeks to establish universal principles covering all research into the human 
genome and its application when it appears that it might conflict with human 
dignity and the rights of the individual. 

The use of genetic technology in medical applications is also subject to 
regulation which derives from a number of different sources. The supply and 
manufacture of genetic tests is regulated by the Advisory Committee on Genetic 
Testing (ACGT), which has issued a voluntary code of practice on testing services 
which are supplied directly to the public rather than via the NHS.% A Directive on 
in vitro diagnostic tests, which would include genetic tests, is also being negotiated 
by the EC Council of Ministers.“ Any product developed from genetic engineering 
which is intended for medical use has to be approved by the European Medicines 
Evaluation Agency before it can be marketed in the EUS or by the MCA for 
market authorisation in the UK,© and there are obligations to maintain records 
relating to medicinal products. 


Access 


Such an array of regulatory bodies would appear to contradict Beck’s contention 
that ‘medicine possesses a free pass for the implementation and testing of its 
"innovations" '.588 To a significant extent, however, the principal actors within 
these different regulatory and decision-making fora are medical professionals, and 
as noted, non-professionals enter principally in their capacity as patients. Their 
access is defined in terms of the medical norms of informed consent, and those 
norms determine what information they should receive, in what manner, and what 
principles of confidentiality should attach to that information. 


Conceptualisations/definitions of the problems 


The issues which genetic technology raises are to some extent seen as questions of 
risk, but to a large extent seen in terms of the ethics of patient care. In other words, 
how the advances in genetic technology should be passed onto the patient, rather 
than what those advances should be. There is one important exception, and that is 
with respect to the use of genetic technology in the reproductive context. The main 


63 ACGT, Code of Practice and Guidance on Human Genetic Testing Services Supplied Direct to the 
Public, September 1997. 

64 See further, ACGT, Consultation Report on Genetic Testing for Late Onset Disorders (November, 
1997). The Directive would require all in vitro diagnostics (IVDs) to be CE marked in declaration of 
conformity with the essential requirements of the Directive in order to be placed on the market. 

65 Established under Council Directive 87/22/EEC (OJ No L 15, 17.1 87, p 38) on the approximation of 
measures relating to the marketing of biotech medicinal products, following the procedure in 
Council Regulation 2309/93. Authorisation is given by the Committee for Proprietary Medicinal 
Products (part of the Agency), which takes into consideration the environmental safety requirements 
set out in the Deliberate Release Directive. EMEA operates in addition to the National Biological 
Standards Board, set up under the Biological Standards Act 1975, which manages the National 
Institute for Biological Standards and Control (NIBSC) which monitors the safety and quality of 
biological substances used in medicines such as vaccines, hormones, whose purity or potency cannot 
be adequately tested by chemical or physical means. 

66 The MCA is supported by independent advisory committees, chiefly the Committee on the Safety of 
Medicines and the Medicines Commission (which also consider 

67 id Directive 91/507/EEC on updated standards and protocols for the testing of medicines for human 


68 Beck, Rusk Society: Towards a New Modernity, n | above, 207 (emphasis included). 
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areas of debate at present concern the activities of genetic testing, gene therapy and 
cloning, which are considered separately below. 


Genetic testing 

Genetic testing for some diseases is already part of established medical practice. 
Testing is used either for diagnostic purposes, to test for the causes of particular 
symptoms, or for predictive purposes. Predictive testing provides information as to 
whether a person has a genetic disorder which may lead to, or which may mean 
that they are susceptible to, particular diseases. Genetic testing can be of benefit 
both to an individual or couple, and to the overall gene pool of a particular group. 
Genetic testing of Ashkenazic Jews in the US has reduced the incidence of Tay- 
Sachs disease in the population by 90 per cent.© Testing may be carried out on 
adults or children (neo-natally or pre-natally). Since the 1950s, most babies in the 
UK have had blood tests to establish whether they have inherited the genetic defect 
responsible for PKU. More recently, it has become possible to test at various stages 
of pregnancy for genetic conditions responsible for Tay-Sachs disease, 
Huntington’s disease, cystic fibrosis, Duchenne muscular dystrophy (DMD), and 
thalassaemia. Tests for genetic susceptibility to common diseases such as cancer, 
heart disease and diabetes are being developed, and it is reasonable to expect that 
an increasing range of tests will become available in the next few years.” 

Most genetic testing in the UK is carried out within the NHS, and is based on 
regional genetics centres which serve groups of health authorities. Other genetic 
testing services may be provided by general practitioners, within particular medical 
specialisms such as oncology and haematology, and within research settings, often 
in collaboration with regional genetic centres.7! There is also an increase in the sale 
of genetic tests developed in pharmaceutical companies directly to the public, 
bypassing the normal medical structures.?? Direct services aside, the decisions as to 
when testing should be offered are made within the relatively diffuse and opaque 
decision structure of the NHS. Discussion and guidance on when testing should 
occur has come from a number of medical bodies, including the Royal College of 
Physicians,” the British Medical Association,"^ and from the Nuffield Council on 
Bioethics.75 The consensus view of these organisations is that testing should be for 
therapeutic purposes only, and in particular only for serious diseases, that it should 
allow carriers for a given abnormal gene to make informed choices regarding 
reproduction, and/or go towards alleviating the anxieties of families and 
individuals faced with the prospect of serious genetic disease.” Regulation, 
however, is currently patchy. 

Regulation of genetic testing is found principally in professional guidelines and 
in the single voluntary code which has thus far been issued by the Advisory 
Committee on Genetic Testing. Established in 1996 on the recommendation of the 


69 BMA, Our Genetic Future: The Science and Ethics of Genetic Technology (Oxford: OUP, 1992) 
192. 


70 See ACGT, Consultative Report, n 64 above. 

7| ibid, Chief Medical Officer and Chief Nursing Officer, Population Needs and Genetic Services: An 
Outline Guide, PL/CMO (95) 5 and PL/CNO (93) 4. 

T2 The subject of ACGT, Code of Practice, n 63 above. 

73 Royal College of Physicians of London, Ethical Issues in Clinical Genetics (London: Royal College 
of Physicians, 1991) 

74 n 69 above. 

75 Nuffield Council on Bioethics, Genetic Screening: Ethical Issues (London: Nuffield Council on 
Bioethics, 1993). 

76 ibid para 3.9. 
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Select Committee on Science and Technology," the remit of the ACGT is to 
consider and advise health ministers on developments in genetic testing, the 
ethical, social and scientific aspects of testing and establish requirements to be met 
by suppliers of genetic tests. It considers tests in use in clinical practice and to be 
supplied to the public. Those which are to be supplied directly to the public have 
first to seek the approval of the ACGT,’8 although the Committee has no powers to 
proceed against those who do not seek its approval. 

The ACGT has not sought to regulate the availability of tests in the clinical 
setting, and the decision making fora here are health authorities. It has sought to 
provide guidance on the procedures which should be followed in conducting 
certain types of tests, those for late onset disorders,”? but not for other types of 
disease. This is otherwise the subject of NHS circulars and the professional ethics 
of patient care. The process of testing itself is subject to a fair degree of regulation 
from other sources aimed at ensuring the accuracy of the test results, and much of 
this will be put on a statutory footing when the IVD Directive is introduced. 

Those inside and outside the profession and the regulatory fora appear generally 
to accept the view that genetic testing raises a wide range of issues. There is doubt 
as to the predictive reliability of the tests, particularly for late onset disorders and 
diseases which are not caused by a single gene. Tests are also not wholly accurate, 
or do not test for all forms of a disease.9 The absence of treatment for a diagnosed 
disease and the uncertainty surrounding predictive testing mean that people may 
receive information the significance of which is uncertain and to which they cannot 
respond by taking preventative or curative action. Moreover, pre-symptomatic 
testing may have significant psychological implications. 

At present, these issues are addressed in the context of the doctor-patient 
relationship, and by the doctrine of informed consent. It is considered essential to 
ensure that full consent to be tested has been given and that the information is 
imparted in an appropriate manner with full counselling and support. The need for 
such clinical support (and doubts as to the adequacy of its current provision) has 
been repeatedly emphasised by the Nuffield Council! the BMA,® in the Select 
Committee's Third Report on Human Genetics,8? and by the ACGT.* It is required 
by the ACGT’s Code of Practice for those who supply tests directly to the public. 

Testing is thus seen essentially to be a matter of individual patient choice,® 
although there are particular issues where testing of children is concerned. 


Select Committee on Science and Technology, Third Report, Human Genetics: The Science and its 
Consequences HC 1994/5, HC Paper 41. 
ACGT, Code of Practice, n 63 above. 
ACGT, Consultation Report, n 64 above. 
For example, there are over eighty mutations of the CF gene; the current tests will identify only 
those which occur in around 85 per cent of the population, leaving the other 15 per cent undetected. 
Nuffield Council, n 75 above, chapter 4, especially para 4.21. 
BMA, n 69 above, 193—200. 
SCST, Third Report, n 77 above, paras 72-106. 
See the ACGT Code of Practice, n 63 above, and Consultation Report, n 64 above. 
n 64 above, peras 5 and 6. Indeed, the unlikelihood of such support services being adequately given 
by such suppliers, as well as concerns about the accuracy of the tests, underlay the ACGT's 
recommendation that only certain tests should be supplied outside the clinical context The ACGT's 
Code of Practice (para 3) provides that only tests for carner status of recessive disorders, where such 
status carries no direct bealth implications for the individual (eg cystic fibrosis), should be provided 
directly to the public. They should not be provided for inherited dominant and X-linked disorders, 
chromosomal disorders (eg Downs syndrome), late onset disorders (eg Huntington’s), or for the 
genetic component(s) of multifactorial diseases (eg beart disease or cancer). Genetic tests should not 
be provided over tbe counter for children 
86 See ACGT Consultation Report, n 64 above; Population Needs, n 71 above, Annex 3 para 3 
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Concerns have been raised at the wider pressures that may be exerted on the patient 
affecting the way in which that choice is made, however.5? For example, it has 
been suggested that pre-natal screening conveys a signal that a positive result 
justifies an abortion: why else offer the test pre-natally instead of, for example, 
neo-natally? There have moreover been reports that screening for Huntington’s 
disease in some areas is only given on the basis that the pregnancy will be 
terminated if the test is positive.8$ Attitudes to pre-natal testing tend therefore to be 
linked to the position a person takes on abortion more generally. Experience with 
genetic testing has shown that pre-natal testing can however lead to societal 
pressure to abort. There is some evidence that in Sardinia, where there is routine 
pre-natal testing for thalassaemia, women who fail to abort a foetus diagnosed as 
having thalassaemia are stigmatized by the local community.8? Testing is thus not 
simply a neutral technique and a private issue; it has significant social 
consequences. Mediating these concerns has not thus far been a significant feature 
of either regulation or medical decision making on the provision of testing 
services; there has recently been a citizens’ jury held in Wales on the issue of the 
availability of genetic testing, but it is not clear what impact this will have in the 
relevant decision making fora.” 

A somewhat different issue which is seen to be central to genetic testing is the 
confidentiality of the information which the test produces. Confidentiality issues 
arise in a number of forms. First, there is the issue of whether the person to whom 
the information relates has a right to receive that information. Where the person 
has requested and/or consented to a genetic test, then they should be told the result 
of that test. Difficulties arise where the test shows other information which was not 
the specific subject matter of the test (and can be particularly problematic if it 
relates to paternity), or where subsequent research on a person's DNA shows that 
he or she has a genetic abnormality the testing for which was not part of the 
original reason why the DNA was taken. Should the person be told of the results? 
At present, there is no specific regulation on the issue, although with respect to 
information obtained in the course of subsequent research the current practice is 
not to inform that person. On this issue, the ACGT's proposed solution is that 
samples should be anonymised, so as to prevent the situation arising, and in any 
event information should not be given to the individual unless a clear and specific 
arrrangement has been made at the outset?! 

Secondly, there is the question of whether other family members should be made 
aware of the test results. As has been well observed, genetic testing may reveal 
information not only about those who have given their consent to testing, but about 
members of their families who have not.?? Again, there is no specific regulation on 
the matter. After reviewing existing case law and professional guidelines, the 
Nuffield Council concluded that in certain circumstances that information could be 
revealed to other family members, without the patient's consent. In all cases 
individuals should be made aware that the test would reveal information that could 


87 See further S. Shiloh, ‘Decision-making in the Context of Genetic Risk’ in T Marteau and M. 
Richards (eds), The Troubled Helix: Social and Psychological Implications of the New Human 
Genetics (Cambridge: CUP, 1996) 

88 See SCST Third Report, n 77 above, para 90. 

89 Professor Sir David Weatherall, ‘Genetic Science — Looking Ahead’, paper given at the 21st 
Century Trust Conference on Genetics, Ethics and Identity, Oxford, 29 March-4 April 1998 

90 Welsh Institute for Health- and Social Care, Report of the Citizens' Jury on Genetic Testing for 
Common Disorders (University of Glamorgan: WIHSC, 1998). 

91  ACGT, Consultation Report, n 64 above, 24-25 

92 Nuffield Council, n 75 above, para 5.1. 
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be relevant to other family members, and should be encouraged to disclose the 
information to those people. However, if the individual refused, then if disclosure 
of that information might avoid grave damage to other family members it could be 
revealed. Although they recommended that the medical professional have a 
discretion to reveal that information, the Council was against the imposition of a 
legal duty to do so. Here there is a noted difference of view between the 
profession and others. In particular, the Council’s conclusion was categorically 
rejected on policy grounds by the Select Comittee on Science and Technology. In 
the Select Committee’s view, the individual’s decision to withold information 
should be paramount. It would place relatives in no worse position than they were 
already, and failure to respect individual privacy could discourage people from 
having tests done.™ 

Thirdly, there is the question of disclosure of genetic information to third parties 
who are not members of the family group, notably employers and insurance 
companies. The tension between the profession and those outside it is here even 
clearer. Insurance companies argue strongly that they should see the information; 
that disclosure is entirely consonant with the norms and practices of the insurance 
industry and the principle of uberrimae fidei which underlies all insurance 
contracts. In the employment context, employers could attempt to justify the 
requirement for the person to have a test or to disclose the results of tests on the 
basis of their duty to provide a safe system of work under the HSWA. Refusing to 
employ someone on the basis of the results of those genetic tests would not be 
unlawful, unless it also constituted sex or race discrimination. Dismissing someone 
on the basis of a test result would not necessarily constitute unfair dismissal. 

Whether information should be disclosed is thus contentious. Some attempt has 
been made to negotiate a solution by the Nuffield Council and more directly by the 
HGAC. The Council appeared to conclude that information which bore a direct 
relation to the employment context could be disclosed. Such information would 
include that a person suffered from a disorder which would be exacerbated by the 
conditions in which he or she would be working, or a disorder that posed a 
particular and serious risk to others. The SCST agreed, although it is notable that 
its position on this issue is in conflict with its reasoning with respect to the 
disclosure of information to other family members. In that case, the SCST argued 
for non-disclosure on the grounds that the family members would be no worse off 
in their ignorance than they would have been before, even though that information 
could provide the basis for preventative action on their part. In the employment 
(and indeed insurance context), this argument was clearly rejected. 

In the insurance context, in December 1997, prompted by the threat of statutory 
regulation, the ABI produced a code of practice on the use of genetic test 
information in the context of life insurance.” The code provides that insurance 
companies will not require tests or test results for life insurance of up to £100,000. 
In excess of that amount, they may require genetic tests before giving insurance. 
The HGAC has stated that a moratorium on the use of genetic test results in any 
insurance contract should be imposed, as serious doubts remain as to the accurate 
and valid use of such information.96 

There are thus concerns expressed within the medical profession as to the 
context in which genetic testing occurs and the impacts which it can have, but it 


93 ibid peras 5.7, 5.29. 

94 SCST, Third Report, n 77 above, paras 227—228 

95 ABI, Code of Practice on Genetics and Life Insurance (London: ABI, 1997) 

96 HGAC, The Implications of Genetic Testing for Insurance (London: HGAC, December 1997). 
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would seem testing continues unabated, and the resolution of the issues which are 
raised can be seen in large part to be decided by patients themselves within the 
context of the patient-medical professional relationship. On the other key issue of 
confidentiality, there is a clear conflict between the perceptions of employers and 
insurers, and those of the medical profession and patients themselves, and there has 
been some attempt at negotiation made by the HGAC in the insurance context. 


Gene therapy 

Gene therapy is a far more difficult technique than testing, and this difficulty has 
consequences for the focus and design of the regulation.” The regulation both 
anticipates and requires that gene therapy be conducted purely in a research 
context. This is not because the use of gene therapy in a medical context is deemed 
un-needing of regulation, but because gene therapy has not yet reached the stage in 
which it can be applied in that context. The nascent state of gene therapy 
techniques is of course in contrast to genetic testing or screening, where the 
relative scientific ease of the testing process means that the operational context is 
either a clinical one or one of direct supply to the public. The state of science thus 
dictates the regulatory focus. GTAC requires all proposals for gene therapy 
research to be submitted to it for approval and the regulation operates on an 
individual, case by case assessment of those protocols. Most of the research in the 
UK on single gene disorders has so far been directed at cystic fibrosis.” Gene 
therapy is also being investigated as a way of managing other diseases such as 
AIDS, some forms of cancer, and chronic forms of diabetes. Indeed GTAC has 
noted a continuing shift from gene therapy for single gene disorders towards 
strategies aimed particularly at tumour destruction in cancer patients.?? Genetic 
modification carries certain risks, however. It might not work: there may just be no 
effect. Potentially worse, the correcting gene could be inserted into the wrong cell 
type, or be expressed either in the wrong amount or at the wrong time, or be 
inserted in such a way as to cause a new mutation, initiating a new genetic disease. 
It might also be ‘infective’, moving from the cells to other somatic or germ line 
cells. 

The ethical issues arising out of gene therapy were the subject of a report by 
the Clothier Committee, !9? and that report has largely defined the approach taken 
in the regulation of gene therapy. The Committee took the view that gene therapy 
should be confined to somatic cells. On the grounds of risk and uncertainty, it 
recommended that gene therapy of germ line cells should not yet be permitted. !0! 
Too little was yet known about the possible consequences and hazards of gene 
therapy to permit genetic modification which would be deliberately designed to 
affect subsequent generations.!0? Moreover, given the uncertainties surrounding 
the safety and effectiveness of gene therapy, it should be limited to patients in 
whom the potential for benefit is greatest in relation to possible inadvertent 
harm. It should thus be restricted to disorders that were life threatening or caused 


97 By January 1997 only 18 protocols had been approved, with 13 studies cared out involving 134 
Eu GTAC, Third Annual Report 1996 (London: GTAC, June 1997) para 2 1. 

98 ibid. 

99 ibid. 

100 Report of the Committee on the Ethics of Gene Therapy (chair, Sir Cecil Clothier) Cm 1788 
(London: HMSO, 1992). 

101 Germ line cells provide sperm or ova, and so the genes carried by them may be transmitted to 
successive generations. Somatic cells carry genes which operate only in the body of the individual 

102 Clothier Committee, para 2.26, and Part 5. 
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serious handicap, and for which treatment was either unavailable or 
unsatisfactory .!°% 

Whilst arguing that somatic gene therapy (alteration of the genes in the cells of 
particular individuals) raised no new ethical issues, the Committee suggested that 
given the risks arising and the technical competence which was necessary to assess 
those risks, it should be subject to regulation which went beyond the normal review 
given by local research ethics committees (LRECs).'!™ Further, gene therapy was 
not sufficiently developed a technique to be considered part of medical practice, 
and rather should be treated as research on human subjects. It should therefore 
conform to the slightly higher ethical requirements which applied to such research. 
These required that the therapy be useful for biomedical knowledge; that it be 
conducted in a way that maintained ethical standards of practice, protected the 
subjects of research from harm, and preserved the subject’s rights and liberties. 
Moreover, reassurance had to be provided to the professions, the public and 
Parliament that these standards were being upheld.!© 

As a consequence of the Report, GTAC was established in 1993 on a non- 
statutory basis.!06 GTAC’s remit is to consider the scientific merits and potential 
risks of gene therapy, and it has not appeared to see it to be necessary to consider 
itself the wider social or ethical implications of interfering with genetic make-up. 
At least, if it has, it has not made its deliberations or their outcomes public. 
GTAC’s Guidance maintains that its primary concern is to ensure that research 
proposals meet accepted ethical criteria for research on human subjects.'©” Ethical 
aspects are stated to include scientific merit and safety;!06 there is no requirement, 
in contrast to the Clothier Committee's recommendation, that a separate ethical 
assessment of the research proposed be given.109 

GTAC perhaps takes the view that the wider issues raised by gene therapy were 
covered by the Clothier Committee. However, Clothier gave scant attention to 
these arguments. Whilst it noted that genetic modification might cause harmful or 
unacceptable genetic alterations or lead to social abuses! !? and stated that it was 
alert to ‘the profound ethical issues that would arise were the aim of genetic 
modification ever to be directed to the enhancement of normal human traits" ,!!! it 
did not expand on these views. In particular, the objection to germ line therapy was 
that it was too risky, rather than being rooted in any deeper philosophical argument 
(although there was a nod towards human dignity).!!? Two paragraphs sufficed to 
dismiss the issue.!!3 

It may also be that the nascent state of science in this area affects the regulatory 
agenda. There is perhaps seen to be little need to have a debate on, for example, the 
reasons why one should confine gene therapy to the treatment of diseases as given 
the present state of science and the cost of research no-one would wish to fund 
anything else. Or it may be that there is no point discussing wider ethics of genetic 
modification for non-human traits as such modification is just not possible. Or that 
GTAC feels that such debates are occurring elsewhere in the regulatory structures: 
103 ibid pera 43. 

104 ibid para 4.8 and Part 6. 

105 ibid para 83. 

106 All trials do however have to gain approval from the statutory Medical Control Agency. 
107 Guidance, Part I, para 11. 

108 Guidance, Part I, para 6. 

109 Clothier Committee, para 6.2. 

110 ibid para 1.1 

111 ibid para 2.16. 

112 ibid para 4.22. 

113 ibid paras 5.1-5.2. 
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in LRECs, for example.!!4 There is little public articulation on these matters. The 
issues raised by somatic cell gene therapy may well be adequately met in GTAC’s 
current approach. Certainly its work has been praised as being ‘sensible and 
effective’.''5 Germ line therapy raises quite fundamental issues, however, which 
have not been aired by any of the current regulatory bodies, or, as noted, by the 
Clothier Committee.!'® These include whether germ line manipulation should be 
permitted as a matter of individual choice, with only manipulation which is 
deliberately intended to cause harm being prohibited; or whether manipulation 
should be seen as an act which directly affects another, and so limited to improving 
the health of that person (with the inevitable problems in both cases of defining 
‘harm’ or drawing the line between ‘cure’ and ‘enhancement’); how, if at all, germ 
line manipulation affects the dignity of another human being; the psychological 
effects of germ line manipulation on parents and children; and the broader 
implications for genetic diversity and variability. There is a danger in adopting the 
attitude that there is no point in discussing these issues on the basis that such 
manipulation just would not happen. As has been stated: 

in science as in life it is important to distinguish between chastity and impotence. They both 

have the same effect and that is why every scientist that I know will put his hand to his heart 

and say that he will not conduct germ line therapy. He is not being chaste.!!7 


Nevertheless, there is little sense that GTAC sees its role to be the discussion of 
these issues.!!? Moreover, it is not clear what contributions non-scientists are seen 
to be able to make to such a debate. The membership of GTAC is drawn widely, 
and includes a psychologist, a genetic counsellor, religious, legal and industry 
representatives. GTAC is beginning to show greater willingness to open up its 
proceedings, and is considering holding them in public. However, private hearings 
were considered to be essential initially as it was felt that lay members would have 
been inhibited from showing their ignorance of science by asking questions.!!? 
Further, whilst one does not want to read too much into these things, the title of 
GTAC’s first workshop (held in 1996) shows some discounting of popular views of 
gene therapy: 'Myth and Reality: Hype and Practicality'. The criticism being 
levelled is not that GTAC is not careful in its assessment or that its procedures for 
considering individual cases are flawed, but of the apparent narrowness of its 
focus. Such narrowness would be partly excusable if there had already been a full 
consideration of the issues surrounding gene therapy; this was what Clothier was in 
part meant to provide, but failed to do so. 


Cloning 

Cloning provides perhaps one of the starkest examples of the fundamental 
differences in the way that genetic technology can be perceived. For a scientist, 
cloning is the production of genetically identical unicellular or multicellular 


114 The MCA has no remit to consider ethical issues per se, rather its role is to approve products for 
marketing on the basis of their safety, quality and efficacy. 

115 SCST, Third Report, n 77 above, para 110 and further para 108. 

116 For discussion see for example, W. French Anderson, ‘Human Gene Therapy: Scientific and Ethical 
Considerations’, in R. Chadwick (ed), Ethics, Reproduction and Genetic Control (London: 
Routledge, 1990). 

117 Evidence to the SCST, Third Report, n 77 above, para 116. 

118 Although in its defence it could be argued that germ line therapy which involves the manipulation of 
embryonic cells is covered anyway by the HFEA, (though this does not cover genetic manipulation 
of the gametes or ovum) or that the HGAC ıs now the body which should air such issues. 

119 See the comments of the then Chairman of GTAC, Dame June Lloyd, to the SCST: Third Report, n 
T] above, para 110. 
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organisms by natural or assisted processes. For a non-scientist, cloning is the key to 
immortality, the ‘resurrection’ of dead loved or admired ones, the ultimate ego trip, 
Jurassic Park. These perceptions are fuelled by some scientists: in the US, Richard 
Seed recently announced that he was proposing to clone human beings.'” There 
have even been reports of proposals to take DNA from the Turin shroud and clone 
ic 2! 

The current debate was of course triggered by the birth of Dolly in February 
1997. Dolly was the first example of an adult vertebrate cloned from another adult. 
The nucleus of a cell taken from the udder of a six year old Dorset Finn ewe was 
introduced into an unfertilised egg from which the nucleus had been removed. That 
egg was then placed in the uterus of another sheep, and Dolly was born.!?? Dolly is 
the exact genetic twin of her ‘mother’, the Dorset Finn. The purpose in cloning 
Dolly was to develop methods for the genetic improvement of livestock.!2? The 
technique could also be used for the production of transgenic livestock: animals 
which contain genes from other species. Instead of taking the nucleus from the cell 
of one sheep and introducing it as it is to the ennucleated egg of another sheep, a 
gene from another animal or human is inserted into that nucleus before it is 
introduced to the egg. It was through this process that Polly and her identical 
clones Holly, Molly and Olly (short for Olivia, not Oliver) were born in December 
1997. Polly and her sisters are transgenic sheep: they carry a human gene for a 
blood clotting factor which is used for treating haemophilia.!?4 

Human cloning is still some distance away in terms of scientific development. 25 
Nevertheless, the birth of Dolly prompted a flurry of regulatory activity nationally 
and internationally.!26 There is no UK legislation specifically directed at human 
cloning, but current techniques which would be used in human cloning, in that they 
involve the introduction of DNA into an ennucleated oocyte, probably fall under 
the HFEA.!7/ There are a number of international instruments banning cloning: in 


120 Nature Biotechnology, vol 16, January 1998, 6. He would not be the first: in 1993 two scientists at 
George Washington University, Robert Stillman and Jerry Hall, announced they had cloned human 
embryos by splitting them (which replicates the natural process which occurs when identical twins 
are formed and is a quite different technique to that used to produce Dolly): Nature vol 365, 28 
October 1993, 778. 

121 ‘Today’, BBC Radio 4, 31 March 1998. 

122 In fact, Dolly was the only success from 277 attempts. The procedure was used on 277 eggs, only 29 
of which were successfully reconstructed (ie the nucleus was successfully introduced). Of those 29 
which were then implanted m surrogate ewes, only Dolly was bom See ‘Viable Offspring Derived 
from Foetal and Adult Mammalian Cells’, Nature, vol 385, 27 February 1997, 810, 811. 

123 For discussion of the potential applications of the technique, see SCST, Fifth Report, The Cloning of 
Animals from Adult Cells, 1996-97 HC 373-I, paras 7-10; Nature Biotechnology, vol 15, April 1997, 
306. 

124 ‘Transgenic Sheep Expressing Human Factor IX’, Science, 19 December 1997, 2130-2133. 

125 Although the editorial of the issue of Nature in which the birth of Dolly was announced stated that 
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now’: Nature, vol 385, 27 February 1997, 753. 

126 Within days President Clinton called on tbe US National Bioethics Advisory Committee (NBAC) to 
investigate the ethics of cloning and gave instructions to the head of executive departments and 
agencies that no federal funds be given for the cloning of human beings The NBAC report, 
published in June 1997, focused primanly on the risks involved and called for a five ycar 
moratorium on human cloning until the msks were better understood. It has been criticised for taking 
too narrow a view to the issue (see for example Nature Biotechnology, n 123 above), but following 
the report President Clinton introduced the Cloning Prohibition Bill into Congress, where it is 
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127 This is the view taken by the HFEA: HGAC and HFEA, Cloning Issues in Reproduction Science and 
Medicine: A Consultation Document, but the Select Committee on Science and Technology took the 
view that the position was more ambiguous: SCST, Fifth Report, n 123 above (January 1998) peras 
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November 1997 UNESCO published the Universal Declaration on the Human 
Genome and Human Rights, clause 11 of which states that ‘practices which are 
contrary to human dignity, such as reproductive cloning of human beings, shall not 
be permitted.’ A protocol forbidding the cloning of human beings has been 
developed under the Council of Europe's Convention on Bioethics.!?$ The recent 
Biotechnology Patents Directive forbids the issue of a patent on work leading to 
the deliberate cloning of human beings.!?? Human cloning of various forms was 
already banned, explicitly or implicitly in several different countries.!5? 

The HGAC and HFEA have taken steps to negotiate a position on human cloning 
by producing a consultation paper which seeks to address a number of the ethical 
issues which this area of science raises.?! The paper distinguished two different 
types of cloning. First, reproductive cloning, where the intention is to produce 
identical fetuses and babies, and second, what it termed ‘therapeutic’ cloning, 
which involved other applications of nuclear replacement technology. Those could 
include studying cell development or developing stem cell lines with a view to 
developing medical applications. The strategy would be to take cells donated by 
one patient, transfer the nucleus to an ennucleated oocyte,!?? then grow it in culture 
to generate stem cells, and transfer the stem cells to a patient.!?3 Possible 
applications could be for Parkinson's disease or the treatment of blood diseases. 

The paper deliberately seeks to address the far wider questions that human 
cloning raises. It asks whether the use of nuclear replacement techniques or 
embryo splitting to create embryos would raise any new issues with respect to the 
special status of the human embryo or what may ethically be done within the first 
fourteen days of the embryo's development. It asks whether there are any medical 
or scientific areas that might benefit from research involving the creation of a 
cloned embryo, and whether any of the potential applications of nuclear 
replacement that would not result in cloned fetuses or babies raise any new 
ethical concerns.!?* With respect to reproductive cloning, the consultation paper 
asks some fundamental questions. To what extent can a person be said to have a 
right to an individual genetic identity, particularly given that the experience of 
genetically identical twins suggests that a unique genetic identity is not essential 
for a human being to feel and to be an individual? Would the creation of a clone of 
a human being always be an ethically unacceptable act? Would it be beyond the 
limit of what is ethically acceptable to resolve a couple's infertility problem? Do 
the large *wastage' rates and uncertainties about malformations of embryos which 
would be involved, certainly in the nascent stages of the technology, make 
experimentation in humans involving the implantation of cloned embryos ethically 
impossible? And finally, what ethical importance might be attached to the 
distinction between artificial technologies which have a counterpart in natural 
processes (IVF), and those which do not (nuclear replacement technology)?!?5 


128 Council of Europe, Convention for the Protection of Human Rights and Dignity of the Human Being 
with Regard to the Application of Biology and Medicine 1996 (Strasbourg: ETS 164). 

129 European Parliament and Council Directive on the Legal Protection of Biotechnological Inventions, 
COM (97) 446 final. Approved by the European Parliament on 12 May 1998. 

130 For summaries of different countries’ positions see HGAC and HFEA, Consultation Document, n 
127 above, Annex D; Union for Europe Group, Report on Cloning, May 1997. 

131 HGAC and HFEA, Consultation Document, n 127 above. 

132 An egg mother cell. 

133 Alan Colman, ‘Dolly — the implications of cloning’, paper presented to the 21st Century Trust 
seminars on Genetics, Ethics and Identity, 27 March-4 April 1998. 

134 Consultation Document, n 127 above, Section 7. 

135 ibid Section 8. 
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The approach taken by the HGAC and HFEA to the issue of human cloning is one 
which seeks to marry scientific knowledge with ethical concerns; to use the one to 
inform the other. It contrasts with the approach taken by thé Clothier Committee 
which, as noted above, simply dismissed the consideration of germ line therapy in 
two paragraphs, and then principally on the basis of safety, and which did not seek to 
explore the wider social and ethical impacts of somatic cell therapy. The 
consultation paper is an attempt to pre-empt science by discussing the acceptability 
of human cloning before all aspects of it become scientifically possible. It is also an 
attempt to forestall a blanket ban on human cloning which could potentially lead to 
regulation which in fact inhibits the development of research which might not offend 
public ethics either at all or to the same degree as full reproductive cloning. 
Achieving a position in which science and ethics can develop a mutually reinforcing 
relationship is not an easy task; the consultation paper suggests that at least with 
respect to this issue the regulatory bodies are willing to try. 


Rights to exploit genetic material 


The final aspect of the regulation of genetics to be explored is the issue of the 
rights to exploit genetic material. Defined broadly, this embraces questions of the 
ownership of genetic material, in particular whether human tissue should be treated 
as property, and the ability to gain intellectual property rights over it. The first 
issue, although important, will not be explored here.!36 Instead discussion will 
focus on the second: the issue of intellectual property rights. 


Regulatory fora and principal actors 


At first glance, including intellectual property rights in a discussion of the regula- 
tion of genetic technology seems misplaced. The Patent Office is not a regulator of 
such technology. It does not prescribe what research should be done or how, nor is 
its approval necessary for the development and sale of genetic products or services. 
However the controversy surrounding the role of patents in genetic research and 
product development and the significant impact which patents can have on those 
activities mean that patent law is a significant forum in the genetic debate. 

A patent is a monopoly right granted to a person to exploit an invention, and thus 
to exclude others from its exploitation.!?? Patents can be sought from national 
bodies (in the UK the Patent Office) or in Europe from the European Patent Office, 
set up under the European Patent Convention — a regional arrangement limited to 
European countries, although not solely to members of the EU. The EPO has the 
capacity to grant applicants patent rights in any number of signatory states 
nominated by the applicant. The requirements for the granting of a patent under the 
UK Patents Act 1977 and the EPC are similar.'38 They are novelty, inventiveness, 
industrial applicability and sufficiency of description. The EPC and the UK Act 


136 The issue was the subject of an extensive report by the Nuffield Council on Bioethics, Human 
Tissue: Ethical and Legal Issues (London. Nuffield Council, 1995). On the question of ownership of 
human tissue see G. Dworkin and | Kennedy, ‘Human Tissue’ Rights in the Body and its Parts’ 
[1993] 1 Medical Law Review 291. 

137 See generally, W R. Cornish, Intellectual Property (London: Sweet and Maxwell, 3rd ed, 1996). 

138 s 1307) states that certain provisions of the 1977 Act, in particular those dealing with criteria for 
patentability, revocation and infringement, are ‘so framed as to have, as nearly as practicable, the 
same effect in the UK as corresponding provisions in the EPC... have in the territories to which it 
applies.’ 
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exclude from patentability mere discoveries, biological processes, animal or plant 
varieties and those things which are contrary to public order or morality.!?? A 
Directive on the patenting of biotechnological inventions has also recently been 
agreed which aims to harmonise the criteria for the patentability of genetic material 
across the EU Member States and to facilitate a uniform application of the 
immorality exclusion in all Member States. 

The principal actors are thus the members of the patent offices, patent agents, 
patent lawyers, and those who are seeking patents: in this context biotechnology 
companies, universities, and other research institutions. They are thus lawyers, 
scientists and industry. 


The internal conceptualisation of the issues 


As noted, a patent is a monopoly right to exploit an invention, and thus to exclude 
others from its exploitation. It is the notion of a patent as an exclusionary right 
which tends to be most frequently emphasised by patent lawyers (and patent 
holders), particularly when defending the patent system.!4 Patents give no 
obligation to use: they simply allow the patentee to stop others using and making 
the invention. The classic justifications for granting that monopoly are that it 
thereby promotes dissemination of information about an invention, information 
which would otherwise not be disclosed and which would remain as a trade secret, 
and that it provides an incentive to invent and to exploit that invention.!4! It is the 
latter which has become the basis for the more recent justification for patents: viz 
that a strong patent system is a core aspect of commercial development and thus 
economic policy. The patents that a firm holds are seen by investors as the most 
important factor in deciding whether or not to invest in a company,!* and a strong 
system of patent protection is frequently argued to be essential for a country's 
economic development and international competitiveness. 143 


Internal debates 


The internal debates reflect the rationalities of the three principal groups of 
participants: those of law, science and economics. They are thus principally as to the 
appropriate application and development of legal terms to scientific practices, and as 
to whether the practices of the courts and patent offices adequately meet the 
economic goal of providing incentives for invention and commercial development. 14 


139 Article 53(a) EPC; the UK counterpart, s 1(3Xa) states that a patent will not be granted for ‘an 
invention the publication or exploitation of which would be generally expected to encourage 
offensive, immoral or anti-social behaviour.’ 

140 See for example, Biolndustry Association, Innovation from Nature: The Protection of Inventions in 
Biology (London: BIA, undated). 

141 See generally Cornish, n 137 above. 

142 Ernst and Young, European Biotech '97: A New Economy (Frankfurt Ernst and Young 
International, 1997) 36, figure 15. 

143 Reflected in the recitals of the recent Directive on Biotechnology; E. Armitage, ‘EU Industrial 
Property Policy: Priority for Patents’ [1996] EIPR 555; J. Lerner, ‘Patenting in the Shadow of 
Competitors’ (1995) 35 J Law & Econ 463; A. Mclnemy, ‘Biotechnology: Biogen v Medeva in the 
House of Lords’ [1998] BIPR 14; these arguments are also loudly voiced in the context of TRIPS 
(the Agreement on Trade-related Intellectual Property Rights): see S.K. Verma, ‘TRIPs and Plant 
Vanety Protection in Developing Countries’ [1995] EIPR 281; M. Blakeney, ‘The Impact of the 
TRIPs Agreement in the Asian Pacific Region' [1996] EIPR 544. 

144 Thus particular decisions have been criticised on the basis that they do not provide sufficient reward 
and incentives to patentees in biotechnology: for example R. Ebbnik, "The Performance of Biotech 
Patents in the National Courts of Europe’ [1995] Patent World 25; N. Jones, ‘The New 
Biotechnology Directive' (1996] EIPR 363. 
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The advent of biotechnology has posed significant challenges for patent law, and 
many argue that patent law is struggling to meet that challenge.'45 The 
requirements of novelty and inventiveness are those around which much of the 
contention arises in deciding whether and when genes and gene technology are 
patentable. The novelty requirement demands that the invention claimed has not 
been made available anywhere in the world prior to the filing date.!46 The question, 
therefore, is not whether what is claimed already exists, but whether its existence is 
known. Thus where a product claim is in issue, it is arguable that even if an 
identical substance to that which is claimed occurs in nature, it may be regarded as 
novel when isolated and identified, or 'characterised' (eg by means of a DNA 
sequence) for the first time. Alternatively, a claimed substance may satisfy the 
novelty test if it is produced in a refined or purified form, ie a form that does not 
occur naturally.!*? The inventiveness requirement, however, demands in addition 
that the invention claimed be not obvious to a person ordinarily skilled in the 
relevant art. Gene technology is not of itself regarded as inventive, and nor, 
without more, are its products. Thus it will generally be regarded as obvious to 
attempt to sequence a gene or to produce the substance for which it codes in a pure 
form using standard recombinant DNA techniques.'48 The applicant will need to 
point to a method which overcomes particular difficulties attendant upon these 
techniques.!4? Further, the sufficiency requirement will ensure that broad claims, 
extending to other recombinant methods than those actually invented by the 
claimant, will be disallowed.!59 

As in any legal system, there are areas of contention and uncertainty as to the 
application of legal provisions to particular fact situations. In the context of gene 
related patents, disputes arise as to the interpretation of the provision which 
excludes plant and animal varieties from patentability,!5! as to the meaning of non- 
obviousness and inventiveness in the biotechnological context,52 and as to 
whether patents are being granted which are too wide in their scope.!5? Concern is 
also being expressed in the US over the recent decision of the US Patent Office to 
grant patents for expressed sequence tags of no known utility on the basis that 
patents are being granted to reward very little commercial or scientific outlay, and 
in a way which will severely inhibit future research.!5* 


145 See B. Sherman, 'Patent Law in a time of Change. Non-obviousness and Biotechnology' (1990) 10 
OJLS 278 For discussion of the application of patent law to biotechnology see further Nuffield 
Council, n 136 above; Comish, n 137 above; G T. Laurie, ‘Biotechnology and Intellectual Property: 
A Marriage of Inconvenience?’ in S. McLean (ed), Contemporary Issues in Law, Medicine and 
Ethics (Aldershot: Dartmouth, 1996). I am grateful to Anne Barron for her advice oa this section. 

146 In contrast to the US, where it is the date of publication rather than of filing which is critical. 

147 Decision of the EPO in the Opposition to Patent No 112 149 in the name of the Howard Florey 
Institute of Experimental Physiology and Medicine, 18 January 1995 (the Relaxin Opposition) 
(1995) OJEPO 388, and in the UK see Genentech, which suggests that both genes and the substances 
for which they code are mere discoveries, and as such not patentable: [1989] RPC 147 (CA). 

148 Genentech Inc's Patent [1989] RPC 147. 

149 Biogen Inc v Medeva plc [1997] RPC 1 (HL). 

150 ibid. 

151 Article 53(b) EPC, discussed (despite the title) by D. Beyleveld and R Brownsword, Mice, Morality 
and Patents: The Onco-mouse Appltcation and Article 53(a) of the European Patent Convention 
(London: Common Law Institute of Intellectual Property, 1993) 

152 For the most recent discussion of the issue in the UK context see Biogen v Medeva, n 149 above 

153 S Crespi, ‘Biotechnology, Broad Claims and the EPC’ [1995] EIPR 371; T. Roberts, ‘Broad Claims 
for Biotechnological Inventions’ [1994] EIPR 371; Biogen v Medeva, n 149 above. 

154 Human Genome Sciences has also recently filed an application with the EPO for patents on the 
genetic sequence of one of the bacteria which cause meningitis. The Guardian, 7 May 1998. 
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Outsider perspectives 


These issues are of undoubted importance to the operation of the patent system, 
and they are sources of controversy both within and to an extent outside that 
system. However, the granting of patents to gene sequences in humans, plants or 
animals is opposed by many on more fundamental grounds. These are essentially 
that patents should not be granted over such material not because existing legal 
definitions are being wrongly applied (although those arguments are also made)!55 
but because the granting of monopoly rights for its exploitation is simply 
inappropriate. 

The inappropriateness argument takes a number of forms, not always 
distinguished or explicit. For these purposes three main versions can be identified. 
The first is that granting patents over genetic sequences amounts to the patenting 
and thus commodification of life.!5$ The objection is rooted in concepts of property 
and ownership, and the appropriateness of the application of those concepts to the 
DNA particularly, although not uniquely, of humans. So in its opposition in the 
Relaxin case, which was an application for a patent of the DNA sequence which 
codes for the hormone relaxin, opponents argued that to patent human genes was to 
patent life, and that it amounted to slavery contrary to the fundamental human right 
to self determination.!?7 The objection that patenting genes is tantamount to 
patenting life has also been put by a number of non-governmental organisations. !%8 
Further, the revised EU draft directive on patents in biotechnology provides that 
‘the human body, at various stages of its development, and the simple discovery of 
one of its elements including the sequence or partial sequence of a gene, cannot 
constitute patentable inventions.’ !59 

The second type of objection to the granting of gene related patents is essentially 
directed not so much at the patent itself as at the process or substance which is 
being patented. Patents are being objected to on the grounds not that only one 
person should be able to conduct the activity for which the patent is sought, but that 
no-one should. Thus the recent EU directive on patents and biotechnology 
expressly provides that the following shall be considered unpatentable: the 
procedures for human reproductive cloning; processes for modifying the germ-line 
genetic identity of human beings; methods in which human embryos are used; and 
processes for modifying the genetic identity of animals which are likely to cause 
them suffering without any substantial medical benefit to man or animal and 
animals resulting from such processes.!© This is not because such activities should 
be open to all to exploit; quite the opposite. It is because it is felt that these 
activities are morally insupportable. Opposing a patent on essentially moral 


155 eg Beyleveld and Brownsword, n 151 above. 

156 For a discussion see A. Wells, ‘Patenting New Life Forms: An Ecological Perspective’ [1994] EIPR 
lll. 

157 Relaxin opposition, n 147 above. 

158 See for example the campaigns of Jeremy Rifkin in the US; further, The Case Against Patents in 
Genetic Engineering: A Special Report by the Genetics Forum (London: The Genetics Forum, 
1996), the ‘No Patents on Life’ campaign which the Forum co-ordinates in the UK, and the ‘Blue 
Mountain Declaration’ issued by NGOs in the US opposing patents on living organisms and their 
component parts. 

159 Article 5, para 1. Note however that the Article also provides in para 2 that ‘An element isolated 
from the human body or otherwise produced by means of a technical process including the sequence 
or partial sequence of a gene may constitute a patentable invention, even if the structure of that 
clement is identical to the natural element.’ 

160 Amended Proposal for a European Parliament and Council Directive on the Legal Protection of 
Biotechnological Inventions, COM(97) 446 final, article 6, approved by the Parliament on 12 May 
1998. 
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grounds is an attempt to prevent the activity altogether. It is an attempt which is not 
made through a direct ban on the activity however, but obliquely, by a withdrawal 
of the incentives to perform it. 

The third form of objection is not so much to the activity per se, but to the 
commercial exploitation which patents facilitate, or indeed enable. It is an 
objection to the introduction of commercial norms in areas where many regard 
them as inappropriate. At its most extreme, it is an objection to the biotechnology 
industry itself. Thus the application for patents over expressed sequence tags 
generated in the course of the Human Genome Project which was filed by the US 
National Institutes of Health was widely condemned as violating the spirit of 
academic co-operation in which the Project had begun.!5! The claiming of patents 
over gene sequences obtained from indigenous peoples or plants has been strongly 
criticised as a form of ‘bio-piracy’, or as ‘gene prospecting’ .!©2 The example of the 
agreement reached in 1991 between Merck and an agency of the Costa Rican 
government is often cited in this context. Merck paid US $1.2m for the right to 
inventory, test and commercialise plants, micro-organisms and insects from the 
rainforest. The agency would then receive five per cent of any royalties.!9? In the 
agricultural context, the granting of patents over genetically modified crops is 
resisted on the grounds that it will adversely affect farmers, plant and animal 
breeders and biodiversity.!6* The ethical code of the Human Genome Diversity 
Project now contains a provision that no patents will be sought on the basis of 
genetic material obtained as part of the project. 


Access 


Patent law tries hard to remain insulated from these arguments. However, they 
enter the patent arena directly through the gateway of article 53(a) of the EPC. 
Essentially dormant until the arrival of gene related patents,'!© article 53(a) 
provides that patents may not be granted for inventions the publication or 
exploitation of which would be contrary to ordre public or morality. Through this 
entry point have come arguments which are totally alien to the closed world of 
patents and the EPO has tried to narrow the gateway as far as possible.!66 The EPO 
Guidelines state that the test is whether the public in general would consider the 
invention to be 'so abhorrent that the grant of patent rights would be 
inconceiveable.' It has made it clear that its assessment of morality is essentially 
utilitarian in form. So creating a transgenic mouse which contained an activated 
gene for cancer, the Harvard onco-mouse, was found to be acceptable (although the 
case is still under consideration), but creating a transgenic mouse for the purposes 
of attempting to alleviate baldness (the Upjohn case) was not. Morality also seems 


161 For an outline of the moves and countermoves involved see SCST, Third Report, n 77 above, paras 
35—45; for an excellent discussion of the background to the HGP see T Wilkie, Perilous Knowledge 
(Harmondsworth: Penguin, 1993). 

162 See for example, D Dickson, ‘Whose Genes are they Anyway?’ Nature, vol 381, 2 May 1996, 11; 
V Shiva and R. Hollar-Bhar, ‘Intellectual Privacy and the Neem Tree’, The Ecologist, vol 23 no 6, 
November/December 1993 

163 See further Rural Advancement Foundation International (RAFI), Communique, Sept/Oct 1995, 
Ottawa, Canada. 

164 See for example, the Genetics Forum, 1996. 

165 L. Bentley and B Sherman, ‘The Ethics of Patenting: Towards a Transgenic Patent System’ (1995) 3 
Medical Law Review 275. 

166 For discussions of, variously, the Onco-mouse case, Greenpeace UK v Plant Genetic Systems NV, 
the Relaxin case and the Upjohn case, see for example Beyleveld and Brownsword, n 151 above, 
Bentley and Sberman, n 165 above, Laune, n 145 above. 
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to be an essentially risk-based assessment: Greenpeace’s opposition to the 
Genetech patent for a herbicide resistant crop was rejected on the basis that the 
environmental risks had not been made out. Finally, the morality arguments are 
ultimately countered by technical ones in what often appears to be a dialogue of the 
deaf. Thus the claim in the Relaxin case that allowing patents of genes or gene 
fragments is ‘patenting life’ was rejected with the explanation, scientifically and 
legally correct, that what is being patented is a chemical substance which carries a 
genetic code to produce medically useful proteins.!6? 


Attempts at negotiation 


The EPO, practising patent lawyers, and biotechnology companies, are visibly 
frustrated at the attempts which are being made to use the morality clause to 
introduce arguments which they see to be completely inappropriate in the world of 
patents.'$8 Again, the issues which outsiders see to be relevant to the 
administration of the regulatory regime, this time of intellectual property, are not 
those which that regime considers relevant to its operation. There is moreover a 
manifest tension between the perceptions of such ‘insiders’ of the patent system as 
to what patents are and the views of outsiders. 

These arguments are articulated to varying degrees in a number of places, but 
can be analysed as follows. Essentially, insiders see patents as objective, technical 
and legal, and so in express contrast to ethics which are malleable, subjective and 
emotive. Outsiders implicitly or explicitly see patents as social privileges conferred 
on inventors which could be witheld or to the exercise of which certain conditions 
could be attached. The insiders retort that they have already paid for the privilege. 
In return for the patent they grant disclosure of the invention: the classic view of 
the exchange relationship which underlies patent law. However, the implicit 
rejoinder is either that this is not enough, or this is not the point. In certain 
instances society does not see any merit in granting the patent at all, regardless of 
the disclosure to which it may lead. This is not because it does not want that 
disclosure, but because it does not think that social privileges should be granted for 
its exploitation. In turn, to echo the arguments given above, this could either be 
because it does not think the invention should be exploited at all (as with germ line 
therapy or human cloning) or because it does not think that a monopoly should be 
given over that exploitation. 

Some have suggested that these alternative perspectives should be introduced 
into the patent system through a change in the institutional structure of that system. 
A proposal put forward by the Nuffield Council and other commentators! is that 
the patent system should better equip itself to assess ethical issues by altering the 
membership of the Patent Office. Alternatively, or in addition, it should be given 
better guidance by the appropriate legislative body as to what types of things are 
considered to be contrary to morality, which it should then apply. 

However, although altering the institutional structure of the regulation or its 
remit could perhaps go some way to ensuring that the patent system takes into 
account ethical issues in granting patents, it is not clear that this would really 


167  Relaxin case, n 147 above. 

168 See for example, S. Crespi, ‘Biotechnology Patenting: The Wicked Animal Must Defend Itself? 
[1995] 9 EIPR 431; J. Woodley and G. Smith, ‘Conflicts in Ethics/Patents in Gene R&D’, les 
Nouvelles, September 1997, 119. 

169 Nuffield Council on Bioethics, n 136 above; Beyleveld and Brownsword, n 155 above; Bentley and 
Sherman, n 151 above; Wells, n 156 above. 
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address the core issues. Withholding a patent on the grounds of morality may send 
a signal that wider societal approval for the activity will not be conferred and may 
remove the incentives for anyone to undertake the activity, but it does not prohibit 
it As Laurie has commented, '[a]t best, the “morality” exception can draw 
attention to matters requiring attention and action. In reality, it demonstrates the 
inappropriateness and inadequacy of using such a system to regulate matters which 
are clearly outside its scope.' 7? The attempt to use patent law to prevent unwanted 
commercial exploitation is again simply to use an instrument which is badly 
fashioned for the task. If what is wanted is to regulate the biotechnology industry, 
then this has to be done through regulation specifically designed for that end.!?! 

Nonetheless, patent law has been one of the central areas in which ethical and 
moral issues have been raised. It is suggested that one of the principal reasons why 
such a wide range of opponents are trying to use the immorality door to enter this 
forum is not (or not just) because they want to deny the implicit conferral of 
society's approval which the patent manifests. Rather it is because it is the only 
door available. It is the only point in the different fora in which decisions are made 
relating to the development and application of genetic technology at which widely 
based ethical and social objections to genetic engineering itself are given the 
opportunity to make a formal, and highly visible, appearance. 


Facilitating regulation: towards negotiation and integration 


There are thus a multitude of regulatory fora in which questions of the use and 
application of genetic regulation are determined. In each, there are different 
participants, different rationalities, and different criteria on which regulatory 
decisions are based. There are, however, tensions between the rationalities, the 
cognitions, of the different systems of science, academia, industry, government and 
between the rationalities of those systems and other sub-systems of society.!7? At a 
risk of caricature, scientists tend to see issues simply in terms of scientific 
feasibility and risk. Regulation is justified only when directed at particular risks, 
and debate as to what regulation should be is seen as irrelevant unless and until the 
scientific means exist for actually doing what it is which is discussed. Industry seeks 
regulation which is based in scientific assessments of risk, and which facilitates and 
protects its ability commercially to exploit genetic technology and which does not 
put it at a disadvantage with respect to international competitors. Academia's 
position is more complicated: on the one hand it seeks to engage in pure research 
and values collaboration and co-operation; on the other, it is fiercely competitive, 
with researchers competing nationally and internationally for reputation and for 
finance. It also seeks increasingly to exploit its research commercially. For 
government, the bio-industry's voice speaks loudly and there are a number of 
initiatives to encourage its development: bio-technology is arguably one of the new 
‘national champions’.!73 In 1992 the Biotechnology Industry Regulatory Advisory 


170 Laurie, n 145 above, 255. 

171 For one suggestion as to how this could be achieved see M. Llewelyn, ‘The Legal Protection of 
Biotechnological Inventions: An Alternative Approach’ [1997] 3 EIPR 115 (regulate the exercise of 
the right, not its grant). 

172 Again, the focus is still on the way in which issues are viewed, rather than the interests which are 

; the two are related, but this is not tbe occasion to explore the interaction between them. See 
further Black, n 7 above. 

173 Industries deliberately supported and promoted by government as symbols of national success, 
traditionally those of heavy industry. 
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Group was set up by government to discuss the regulation of biotechnology,!7* and 
in 1995 a £17 million awareness programme, ‘Biotechnology Means Business’, was 
launched.!75 The programme includes funding for small companies and for joint 
ventures between academia and industry,!76 funding for academia to encourage it to 
develop patentable products,!77 the creation of business ‘mentoring and incubation’ 
services, and a finance advisory service. 

The concerns which may loosely be attributed to the wider public, or those 
outside the individual regulatory fora, tend, as we have seen, to be broader than 
those which are recognised by those within the fora. Moreover, each forum has a 
different sense of its own purpose and rationale. The patent system in particular is 
striking in its closure and its resistance to external interventions. The other 
regulatory structures also operate with their own logics, however. Risk dominates 
regulation of laboratory work, and the research, development and marketing of 
genetically modified products. Risk is also a key aspect of the regulation of the 
direct supply of genetic testing and gene therapy. In both, risk is considered 
essentially to be a scientific and technical assessment. Considerations of medical 
ethics play a strong role in human and medical genetics, and wider social concerns 
are evident in the development of the policy with respect to cloning. 

At present, non-scientists have limited access to the regulatory fora, and tend to 
be recognised by those fora in the capacity of either consumers or patients. As 
consumers, the regulatory emphasis is on their ability to exercise informed choice in 
their purchasing decisions, to which end product information is seen to be the key. 
In their capacity as patients, a different logic has prevailed. The context is that not 
of the market place but of the hospital; the norms of the medical profession have 
informed the way in which issues arising from genetic technology are defined and 
treated. The overriding concerns are for informed consent, counselling, communica- 
tion and confidentiality. In both contexts the individual’s participation is restricted, 
however, to the ability to say yes or no to what is offered, not to shape the choice. 

There are, however, moves to open up the regulatory decision process. Various 
attempts have been made to broaden the views to which different systems have to 
respond: the wider membership of the HGAC, for example, or the role of the 
European Group on the Ethics in Science and New Technologies, which advises 
the EU Commission.!?? In addition, some industry associations (although not in the 
UK) have drawn up their own ethical codes,!79 and there have been some initiatives 
174 The industrial representatives come from a range of biotechnology usera, including pharmaceutical, 

agriculture and food, and biotechnology-specific SMEs (small and medium enterprises). The 
regulatory departments represented are the DTI, the DOE, the HSE, MAFF, the Patent Office and the 
MCA. 


175 For details see the DTI's Byoguide at http-//erww.dti.gov.uk/bioguide.htm*contents. 

176 The SMART scheme helps SMEs and individuals to ‘research, design and develop technologically 
innovative products and processes for the national benefit': Bioguide It provides funding of 75 per 
cent of project costs, up to a maximum of £45,000 to assist in technical and commercial feasibility 
studies and 30 per cent to belp the development of technological products. The LINK scheme aims 
to ‘accelerate the exploitation of technology and to bridge the gap between science and the market 
place’ Government Departments and Research Councils provide up to 50 per cent of the eligible 
costs of a project with the balance coming from industry. So far over 120 projects have been 
supported 


177 Under the banner ‘Biotechnology Exploitation Platforms’, grants of up to £250,000 are available to 
encourage higher education institutions to develop exploitable patent portfolios, and identify 
commercial opportunities. 

178 This was established. in December 1997 and replaces the Group of Advisers on the Ethical 
Implications of Biotechnology, established in 1992. 

179 In the US, the Bio Industry Organisation has issued a Statement of Principles (http:/Avww.bio org), 
and in Europe, EuropaBio has issued for consultation Draft Core Ethical Values (June 1997) (http:// 
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in improving public understanding of genetics.9 These include a Consensus 
Conference on plant biotechnology'®! and a Citizens’ Jury on genetic testing. '8? 
Such initiatives appear to provide the structures in which the integration which is 
sought by the participatory or procedural models could be achieved. It would seem 
that they begin to meet the theoretical demands made from sociology, science, and 
law for the proceduralisation of regulation in the face of competing rationalities. 
But these initiatives seem often not so much to integrate different views as simply 
aggregate them, and in so aggregating them afford science a voice which is 
regarded as more authoritative, and indeed more legitimate, than that of others.!® 

The call that is being made here is not simply for the broadening of participation 
in regulation, however, but for regulators to adopt a different role: that of 
facilitators, of negotiators. For that, it is suggested, they need to take on the role of 
interpreters: of re-translating the views of different groups and putting them into a 
language that the others can understand. In order to develop regulation which truly 
aims to facilitate the integration of contending views, it is thus suggested, there has 
to be a focus on more than institutional design. There has to be a focus on status, on 
language and on understanding. 

The warning, in other words, is that focusing on institutional design will not 
necessarily alter much. The mere existence of lay participants in the regulatory 
process may not in fact result in regulation which is very different from that which 
would have been formed by scientists alone. For example, in a context where the 
problem is defined solely in terms of risk, and in which scientific assessments are 
seen as rational and their risk assessments as assessments of ‘real’ risk, the 
inclusion of ethics committees or non-scientists in the decision making process will 
not necessarily achieve the integration sought simply because it is only the 
scientific view which is afforded legitimacy. Unless lay views are seen as equally 
valid, they will be marginalised and will therefore not be afforded full standing in 
the debate. 1% 

In this context, regulation should seek to enable contending groups to arrive at an 
accepted decision or set of decisions. For this to occur, however, a number of pre- 
conditions have to be met. It has to be recognised that scientific approaches are not 
necessarily ‘correct’, nor can they claim a monopoly over rationality. In turn, it has 
to be accepted that lay views of science, and in particular of risk, are not 
necessarily incorrect nor irrational. The argument is thus that to facilitate the 
integration of scientific and non-scientific views, we need to remove the idea of 
scientific objectivity versus lay irrationality and to replace it with one which 
recognises different rationalities. 

The task is a significant one, and its nature can be illustrated briefly by looking 
at the question of risk. As we have seen, risk is an important aspect of the debate 
surrounding genetic technology, and although not the sole aspect of that debate it is 
nonetheless one of the principal justifications that science would accept for 
regulation, analogous to the role that welfare economics plays for economists in 


180 For example the establishment of the Committee on the Public Understanding of Science 

181 UK National Consensus Conference on Plant Biotechnology, Final Report (November 1994), 
available at ftp//ftp.open gov.uk/pub/docs/sci museum/consensus.txt. 

182 WIHSC, n 90 above. 

183 On integration and aggregation see further S. Krimsky and D. Golding, ‘Reflections’ in S. Krimsky 
and D. Golding (eds), Social Theories of Risk (New York. Praeger, 1992). 

184 This is a point made by Beck, Risk Society: Towards a New Modernity n | above, and has been 
picked up and developed in some of the ‘socio-scientific’ literature: for a review see S Eden, ‘Public 
Participation in Environmental Policy: Considering Sciennfic, Counter-Scientific and Non-Sciennfic 
Contributions’ (1996) 5 Public Understanding of Science 183. 
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justifying economic regulation.'85 By examining the debate which surrounds the 
definition and regulation of risk, we can begin to see the nature of the task which a 
facilitative, integrationist approach to regulation entails. 

In the area of risk, the question of the relative roles of scientists and non- 
scientists in defining societal risk is a matter of considerable debate, both in 
academia and in government circles.! Few would deny individual patients or 
consumers the opportunity to determine the extent to which they expose them- 
selves to risk through, for example, the principles of informed consent to medical 
treatment, or the provision of information to enable consumers to make purchasing 
decisions, !9? but the extent to which non-experts should be making decisions as to 
the degree of risk to which society should be exposed is a more contested question. 

The shades and nuances in that debate are multifarious, but for our purposes we 
can distinguish between three broad propositions.!88 First, that scientific 
identification of hazards and determinations of risks should determine the regula- 
tory response. This may be termed the technocratic view. The dominant language 
should be that of science. To the extent that it is seen to be a problem, the lack of 
public understanding of the scientific language, or of public acceptance of the 
scientific view (including the adequacy of its regulation), is to be met through 
public education. Until then the public is simply ill-equipped to participate in 
regulatory decision making, and indeed their participation could be positively 
harmful both to science and to the commercial exploitation of its activities. 

This attitude is evident in the approach of government, science and industry to 
the issue of public understanding. Encouraging public understanding is essentially 
seen as encouraging public appreciation of science. It is an attitude to public 
understanding which is essentially one-way, based on the view that the public is 
currently ignorant, and that ignorance needs to be dispelled.!89 If it were, then there 
would be a greater chance of the public accepting genetic research and its out- 
comes. This would not only improve the public image of science, and so help 
secure public funding, it would also mean that the public would adopt a proper 
attitude towards science and its findings, by for example, adopting proper risk 
calculations. !90 


185 On which see generally, A. Ogus, Regulation: Legal Form and Economic Theory (Oxford: 
Clarendon Press, 1994). 

186 eg O. Renn and D. Levine, ‘Trust and Credibility’ in H. Jungermann, R.E. Kasperson, P.M. 
Wiedemann (eds), Risk Communication (Julich: KPA, 1992); R.H. Phildes and C.R. Sunstein, 
‘Reinventing the Regulatory State’ (1995) 62 Univ Chicago LR 1; A. Hutchinson, Dwelling on the 
Threshold: Critical Essays on Modern Legal Thought (London: Sweet and Maxwell, 1988); A. 
Ogus, ‘Risk Management and "Rational" Social Regulation’ in R. Baldwin (ed), Law and 
Uncertainty: Risks and Legal Processes (Berlin Kluwer, 1997); D.J Flonno, ‘Technical and 
Democratic Values in Risk Analysis’ (1989) 9 Risk Analysis 293. 

187 Although exactly what these principles require in any one circumstance can of course still be 
contested; witness, for example, the debate on the labelling of novel foods and food ingredients 

188 This characterisation of positions focuses simply on the assessment of risks posed by perticular 
hazards; it does not include aspects of risk management, for example risk or cost benefit analysis. A 
number of other classifications are possible: for discussion see O. Renn, ‘Concepts of Risk: A 
Classification’ in Krimsky and Golding, n 183 above; R. Baldwin, ‘Introduction — Risk: The Legal 
Contribution’ in R. Baldwin (ed), Law and Uncertainty: Risks and Legal Processes (Berlin: Kluwer, 
1997) 

189 For a discussion of the different approaches to public understanding of science more generally see B. 
Wynne, ‘Public Uptake of Science: A Case for Institutional Reflexivity’ (1993) 3 Public 
Understanding of Science 321; ‘Public Understanding of Science Research. New Horizons or Hall 
of Mirrors?’ (1991) 1 Public Understanding of Science 37. 

190 See for example the report of the Committee to Review the Coatribution of Scientists and Engineers 
to the Public Understanding of Science, Engineering and Technology, November 1995 (the 
Wolfendale Report). 
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The need for public understanding initiatives to improve public appreciation of 
science is an explicit aim of the Committee on the Public Understanding of Science 
(COPUS), of the Wolfendale Committee,!?! and underlay the Select Committee's 
report on biotechnology.!9?? Thus Walter Bodmer, chairman of COPUS, deplores 
the low levels of ‘genetic literacy',!9? with individuals being unable, for example, 
to provide correct definitions of DNA.!?^ The question is seen to be how science 
can go out to meet the public, not how the public comes in to science.!95 The 
assumption is that there is a knowledge deficit on the part of the public which it is 
the role of science to fill. Once filled, the public will see, and accept, the scientific 
light. 

The scientific light in the field of genetics, at least as shone by the proponents of 
gene technology, is one which encourages support for that technology on a number 
of grounds. Those involved in genetic research, and indeed its commercial exploit- 
ation, emphasise that it has the potential to confer considerable benefits. These 
include medical applications (diagnosis and treatment), benefits for the environment : 
(less use of herbicides and pesticides), for the farmer (greater yields, less 
expenditure on chemicals), and for the consumer (lower fat pork, tastier tomatoes). 

Fears of genetic engineering are addressed by stressing that its development is 
evolutionary rather than revolutionary: it is simply a further step building on existing 
techniques. Analogies are drawn between genetic engineering and ‘traditional’ 
biotechnological techniques of fermentation in the production of wine, beer, or 
bread, or the traditional cross-breeding of plants and animals.!96 It is argued that 
genetic engineering poses no greater hazards than those which society already : 
tolerates; that in fact it could pose fewer hazards as it is more precise than traditional 
methods.!9? Genetic engineering is sometimes termed ‘precision genetics',!99 
allowing specific traits to be introduced through the introduction of a single gene 
rather than a random mixing of thousands of genes from two parents as occurs in 
traditional cross-breeding techniques.!99 Such precision, it is stressed, means that it 
confers greater benefits for the plant breeder and for the animal? as well as in 
medicine. 


191 Wolfendale Report, para 1.8. 

192 n 44 above. 

193 W. Bodmer and R. McKie, The Book of Man (London: Little Brown, 1994). 

194 For further examples see J. Durant, A. Hansen and M. Bauer, ‘Public Understanding of the New 
Genetics’ in The Troubled Helix, n 87 above, 239. 
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disseminate results to the public, encouraging universities to give training in communication skills, 
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prospects, and through continuing education initlatives. It proposed that initiatives be assessed by 
counting the number of hours spent on doing ‘popular lectures, interviews, popular articles etc’ (para 
4.2.1), with individuals keeping logs of activities and portfolios of the outcome, and using 
questionnaires or audience interviews to assess quality (presumably to test how much the person had 
*learned') 

196 See for example the SCST Report on Biotechnology, n 44 above, ch 2 

197 See for example, evidence of the then head of the ACGM to the SCST ibid (para 5.11), and of Sir 
Walter Bodmer, head of COPUS (para 5.14) concerning genetic engineering and animals; or that 
given with respect to genetically modified foods (para 5 24); see further the OECD 1992 report on 
food safety. 

198 eg M. Cantley, ‘On LMOs, Catch 220 and DNA, Editorial Overview’ (1996) 7 Current Opinion in 
Biotechnology 259 

199 Genetically Modified Crops and Their Wild Relatives — a UK Perspective, GMO Research Report 
No 1, DOE 1994, (1). See generally the scientific advice cited in the SCST Report on Biotechnology, 
n 44 above, paras 5 4—5.8; 5 15-5 18, and the Committee’s endorsement of this view, at para 6.10. 

200 G. Bulfield, ‘Genetic Manipulation of Farm and Laboratory Animals’, in P. Wheale and R McNally 
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Finally it is argued that the risks that do exist are controllable. The particular 
hazard posed can be identified, an assessment of the likelihood of harm occurring 
made, and the nature of the consequences posited. The aim of regulation should be 
to ensure the adequate control of risks; not necessarily to eliminate them, but to 
reduce them to an acceptable level. 

On this view, therefore, regulation should be ‘science-based, proportional to real 
risk and unclouded by other issues'.29! Science should be the benchmark. Lay 
views are irrational deviations from that benchmark, which should be corrected by 
education and which, if they insist on remaining, should be first, negotiable items 
in determining policy and second, extrinsic to the real business of regulation. What 
is necessary is that the public needs to be educated in the language and methods of 
science. Once people are made aware of science and of the benefits that genetic 
engineering can bring, and of the relatively low risks involved, they will be more 
prepared to accept the technology itself and the fruits it can bear. 

The second proposition is that there is a role for public participation, but that the 
public's role should be confined. This view is thus one which may be termed 
modified technocracy. The scientific view is still that which is seen as the true 
‘objective’ view, but to the extent that public concern relating to particular risks is 
high, or the public would derive particular utility from a regulatory approach which 
recognised such concerns, some deviations from this objective view may be 
permitted. Such deviations would be justified either on economic grounds,X? or for 
the more pragmatic reasons of political expediency and the need to maintain the 
acceptability of the regulation in the eyes of the public. 

The third proposition is more radical. It involves the rejection of the authorita- 
tive position of science in regulatory decision making, giving it no stronger voice 
than any other. Science is not infallible and it is not neutral; lay perceptions, 
moreover, are not arbitrary or irrational but based on identifiable criteria, exhibit a 
systematic pattern, and are institutionally embedded. It is the acceptance of this 
proposition which has to underlie any system of regulation which seeks to facilitate 
full integration. Whether this acceptance can be achieved, both theoretically and in 
practice, has been a significant topic of debate in social science writings on risk 
and of parts of the scientific literature on the broader issue of the objectivity of 
science and on public understanding. 

In this proposition, contesting the idea of the objectivity of science is a central 
part of the discussion. Indeed, that discussion has reached such a point that the idea 
that scientific risk analysis is not objective is the accepted point of departure, and 
not something which could seriously be questioned. There are two core operating 
premises: first, that objectivity is particularly absent in areas characterised by a 
high degree of uncertainty and so risk analysis can never be free from judgement; 
and secondly, that in making those judgements science and scientists are not 
immune from bias or from the impact of institutional and social norms which affect 
all other aspects of society.29 Scientists’ assessments cannot claim to be ‘rational’ 
in any universal sense, but only according to the norms which operate within the 
scientific system. Other views can be equally 'rational', in the sense of flowing 
logically from different sets of premises. There are simply competing constructions 
of risks, those of scientists and those of anybody else. As Shrader-Frechette argues, 


201 BIA, ‘The BIA Leads the Way in the UK', Nature Biotechnology Supplement, June 1997, 29. 
202 A. Ogus, 'Risk Management and "Rational" Social Regulation’ in Baldwin, n188 above. 
203 See in particular, K.S. Shrader-Frechette, Rist and Rationality: Philosophical Foundations for 
Populist Reforms (Berkeley: UCLA Press, 1991). 
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‘there is no distinction between ived risks and actual risks because there are 
no risks except perceived risks’, experts have no ‘magic window on reality’. 

With respect to the second, it has been repeatedly demonstrated that lay ideas or 
understandings of risk are based on fundamentally different criteria than those of 
scientists. Attitudes towards risk are not dependent on the narrow criteria of the 
rate of expected fatalities which scientists use in risk estimation or measurement. 
Scientists are frustrated that people will undertake higher risk activities but not 
lower risk ones and that they continually mistake the level of risks of activities. 
That frustration, however, fails to recognise the complex matrix of variables which 
comprise the risk decisions that individuals make. These include: the voluntary or 
involuntary nature of exposure; the degree of personal control over the outcomes; 
the degree of uncertainty over the probabilities or consequence of exposure, the 
familiarity of the risk; the immediacy or delay of exposure to the risk; the potential 
for catastrophic consequences; the distribution and visibility of benefits; and 
whether the risk is individual or societal.206 Moreover, and critically for regulation, 
public trust in the institutional arrangements which exist to manage risk plays a key 
role in attitudes towards risks.207 

Public attitudes towards genetic technology bear out a number of these findings. 
UK survey findings show that risk perceptions tend to focus on safety issues and on 
a perceived lack of control of the technology. They show a generally low 
estimation of the competence of regulatory agencies and their ability to effectively 
control the risks of technology. They also show a lack of trust, with people 
feeling that the public was being kept in the dark about genetic engineering (for 
example, although 95 per cent felt the public should be told about releases of 
genetically engineered products only 25 per cent felt it would be). This low level of 
trust in government is echoed in the perceptions which are held of the relative 
trustworthiness of different sources of information about genetic engineering. 
Work by Martin and Tait on public perceptions of trust in different sources of 
information shows that the public on the whole rate special interest groups as the 
most trustworthy source, but government, together with industry and tabloid 
newspapers as the lowest. 

Psychometric studies show that perceptions are systematic: they can be mapped 
according to a range of variables. Lay perceptions of both the magnitude and 
acceptability of risk may thus be explicable, but are they *rational'? There are a 
number of responses. Cultural theorists, for example, would argue that they are 
indeed rational, in that a person's perception of and attitude to risk is consistent 
with the rest of their understanding and approach to the world around them.?!° 
Others do not need to enter the world of grid/group analysis to suggest that 
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attitudes to risk, and indeed to science, are indeed rational. Thus, drawing on a 
number of empirical studies conducted with workers in nuclear plants, Wynne 
argues that the technical ignorance which scientists lament as an intellectual 
vacuum and social defect is instead ‘a complex “active” social construction’: 
people decide what they need to know, based on their trust in regulations, and in 
operating processes.?! Responses to risk and 'irrational' approaches are not 
‘irrational’, but are rather understandings which are institutionally embedded. 

Risk is only one example of how different approaches to the role of science in 
regulatory decision making can play out. As the above discussion shows, a 
conceptualisation of genetic technology as simply posing the problem of risk is 
itself too narrow to embrace the range of perceptions which exist. Nevertheless, it 
illustrates the point that an approach to regulation which aims to facilitate 
integration would require that these different conceptualisations, which are based 
on and expressed in very different languages to that of science, be included in any 
regulatory and decision making forum. For that inclusion to occur, regulators have 
to be able to understand the different cognitive structures which give rise to those 
different perceptions, and to explain to others what those perceptions are and why 
they are held in a language that others can understand. 


Conclusions: facilitating integration and its implications 


For technocrats, the integrationist model is a recipe for chaos: the replacement of 
regulation based on rigorous analysis with regulation based on public whim. A whim, 
moreover, which is shaped by the media portrayals of genetic technology, portrayals 
which prefer sensationalism to caution, black and white to shades of grey.2!2 That 
attitude, although it pervades many of the current regulatory fora, has to be seriously 
challenged. For the technical, scientific definition of genetics simply misses the 
enormous emotive power of genetics: as Nelken and Lidden observe, the gene is more 
than a biological structure, ‘it has become a cultural icon, a symbol, an almost 
magical force’.?!3 This power alone means that debates over the appropriate course of 
genetic research, its uses and applications cannot remain a closed issue, defined in 
ostensibly technical language by experts. The myth of the gene is not the only reason 
why non-scientists demand a voice, however. There is a much more fundamental 
reason, and justification for that voice. It is that despite many scientists’ assertions to 
the contrary, science is not neutral, just as law is not neutral. It shapes society's 
expectations, and provides it with choices which it did not otherwise have.2!4 Indeed, 
it is the dislocation of the 'chance/choice' boundary which genetic technology 
provides, the opportunities to exercise choices where previously matters were left to 
chance, which Dworkin rightly identifies as being the explanation for the current, 
confused reactions to that technology.?!5 In so shaping choices and expectations, 
science has a structuring role which extends far beyond the confines of a laboratory. 


211 Wynne, n 189 above (1991), (1993) and ‘Risk and social learning: reification to engagement’ in 
Krimsky and Golding, n 183 above. 

212 On the role of the media in portraying genetic technology see in particular F. Neidhart, ‘The Public 
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The facilitation of the integrationist approach which is being suggested here may 
itself have significant implications for science, and they are ones which technocrats 
fiercely resist. Nevertheless, the constructivist approach to science on which it 
draws finds a chord in some scientists’ own reflections on their activity and 
rationality, reflections which have strong resonance in the genetics context.2!6 The 
problems which science faces, it has been suggested, are more fundamental than 
those which it has traditionally faced. In order to address them, science has to shift 
from the traditional scientific methods to those of what Funtowicz and Ravetz term 
‘post normal’ science.?!7 The move to post normal science, they suggest, is 
necessary for two reasons. First, the conditions of extreme uncertainty in which 
science now operates pose a critical challenge for science. It has to recognise that 
in these conditions the traditional, Kuhnian approach to science as problem solving 
is impossible. Second, science-based technology has created moral complexities. 
Science simply cannot maintain the stance that it is neutral: that it simply provides 
information or capacities to society, and it is for society to decide what to do with 
them (and, moreover, that it is not the fault of science if society chooses badly). 
Science can thus no longer be a process of routine puzzle-solving conducted in 
ignorance of the wider methodological, societal and ethical issues which are raised 
by scientific activity and its products. It can no longer ignore the debate about 
itself. It cannot in effect borrow and adapt the slogan, ‘science doesn’t kill, people 
do’. Despite the continual assertion of this closure of science, it has to be 
abandoned, for where the decision stakes are high, no scientific argument can be 
logically conclusive.?!8 

The move from the traditional model of scientific objectivity to one which 
recognises the limits of that objectivity does not however necessarily entail an 
ineluctable slide into subjectivity. It is maintained by these writers that it is still 
possible for there to be objectivity in science, but that it has to be one which is 
defined not simply by the current scientific methodology. What they seek is not de- 
objectification but re-objectification. Critical assessment of scientific claims is 
essential, but has to be undertaken by an extended peer community, whose roots 
and affiliations lie outside those who create the problems which it is sought to 
address.?!9 

Those who advocate such a re-conceptualisation of science’s own rationality 
urge science to adopt this reflexivity, this questioning of itself, if it is to maintain 
its legitimacy and credibility amongst non-scientists.7? The public is no longer 
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content to observe science and accept its products, or indeed its definitions. Rather, 
it has been suggested, the boundaries separating science and the public are 
becoming more fluid.Z?! Science has to recognise the role that non-scientific 
factors play in shaping responses to it. Otherwise it will continue to be bemused 
and frustrated by those responses, and unable to engage in debate with them simply 
because the language in which they occur is one which is alien. If it continues 
simply to discount those concerns, however, and not to accept its own fallibility or 
its own limitations, it is liable to lose its authority and trustworthiness.22 

What are the implications of a facilitative, integrationist approach to regulation 
for the role of science in regulatory decisions? Is science, for example, simply to be 
discounted as just another social construct? To an extent, this is a debate for 
science; in so far as regulation relies on science to determine its content, however, 
it becomes one for regulation. If regulation sees science as simply one voice 
amongst many, which in part is what is sought, then the debate is not so central to 
regulation’s own validity. With respect to many issues science is the dominant 
language, however, frequently manifested in the adoption of risk as the organising 
principle of regulation. The debate about science then has a correspondingly 
greater significance. But science and scientific definitions of the issues should not 
be the only ones which are relevant for regulation, no more than should those of 
medicine, law or business. As the above discussion suggests, however, facilitating 
the wider negotiation of regulatory norms is far from a simple task. 

To start, diluting the connection between regulation and science is difficult, 
largely because the voices of science and of industry are those which tend to be 
heard loudest. It may be that the first step is to move away from the dominant 
regulatory model of scientific-bureaucratic decision making to one in which 
opposing views are publicly debated; to develop a forum in which a wide range of 
groups can participate simultaneously, debating directly and in public.223 Making 
changes along the structural dimension of regulation is a proposal which has 
already been advanced by many commentators in many disciplines. It is not the 
occasion to pursue this proposal here, but it is perhaps worth emphasising that the 
debate need not become stuck in the rut of statutory vs non-statutory, legal vs non- 
legal: many different institutional structures are possible, with many different 
combinations possible of regulatory instruments which derive from a range of 
sources and which can or can not have formal legal validity. Moreover, although 
the structural aspect of this model may have some feasibility in the context of 
policy formation, difficulties of ensuring participation may well remain in the day 
to day conversations which will inevitably occur between regulator and 
regulated.?24 

But as has been stressed throughout, facilitating integration is not simply a 
question of institutional design. Institutional design is an important aspect, but it is 
not a panacea for all regulatory ills. Simply introducing the public to the regulatory 

to a canonical model of science, and allowing greater problematization of its own founding 
commitments, science would trade in its presumptions of control for greater public identification and 
uptake, hence "understanding" ’: ibid, at 335 

221 See further Nowotny, n 219 above. 

222 A point forcefully made in much of the socio-scientific literature; see for example, Wynne, n 189 
above; Puntowicz and Ravetz, n 217 above. 

223 What Hood calls tbe ‘shark’ approach: C. Hood, ‘Where Extremes Meet: "SPRAT" versus 
“SHARK” In Public Risk Management’ in Hood and Jones, n 217 above, drawing on Dunsire's 
model of collibration: A. Dunsire, ‘Holistic Governance’ (1990) 5(1) Public Policy and 
oye 4; ‘Modes of Governance’ in J. Kooiman (ed), Modern Governance (London: Sage, 

224 J. Black, ‘Talking about Regulation’ [1998] Public Law 77. 
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fora will have no effect if it is the scientific language which remains dominant, and 
only the scientific voice which is recognised as valid. The more interesting 
challenges thus lie, it is suggested, in the other two dimensions: the cognitive and 
the communicative. In cognitive terms, there has to be a change in the terms of the 
debate: a re-definition of the ‘problem’ posed based on a recognition of others’ 
understandings and identification of the issues which are raised and how they need 
to be addressed. 

On the communicative dimension, then as the discussion above demonstrates, 
there still remains a more fundamental problem which the facilitation of 
integration faces. That is that participants in the debate simply speak different 
languages. The languages of science, of commerce, of ethics, of ecology, of law 
are foreign to each other, each can hardly understand what the other is saying, let 
alone why they should be saying it. As we have seen, for each, the others’ view 
simply misses the point. Addressing this problem of mutual incomprehension is 
fundamental to facilitating integration in any form. In so doing, it has been 
suggested, there is a need not for a common language, which is unattainable. Nor is 
there a need for an ‘official’ language, for that would be a denial of the philosophy 
underlying the integrationist model. Rather, it has been suggested, there is a need 
for translators, for interpreters. By acting as interpreters, regulators can then 
facilitate the negotiation of regulation and the integration which is sought. It is how 
to perform this interpretive and facilitative function which the controversies 
surrounding genetic technology show to be one of the central challenges facing its 
regulation. 
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Human Dignity, Human Rights, and Human Genetics 
Deryck Beyleveld and Roger Brownsword" 


According to an emerging international consensus, the practice of human genetics 
should respect both human dignity and human rights.! In the Preamble to the 
Council of Europe's Convention on Human Rights and Biomedicine,? for example, 
the signatories resolve *to take such measures as are necessary to safeguard human 
dignity and the fundamental rights and freedoms of the individual with regard to 
the application of biology and medicine'; and, similarly, in the Preamble to 
UNESCO's recently adopted Universal Declaration on the Human Genome and 
Human Rights? — an instrument peppered with references to human dignity and 
human rights — it is emphasised that research on the human genome ‘should fully 
respect human dignity, freedom and human rights’. 

Yet, how should we interpret this commitment, particularly the commitment to 
respect for human dignity? Even if we do not dismiss '[a]ppeals to human dignity 

. [as] comprehensively vague’,4 we can scarcely deny that they need some 
unpacking. As Mohammed Bedjaoui has remarked: 


[A] legal framework for potential new practices or those already engaged in which concern 
the human body is absolutely essential! in that it protects man in his freedom and dignity. But 
it is by no means an easy task... . 

Take, for example, the concept of ... ‘human dignity’. It is an expression which seems 
simple: one immediately apprehends its prospective import, if not its exact meaning. But, 
paradoxically, it is also an expression full of fragility, for in the name of the same 
of ‘human dignity’ some refute [sic] the legitimacy of euthanasia, whilst others claim it as 
the ultimate right of those who wish to ‘die in dignity’ !5 


* Sheffield Institute of Biotechnological Law and Ethics. 

Drafts of this paper, or parts of the paper, were presented to Biomed 2 sponsored seminars at Sheffield 
(April 1997) and Utrecht (November 1997), Oe a or e othe ne i oe ee 
1997), Hull (March 1998), and London (QMWC) (March 1998), and at the MLR 
poatersers in Canines (enn 1998) Pee ansitsance with the Concio of dignity in Fecach and German 
law, our thanks to Irma Arnoux and Sabine Michalowski. 


| See, eg, Proceedings of the Third Session of the International Bioethics Committee of UNESCO, 
September 1995: Volume 1, at 120, where Philippe Séguin, referring to the three French Acts on 
bioethics of July 1994, said: 


It is therefore fortunate and encouraging that a number of countries have, like France, set out over 
the last decade to equip themselves with bioethics laws. This trend illustrates a growing awareness 
around the world that legislators must, despite the difficulties, act to ensure that science develops 
with respect for human dignity and fundamental human rights, and in line with national 
democratic traditions. (Our emphasis). 


2 Council of Europe, Convention for the Protection of Human Rights and Dignity of the Human Being 
with regard to the Application of Biology and Medicine: Convention on Human Rights and 
Biomedicine (DIR/JUR (96) 14) (Strasbourg: Directorate of Legal Affairs, November 1996). 

3 This Declaration, adopted unanimously by the General Conference on 11 November 1997, is the 
result of more than four years work by UNESCO's International Bioethics Committee. 

4 John Harris, Clones, Genes, and Immortality (Oxford: Oxford University Press, 1998) 31. 

5 n] above, 144. 
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Euthanasia apart, such fragility is all too evident where it is argued that the right 
to adopt a particular life-style (claimed on the basis of human dignity) should be 
limited for the sake of human dignity — witness, for example, both the German 
Peep-Show Decision,® where the Federal Administrative Tribunal denied a licence 
for a mechanical peep-show on the ground that the performance would violate 
Article 1(1) of the Basic Law (according to which, the dignity of man is 
inviolable), and the Conseil d’Etat ruling that dwarf-throwing (‘lancer de nain’) is 
incompatible with ‘ordre public’,” because the dwarfs compromise human dignity 
by allowing themselves to be used as mere things.® Fragility leads to paradox as 
agents (peep-show performers and dwarfs) are rescued from one situation where 
(as the FAT and the Conseil interpret it) human dignity is violated only to be 
placed in a situation where (as the consenting agents interpret it) the basis for 
human dignity is even more seriously undermined. How, then, should we 
understand human dignity; how does it relate to human rights; and is it a concept 
that is rightly seen as central to deliberations about the legitimate scope of human 
genetics? 

Our paper has five parts. First, we review the protean employment of the idea 
of human dignity in international human rights instruments. Secondly, we isolate 
two seminal notions of human dignity, one the idea that human beings, having 
intrinsic value, must not be treated simply as a means, the other the idea that 
dignified conduct is a virtue. Thirdly, we analyse these core ideas from a duty- 
led perspective (of the kind associated with Kantian moral theory) before, 
fourthly, interpreting these same ideas from a rights-led perspective (specifically 
that associated with the moral theory of Alan Gewirth).? Finally, we consider 
how far our (Gewirthian) analysis supports the widely held view that respect for 
human dignity requires prohibitions on commercialisation of the human 
genome, on human germ-line (and positive) interventions, and on human 
reproductive cloning.!? Our conclusion is that the concept of human dignity has 
a legitimate place in debates about human genetics. However, it is something of 
a loose cannon, open to abuse and misinterpretation; it can oversimplify 
complex questions; and it can encourage a paternalism that is incompatible with 
the spirit of self-determination that informs the mainstream of human rights 
thinking. 


6 BVecwGE 64, 274 (1981); and see Shayana Kadidal, ‘Obscenity in the Age of Mechanical 
Reproduction’ (1996) 44 American Journal of Comparative Law 353. 

7 Conseil d'Etat (October 27, 1995) req nos 136—727 (Commune de Morsang-sur-Orge) and 143-578 
(Ville d' Aix-en-Provence). 

8 See Marie-Christine Roualt's note on the two decisions, Les Petites Affiches (January 24, 1996: No 
11) 30, at 32; and, Bernard Edelman, ‘La Dignité de la Personne Humaine, un Concept Nouveau’ 
Recueil Dalloz 1997, 23e Cahier, Chroaique, 185, 187-188 

9 See Alan Gewirth, Reason and Morality (Chicago: University of Chicago Press, 1978). 

10 See Articles 4 (commerce), 11 (cloning), and 24 (germ-line interventions) of the Universal 
Declaration on the Human Genome and Human Rights; Articles 13 (germ-line interventions) and 21 
(commerce) of the Convention on Human Rights and Biomedicine, together with the draft Protocol 
prohibiting human cloning (see n 18 below); Article 6(2) of the Directive on the Legal Protection of 
Biotechnological Inventions, in which ‘processes for cloning human beings’ and ‘processes for 
modifying the germ-line genetic identity of human beings’ are excluded from patentability (see 
further n 12 below); and the HGAC and HFEA Consultation Document, Cloning Issues in 
Reproduction, Science and Medicine (London: Human Genetics Advisory Commission, January 
1998) which discusses whether cloning ‘raises new questions about more abstract concepts such as 
individuality and human dignity’ (4). 
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Human dignity and international human rights instruments 


What do the leading post-War human rights instruments tell us about the idea of 
human dignity? In general, where reliance on human dignity is explicit — in the 
case of the European Convention on Human Rights, for example, reliance is merely 
implicit!! — it is largely foundational, declaratory, and undefined.!? Thus, the 
Preamble to each of the constituent instruments comprising the "International Bill of 
Rights — the Universal Declaration of Human Rights, 1948 (UDHR), the 
International Covenant on Economic, Social and Cultural Rights, 1966 (ICESCR), 
and the International Covenant on Civil and Political Rights, 1966 (ICCPR) — 
provides that ‘recognition of the inherent dignity and of the equal and inalienable 
rights of all members of the human family is the foundation of freedom, justice and 
peace in the world'; and Article 1 of the UDHR proclaims that *All human beings 
are born free and equal in dignity and rights.’ However, only twice thereafter do the 
drafters of the UDHR draw explicitly on the concept of dignity — first, in Article 
22 (concerning the right to social security and the economic, social and cultural 
rights indispensable for dignity and the free development of personality) and then in 
Article 23(3) (concerning the right to just and favourable remuneration such as to 
ensure an existence worthy of human dignity). Similarly, there are just two further 
references to human dignity in ICESCR and ICCPR: in Article 13 of the former 
(where it is agreed that ‘education shall be directed to the full development of the 
human personality and the sense of its dignity’), and in Article 10 of the latter (to 
the effect that ‘All persons deprived of their liberty shall be treated with humanity 
and with respect for the inherent dignity of the human person"). 

At first blush, the pattern of the Convention on Human Rights and Biomedicine 
is not unlike that of the UDHR; for, having recited ‘the importance of ensuring the 
dignity of the human being' in the Preamble, and having declared in Article 1 that 
the parties *shall protect the dignity and identity of all human beings', the drafters 
do not make any further explicit reference to human dignity. However, the 
Explanatory Report accompanying the Convention emphasises that ‘human dignity 
... constitutes the essential value to be upheld . . . [and] is at the basis of most of the 
values emphasised in the Convention’;! that all Articles must be interpreted in the 
light of the aim of the Convention ‘which is to protect human rights and dignity';!4 
and that the principle of respect for human dignity is central to Articles 15 (the 
general rule with regard to scientific research), !5 17 (protection of persons not able 
to consent to research),'® and 21 (which provides that "The human body and its 
parts shall not, as such, give rise to financial gain’).!7 Moreover, the draft Protocol 


11 See, especially, Article 3 of the ECHR (concerning torture, inhuman, or degrading treatment or 
punishment); and cf eg Clare Dyer, ‘Euro court lets Aids victim die "with dignity" ' The Guardian 3 
May 1997. 

12 Whilst not directly an international human rights instrument, the Directive on the Legal Protection of 
Biotechnological Inventions COM(97) 446 final (which accords respect to the Convention on 
Human Rights and Biomedicine) fits this description. The need for patent law to respect dignity is 
mentioned twice in the Preamble (in Recitals 13 and 22) but not in the Articles. 

13 Council of Europe, Explanatory Report to the Convention for the Protection of Human Rights and 
Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention on 
Human Rights and Biomedicine (DIR/JUR (97) 1) (Strasbourg: Directorate of Legal Affairs, January 
1997) pera 9. 

14 ibid para 22. 

15 ibid para 96. 

16 ibid paras 106 and 111. 

17 ibid para 131. 
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(to the Convention) dealing with the cloning of human beings,'® is guided by the 
consideration that *the instrumentalisation of human beings through the deliberate 
creation of genetically identical human beings is contrary to human dignity and 
thus constitutes a misuse of biology and medicine.’ '? 

The Explanatory Report also highlights another aspect of dignity. Article 1 of the 
Convention distinguishes between 'everyone' (viz, the undefined bearers of human 
rights under the ECHR) and 'all human beings' (viz, those whose dignity and 
identity is to be protected). Given that some signatories might take the view that 
embryos and fetuses do not have human rights (because they are not included 
within ‘everyone’), but given, too, that ‘it was a generally accepted principle that 
human dignity and the identity of the human being had to be respected as soon as 
life began’, Article 1 purports to protect such potential life in terms of the dignity 
and identity of human beings. Although this drafting device is designed primarily 
to contain divisive questions concerning the regulation of abortion, it indicates how 
some might seek to deploy the concept of human dignity to protect human life 
forms that are not yet eligible for human rights protections. 

When we turn to the Universal Declaration on the Human Genome and Human 
Rights — an instrument already described as 'the first international text to bring 
the question of human dignity face to face with the problems raised by scientific 
progress'?! — reliance on human dignity is unmistakably explicit and pervasive. 
Following a number of preambular references, including the significant recognition 
that réspect for human dignity must take precedence over the progress promised by 
research on the human genome and its applications, the first four Articles 
(comprising Part A of the Declaration)? are grouped under the heading 'Human 
Dignity and the Human Genome’. The key prescription in this Part of the Universal 
Declaration is in Article 2,2 according to which: 


(a) Everyone has a right to respect for their dignity and for their rights 
regardless of their genetic characteristics. 

(b) That dignity makes it imperative not to reduce individuals to their genetic 
characteristics and to respect their uniqueness and diversity. 


Thereafter, dignity is explicitly referred to in seven Articles.?* These Articles 
prohibit ‘discrimination based on genetic characteristics’ such as would infringe 


18 Council of Europe, Additonal Protocol to the Convention on Human Rights and Dignity of the 
Human Being with regard to the Application of Biology and Medicine, on the prohibition of cloning 
human beings (DIR/JUR (97) 14). 

19 ibid Preamble. Similarly, see Section 8 of the HGAC and HFEA Consultation Document, Cloning 
Issues in Reproduction, Science and Medicine (n 10 above) where human reproductive cloning is 
said to raise ‘serious ethical issues, concerned with human responsibility and instrumentalisation of 
human beings’ (16). And, thea, it is observed: ‘There are moral arguments to support the claim that 
human dignity forbids the use of human beings only as a “means”, holding that they are to be 
treated as an “end” in their own right’ (18). For discussion, see text below. 

20 n 13 above, paras 16-19. 

21 See Proceedings of the Fourth Session of the International Bioethics Committee of UNESCO, 
October 1996: Volume 1, at 46 (Chantal Ralaimiboatra reporting the speech by Noële Lenoir, 
President of the IBC) 

22 The Declaration comprises 25 Articles divided into seven Parts, namely: A. Human Dignity and the 
Human Genome; B Rights of the Person Concerned; C. Research on the Human Genome; D. 
Conditions for the Exercise of Scientific Activity; E. Solidanty and International Co-operation; F. 
Promotion of the Principles set out in the Declaration; and G Implementation of the Declaration. 

23 Article 4, providing that ‘The human genome in its natural state shall not give mse to financial 
gains’, is also an important prescription in this Part of the Universal Declaration 

24 This was no last-minute conversion to the importance of respect for human dignity. In the draft 
leading to the final version of the Universal Declaration, dignity appeared explicitly six times in the 
first twelve Articles, see Articles 1, 2(c), 4(b), 5, 7, and 12 (as they then were). 
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human dignity (Article 6), ‘research or research applications concerning the human 
genome’ that fail to respect human dignity (Article 10), and ‘practices’ that are 
‘contrary to human dignity’ (such as reproductive cloning of human beings) 
(Article 11); they require parties to make available to all ‘advances in biology, 
genetics and medicine’ but ‘with due regard for the dignity ... of each individual’ 
(Article 12), to ‘take appropriate steps to provide the framework for the free 
exercise of research on the human genome’ but in such a way as to ‘safeguard 
respect for ... human dignity’ (Article 15), and to take steps to raise awareness of 
‘responsibilities regarding the fundamental issues relating to the defence of human 
dignity’ arising from research in human genetics and the like (Article 21); and, 
finally, the International Bioethics Committee is required, inter alia, to ‘give 
advice concerning the follow-up of this Declaration, in particular regarding the 
identification of practices that could be contrary to human dignity, such as germ- 
line interventions’ (Article 24). 

What are we to make of all this? Sometimes, human dignity is equated with 
human beings having value or worth which grounds their having rights — for 
example, in ICESCR, and ICCPR, the equal and inalienable rights of human beings 
are said to ‘derive from the inherent dignity of the human person' 25 The logic of 
this view is that any violation of human rights implicitly violates human dignity. In 
some cases, however, respect for human dignity moves out of the background to 
underline its association with particular human rights. We might detect such a 
movement, for example, where human dignity is referred to in the context of the 
basic conditions for working people and for those who have been deprived of their 
liberty, as well as in several of the Articles of the Universal Declaration on the 
Human Genome and Human Rights.” In the instruments specifically concerned 
with biomedicine and genetics, however, we also glimpse the idea that the key to 
the protection of embryonic and potential human life might be human dignity 
rather than human rights, as well as the idea (signalled most clearly by the 
prohibition on commercialisation of the human body) that dignity might be 
compromised by our own (self-regarding) actions as much as by the unwilled 
interferences of others. 

In sum, human dignity appears in various guises, sometimes as the source of 
human rights, at other times as itself a species of human right (particularly 
concerned with the conditions of self-respect); sometimes defining the subjects of 
human rights, at other times defining the objects to be protected; and, sometimes 
re-inforcing, at other times limiting, rights of individual autonomy and self- 
determination. 


Two concepts of human dignity 


We should not be surprised that international human rights instruments offer no 
clear lead on the concept of human dignity. After all, this is a concept with a long 
history, employed in both religious and secular traditions; and, as Ronald Dworkin 
has remarked, the notion of a ‘right to dignity’ has been used in many senses by 


25 cf the Preamble to the African Charter on Human and Peopks’ Rights, 1981, where fundamental 
human rights are said to ‘stem from the attributes of human beings’; and, similarly, the Preamble to 
the American Convention on Human Rights, 1969, which states that ‘the essential rights of man... 
are based upon attributes of the human personality’. 

26 See, eg, Articles 2(a), 6, 10, 12, and 15. 
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moral and political philosophers.” How, then, are we to proceed? We propose to 
take our bearings from two reference points. First, there is the idea — embedded in 
human rights' thinking, and commonly articulated in debates about human genetics 
in the form of an injunction against ‘instrumentalisation’ — that dignity relates to 
the intrinsic value of persons (such that it is wrong to treat persons as mere things 
rather than as autonomous ends or agents).?9 Secondly, there is the idea — less 
obviously relevant perhaps to debates about human genetics — that dignified 
conduct is a special kind of virtue.” 

The first idea finds its classic expression in Kant's second formulation of the 
Categorical Imperative, the so-called Formula of the End in Itself: 


Act in such a way that you always treat humanity, whether in your own person or in the 
person of any other, never simply as a means, but always at the same time as an end. 


According to Kant, in the Kingdom of Ends, everything has either a price (in which 
case something else can be put in its place as an equivalent) or a dignity (in which 
case it has intrinsic value and is beyond price).?! Because ‘morality is the only 
condition under which a rational being can be an end in himself’ — because only 
in this way is it possible to be a law-making member in a Kingdom of Ends — then 
it follows that *morality, and humanity so far as it is capable of morality, is the only 
thing which has dignity.'3? In other words, ‘the dignity of man consists precisely in 
his capacity to make universal law, although only on condition of being himself 
also subject to the law he makes.'?? Thus, Kant says: 


Every human being has a legitimate claim to respect from his fellow human beings and is in 
turn bound to respect every other. Humanity itself is a dignity; for a human being cannot be 
used merely as a means by any human being ... but must always be used at the same time as 
an end. It is just in this that his dignity (personality) consists, by which he raises himself 
above all ches Poinge-m the world:that are not human beings and yet cam tie, used, and: so 
over all things.” 


In contrast with the idea that a// humans have dignity, another view (also current 
at the time of the Enlightenment) was that dignity referred 'to a rank within a 


27 See Ronald Dworkin, Life's Dominion (London: HarperCollins, 1993) esp st 233-237 (for 
Dworkin's distinction between a right to dignity and a right not to suffer indignity). And, on the 
latter, see the recent BMA consultation paper, Withdrawing and Withholding Treatment (London, 
July 1998) para 2.9.5. 

28 Here, nothing turns on whether ‘persons’ are identified (as in the Kantian view) with rational beings 
with a will, or end-setters, or (as in the Gewirthian view) prospective purposive agents. Generally, 
when we use the term ‘agent’, we use it in the Gewirthian sense of beings baving the capecity for 
free and purposive action. It should be noted that agency is not co-extensive with human life. Some 
forms of human life (biologically defined) do not bave the relevant capacity; and, in principle, other 
species might have the capacity. 

29 Whilst we do not claim that these two ideas cover all the discourses of dignity, we take it that, as two 
of the seminal ideas that have come through from the Enlightenment to the present day, they offer a 
reasonable starting point for reflection upon the nature of a commitment to human dignity; cf 
Michael J. Meyer, ‘Introduction’, in Michael J. Meyer and William A. Parent (eds) The Constitution 
of Rights (Ithaca and London: Cornell University Press, 1992) 1. 

30 See HJ. Paton, The Moral Law (Kant’s Groundwork of the E. of Morals. first published, 
1785) (London: Hutchinson, 1948) 91. It should be emphasised that the Kantian duty is not that we 
should never treat others as a means — this would be an argument against all manner of co-operative 
interactions. The duty is that we should never treat others simply as a means but always at the same 
time as an end. See further n 45 below. 

31 ibid 96. 

32 ibid 96-97. 

33 ibid 101. 

34 Immanuel Kant, The Metaphysics of Morals (translated and edited by Mary Gregor) (Cambridge: 
Cambridge University Press, 1996) (first published 1797) 209. 
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recognized and established social hierarchy — for example, the dignity of a king, 
of a noble, or of a bishop’; hence a person’s dignity ‘was simply a function, or a 
sign, of an individual’s elevated social rank.’35 However, the idea of the dignity of 
the nobles, understood as the virtue of dignified conduct, can be applied beyond the 
boundaries of the elite classes (who, then, simply serve as role models for all 
classes). In this broader application, dignity is equated not so much with social 
grace and presentation (neither of which is a guarantor of respect for others)* as 
with the (dignified) manner in which individuals (from Socrates to Nelson 
Mandela) handle adversity. To adopt William Parent’s language, our second core 
idea of dignity is one that is grounded on an agent’s ‘empirical understanding of 
himself and of his natural powers, limitations, and aspirations’ — that is, ‘a view of 
dignity that doesn’t demean but instead elevates the status of beings who are 
struggling to cope in the natural world.'?? 

Anticipating two issues for the next part of our discussion, how might intrinsic 
human dignity and dignified conduct relate to one another; and, in a rights-led 
regime, might the former serve to re-inforce an agent’s control over its selection of 
ends while, in a duty-led regime, it limits the range of ends available to each agent? 


Human dignity: a duty-led interpretation 


In a duty-led framework (such as Kantian morality), human dignity might be taken 
to generate both duties to others and duties to oneself. In this light, we can 
consider, first, the idea of dignity as intrinsic human value and then the idea of 
dignified conduct. 


The duty not to compromise the dignity (intrinsic value) of others 


If we should not treat others only as a means or as a mere thing, there is a broad 
sense in which every wrong that we do to others compromises their dignity. We 
might, however, employ the idea of compromising the dignity of others more 
sparingly. For example, we might reserve it for cases where there is a failure to 
recognise others as having the capacity for self-governance;?? or treating them in a 
way that undermines their conditions of self-respect.” In specifying the latter duty, 
a critical question is whether ‘the conditions of self-respect’ are given a ‘subjective 





35 n 29 above, 4. 

36 cf William A. Parent, ‘Constitutional Values and Human Dignity’ in Michael J Meyer and William 
A. Parent (eds) n 29 above, 47, 55. '[E]vil men like Hitler often displayed ... presentational dignity, 
at least in their public behaviour. And so, for that matter, do Mafia hit men. So from a moral 
standpoint, this conception of dignity is wholly bankrupt.' 

37 ibid. 

38 See, eg, Alan Gewirth, Human Rights (Chicago: University of Chicago Press, 1982) 27-28. 

39 See, eg, Victor Frankl, Man's Search for Meaning (New York: Washington Square, 1984) 43 
(recalling an incident when a Nazi guard threw a stone at him as he rested from his work on a 
railroad track) Such a duty of recognition might be specified in several ways On the one side, the 
relevance of the non-recogniser's intent (and knowledge) must be determined; and, on the other side, 
the relevance of the effect upon the non-recognised must be settled; cf Stephen R. Munzer, ‘An 
Uneasy Case Against Property Rights in Body Parts’ in Ellen Frankel Paul, Pred D. Miller Jr, and 
Jeffrey Paul (eds) Property Rights (Cambridge: Cambridge University Press, 1994) 259, 274: ‘If I 
have an unconditioned and incomparable worth, and if you insult that worth by treating me as a 
repository of body parts, you have offended my dignity even if I have the strength to resist your 

tions.” 


40 As with the duty of recognition, this duty can be developed along both an axis of intent and an axis 
of effect; see n 39 above 
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(experiential)’ or an ‘objective (non-experiential)’ interpretation. On the former 
reading, the duty relates to those (contingent) conditions that seem to be material if 
agents are to enjoy a sense of self-respect (particularly concerning experience of 
inhumane, demeaning, and degrading treatment). Interpreted in an objective way, 
however, the conditions of self-respect take on a different meaning. Divorced from 
any actual experience of loss of self-respect, the claim is that certain conditions 
quite simply are the basis of self-respect — thus opening the way to arguing that 
human dignity is violated even though the transgressor has no intention to demean 
another and even though the transgressed actually experiences no reduction in self- 
esteem. 


The duty not to compromise one’s own dignity (intrinsic value) 


In principle, a duty-led regime may prescribe duties that are designed to protect 
agents, not against others, but against the risk that they compromise their own 
dignity. Thus, according to Kant, human beings cannot give themselves away for a 
price, otherwise they would violate their duty of self-esteem*! — a line of 
reasoning, as we have seen, that underpins the rulings in the French case of the 
circus dwarfs as well as in the German Peep-Show Decision. Similarly, in the 
context of commerce in one's own body parts, the Warnock Committee noted that 
some oppose surrogacy on the ground that ‘it is inconsistent with human dignity 
that a woman should use her uterus for financial profit and treat it as an incubator 
for someone else's child';*? and, extending this logic, the prevailing view seems to 
be that respect for one's own dignity militates against gene-selling and financial 
gain. 

On the face of it, the duty not to compromise one's own dignity (not to 
instrumentalise oneself) imposes significant limits on an agent's power of self- 
determination. The extent of these limits will vary, however, depending upon the 
precise specification of the duty and the manner (and effectiveness) of its 
enforcement. 

With regard to the specification of the duty, one key question is whether or not 
the conditions of self-respect are given an experiential (subjective) interpretation; 
and another is whether the duty, so to speak, ‘black-lists’ or ‘grey-lists’ conduct, in 
the former case prohibiting certain actions without reservation, in the latter case 
prohibiting certain actions unless the agent's own dignity has been fully taken into 
consideration.“ In the ordinary course of things, an agent's power of self- 
determination will be restricted more by a black-list version of the duty than by a 
grey-list, and more by a duty specified in terms of a metaphysical rather than an 
experiential constitution of dignity. 

An agent’s power of self-determination is also affected by the way in which the 
duty is enforced. If A's breach of duty involves a violation of B's correlative right, 
we might expect B (or B's representatives) to hold A to account (at least, in the 
first instance). However, where A's breach is simply of a duty owed to A, how is A 


4| n34 above, 209. 

42 Report of the Committee of Inquiry into Human Fertilisation and Embryology (London: HMSO, 
1984) para 8 10. 

43 Seen 10 above. 

44 See, eg, Munzer, n 39 above, 271 for the (grey-listing) suggestion that sellers might compromise 
their own dignity ‘if the strength of the reason for selling is insufficient in relation to the nature of 
the part sold.’ Munzer's theory of sufficiency turns on biological factors such as the renewability and 
vitality of particular parts as well as on the necessity for the use of body parts and whether the part 
retains a close personal link with the seller: ibid 275-277. 
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to be held to account? In some duty-led communities, the view might be that duties 
are to be self-enforced; but, in others, public measures will be taken to prevent and 
discourage agents from compromising their own dignity and a range of sanctions 
will be in place for duty violations. Significantly, where the latter context obtains, 
dignity’s demand that agents must not treat themselves as mere things can take on 
a paternalistic role, potentially restricting the free choices of circus dwarfs, peep- 
show performers, surrogates, gene sellers, and the like, even though none of the 
agents involved actually experiences any loss of self-respect.‘ 


The duty to conduct oneself in a dignified manner 


In a duty-led regime, a duty to conduct oneself in a dignified manner might be 
understood as an end in itself (dignified conduct being valued for its own sake) or 
as indirectly supportive of other duties. On the former reading, the duty would not 
relate closely to the duty not to compromise the dignity of others; rather, it would 
complement the duty not to compromise one's own dignity (or it would pick out a 
specific aspect of the general duty not to compromise one's own dignity). On the 
latter reading, the argument would be that those who violate the duty, by 
attempting to put themselves outside the conditions of human finitude (undignified 
conduct), are more likely to compromise the dignity of themselves or others (ie, to 
treat themselves or others as mere things).4 


Human dignity: a rights-led (Gewirthian) interpretation 


Next, we can analyse human dignity from a rights-led moral perspective, tackling 
this in three stages: first, sketching why the particular rights-led analysis associated 
with the moral theory of Alan Gewirth*? must be adopted; secondly, contrasting a 
(Gewirthian) rights-led analysis of dignity with the duty-led view that we have just 
considered; and, thirdly, relating dignity to the status of potential agents. 


The Gewirthian approach 


The central contention in Gewirthian moral theory is that agents — conceived as 
those who (prospectively at least) have the capacity freely to select and act for 

— are categorically bound by the 'Principle of Generic Consistency' 
(the PGC). Under the PGC, agents have reciprocal rights and duties to respect one 
another's freedom and well-being. Although the interests protected by the PGC are 
hierarchically ordered (relative to the needs of agency), the substance of 
Gewirthian morality is not dissimilar to that of many modem rights-driven 
moralities (eg, Rawlsian and Dworkinian). What marks out Gewirthianism as 
distinctive and controversial amongst modern liberal moral theories is its claim 
that any agent, no matter what that particular agent's practical viewpoint, is 
logically committed to acceptance of the PGC. The dual significance of this claim 
is that the PGC is binding not only on agents who are disposed to take a moral 


45 Kant might be read as supporting such paternalism However, if treating humanity as an end amounts 
to an injunction to respect the autonomy of persons, then this militates against paternalism; cf n 30 


above. 
46 cfn30 and n 45 above. 


47 Semunally, see Alan Gewirth, Reason and Morality (Chicago: University of Chicago Press, 1978). 
48 cf n28 above. 
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viewpoint of some kind, but on agents as such, simply by virtue of their taking 
anything at all to be a reason for their action. In this respect, the Gewirthian project 
runs parallel to Kant’s attempt to establish the categorical imperative via a 
transcendental argument. 

Gewirth’s strategy in defending this bold claim is to demonstrate (by what he 
calls the dialectically necessary method) that an agent would contradict its status as 
an agent if it did not accept that it was bound by the PGC. Put shortly, the argument 
takes an agent through three stages of progressive self-reflection on its interests and 
responsibilities as an agent. At the first stage, the argument is that an agent must 
value its chosen purposes and, in consequence, value the generic conditions 
(designated by Gewirth as its ‘freedom and well-being’) that must obtain for any of 
its purposive activity, as being instrumental to these purposes, whatever they may 
be. At the second stage, the argument is that, since the agent values its chosen 
purposes in a way sufficient to motivate it to pursue them, the agent must consider 
that it ought to act for its freedom and well-being as instrumental to its purposes 
(whatever they may be), from which it follows that the agent must consider that 
others ought not to interfere with its freedom and well-being against its will (and 
that others ought to assist it to have its freedom and well-being if it cannot secure 
these for itself and wishes such assistance), correlative to which the agent must 
consider that it has both negative and positive rights to its freedom and well-being. 
Finally, at the third stage, this claim to the generic rights is universalised. From the 
fact that the agent would contradict that it is an agent if it did not consider that it has 
the generic rights, it follows logically that the agent would contradict that it is an 
agent if it did not consider that the sufficient reason why it has the generic rights is 
that it is an agent.49 Logical universalisation then requires the agent to accept that 
all agents have the generic rights. 

The fact that the agent’s rights-claim derives from the categorical instrumental 
value that it must attach to its freedom and well-being and that nothing in the 
argument shows that, or presumes that, the agent has to value its freedom and well- 
being for their own sakes, has the consequence that the PGC not only grounds what 
is essentially an ethics of rights rather than an ethics of duty, but that the generic 
rights are rights according to the will (or choice) theory of rights, rather than 
according to the interest theory. This, as we will later see, is of central 
significance in contrasting Gewirth’s view of human dignity with Kant’s. 

Alongside his dialectically necessary method, Gewirth contrasts what he calls a 
dialectically contingent method. Whereas the former purports to hold good against 
any practical standpoint, the latter operates only on a particular optional practical 
standpoint. Given Gewirth’s philosophical ambitions, any concession of 
optionality is fatal and, thus, dialectically contingent forms of argument are of 
little interest to him. For our purposes, however, at least one such argument is 
significant: namely that, where human rights are accepted, then the PGC is 
(dialectically contingently) presupposed. There are two threads to this argument.5! 
First, since one who accepts any human right must also accept that there is a right 
to the conditions that are necessary for the exercise of any human right (where the 


49 Thus is demonstrated by Gewirth’s Argument from the Sufficiency of Agency (ASA). See Gewirth, n 
47 above, esp at 110-112, and 115-119. 

50 See, further, Deryck Beyleveld, The Dialectical Necessity of Morality: An Analysis and Defense of 
Alan Gewirth's Argument to the Principle of Generic Consistency (Chicago: University of Chicago 
Press, 1991) esp at 26—27, and 32-33. 

5] See Deryck Beyleveld, ‘Legal Theory and Dialectically Contingent Justifications for the Principle of 
Generic Consistency’ (1996) 9 Ratio Juris 15. 
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exercise of a right is understood in terms of claiming, waiving, or operating the 
right), and since the PGC confers a right to the generic conditions of purposive action 
(including the exercise of a human right), acceptance of any human right entails 
acceptance of the PGC. Secondly, assuming that human rights are conceived of as 
claims to benefits that rights-holders can waive (which, typically, we take to be the 
case), then such rights-holders are more accurately equated with agents than with 
humans.5? Combining these two threads, our second-best position is that, in a culture 
of human rights, the PGC is (dialectically contingently) presupposed. 


Human dignity from a Gewirthian perspective 


Having so declared our moral hand, how do the two core ideas of human dignity 
stand when viewed in a Gewirthian rights-led framework? 


A right that other agents do not compromise our dignity (intrinsic value) 
Gewirth treats dignity as ‘the ground or antecedent of [human] rights',5? arguing 
that an agent's 'attribution of worth to himself derives not only from the goodness 
he attributes to his particular actions but also from the general purposiveness that 
characterizes all his actions and himself qua agent.'54 It follows that, in a broad 
sense (paralleling that in the duty-led approach), all violations of the rights of 
others compromise their dignity. Put more narrowly, Gewirthians might equate 
compromising the dignity of others with cases where there is a failure to recognise 
one with the capacities for agency as an agent, or where an agent's conditions of 
self-respect are damaged. 

The parallel with a duty-led approach, however, is not perfect. In a Gewirthian 
framework, a right that others do not compromise one's dignity, by damaging 
one's conditions of self-respect, must be specified in a way that is compatible with 
an agent's autonomy-based rights. Crucially, what matters is whether the agent 
freely invites the 'compromising' conduct of others, not whether a loss of self- 
respect is experienced, even less whether dignity in some metaphysical sense is 
compromised. Thus, if two (or more) agents freely embark upon some supposedly 
‘demeaning’ or ‘deviant’ course of conduct, the dignity of neither is compromised; 
indeed, where agents freely interact and transact with one another, it is precisely 
respect for dignity that demands that there should be no interference — for, to 
interefere with such agents would be to treat them as mere things. 


A right that other agents should not compromise their own dignity (intrinsic value) 
An agent’s right of self-determination (autonomy) is fundamental to the 
Gewirthian moral regime. So long as no harm is done to the PGC-protected rights 
of other agents, an agent can do no wrong in its acts of self-authorship. 
Consider, for example, the case of suicide. Against Kant, who argued that an act 
of suicide would violate human dignity, modern liberal rights-theorists emphasise 


52 As we have indicated in the text (above), in Gewirth's dialectically necessary argument, an agent 
may (without contradiction) will purpose-specific interference with its freedom and well-being and, 
thus, waive the ordinary benefit of the protective rights flowing from the PGC. 

53 Alan Gewirth, ‘Human Dignity as the Basis of Rights’ in Michael J. Meyer and William A. Parent 
(eds) n 29 above, 10, 14. 

54 ibid 22; and see, too, Alan Gewirth, The Community of Rights (Chicago: University of Chicago 
Press, 1996) 66. 
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the individual's right to autonomy.55 In line with this view, Gewirthians see no 
contradiction in an agent freely choosing to terminate its life, nor for that matter 
freely choosing to inflict lesser degrees of self-harm. Thus: 


What does the PGC require in cases where persons fulfill the cognitive and emotional 
conditions for voluntary consent and yet refuse to consent to interferences with their self- 
destructive or other projects whereby they intend to inflict basic harms on themselves? Such 
projects include suicide, selling oneself into slavery, ingesting harmful drugs, and the like 


[When it is clear that the conditions of voluntariness have peen met by the projected self- 
harmer, further interference with him must be discontinued.5$ 


The import of these remarks is clear: agents who voluntarily choose to harm 
themselves, whether by restricting their future freedom or by damaging their well- 
being (including undermining their own basis for self-respect), breach the generic 
rights of neither themselves nor others.57 Granted, agents might live to regret their 
actions but, in this sense, Gewirthians accept that dignity-based autonomy can 
come at a price. 

Surely, though, self-harming agents must breach a duty to themselves?58 We 
think not. First, in a rights-led moral regime, the idea of a duty to oneself 
(performance of which, as the correlative rights-holder, one might waive)?? is 
something of a contradiction in terms. Of course, insofar as the supposed duties to 
oneself relate either to the avoidance of qualities that militate against, or to the 
inculcation of qualities that conduce towards, the fulfilment of one’s 
responsibilities towards others, then there is no such contradiction: we are dealing 
indirectly with an agent’s duties to others. Secondly, Gewirth allows for what he 
calls ‘a more analogical’ form of duties to oneself, where we might speak of an 
agent being unfair to or demeaning itself. To the extent that we mean that a 
particular agent, A’s, immediate actions are antithetical to A’s long-term purposes, 
this is relatively unproblematic: A remains free to choose its purposes and any 
criticism of A’s short-term action is by reference to A’s own established 
preferences and purposes. Thirdly, however, Gewirth extends this analogical use to 
an agent’s long-term desires or ends, suggesting that the analogy might be pursued 
either in terms of equilibrium (in which model, no one of the agent's interests 
should dominate the others) or hierarchy (in which model, the agent's ‘higher 
interests’ should control its ‘lower interests’). Where we speak of a person 
degrading himself, Gewirth says that it is the model of hierarchy that is invoked.®! 
"To the extent that such analogical uses are simply seeking to impose some kind of 
unity or order on the agent's preferences, there is no great problem. What respect 
for the PGC demands, however, is that we do not allow the analogical duty not to 
violate one's own dignity to become an excuse for others to restrict the range of 
purposes that agents may otherwise freely choose. 


A right that other agents should conduct themselves in a dignified manner 
Do other agents have a right that we develop a dignified character (accepting the 
limits of human finitude)? One thing is clear. Agents have responsibilities, both 


55 See, eg, Max Charlesworth, Bioethics in a Liberal Society (Cambridge, Cambridge University Press, 
1993) ch 3. 
n 47 above, 264—265. 
ibid 266. 
For Gewirth's own discussion of duties to oneself, see ibid 333—338. 
cf text above at 670 
ibid 335-338. 
ibid 337. 
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negative and positive, in relation to one another. If the practical consequence of 
agents becoming obsessed with pushing back the limitations of human finitude is 
that they neglect their responsibilities to one another, then the development of a 
dignified character has much to commend it. Contrasting this with the model that 
we encounter in Emest Becker’s work, where a human is said to be ‘most 
“dignified” when he shows a certain obliviousness to his fate ...; who is most 
"free" when he lives in secure dependency on powers around him, when he is least 
in possession of himself ',S2 agents need not be oblivious to their fate; they should 
be self-driven and in possession of themselves. Pushing back the limitations of 
human finitude is permissible, even desirable, but only so long as this is compatible 
with discharging one's responsibilities to other agents. If dignified conduct 
indirectly promotes respect for the generic rights of other agents, then it is a virtue 
that other agents are entitled to have us cultivate.® 


Dignity, rights-holders and potential agents 


In Gewirthian (as in Kantian) theory, dignity relates to capacities that qualify agents 
(rational beings with a will) as rights-holders (duty-bearers). The logic of the 
theory is that those who lack the relevant capacity are not agents and cannot be 
rights-holders. It is a moot point, however, whether non-agents have protected 
interests of some kind. For our purposes, the most important category of non-agents 
is that of potential human agents (covering embryos, fetuses, and neonates). There 
are several ways of arguing that agents have some responsibilities in relation to such 
non-agents — Gewirth himself relies on principles of proportionality and 
potentiality, and elsewhere we have sketched a number of other lines of argument 
that might merit consideration.© It would be a mistake, however, to add to our list 
the view (as per Article 1 of the Convention on Human Rights and Biomedicine) that 
human dignity is the reason why potential humans (or potential agents) should be 
respected. To equate human dignity with any human life form (from the point of 
conception), is certainly to invite the objection of ‘speciesism’; more importantly, 
from a Gewirthian (or Kantian) perspective, it simply begs the question why human 
life has intrinsic value such as to ground a regime of reciprocal rights and duties. 
Human life, without more, simply will not serve; and, in this context, appeals to 
human dignity threaten to operate as unhelpful ‘conversation stoppers'.57 


62 Ernest Becker, The Denial of Death (New York: The Free Press, 1973) 24. 

63 Might it also be argued that acceptance of the limitations of human finitude is implicit in agency? 

Given that an agent is one who has the capacity to freely act for purposes (or who is logically 

committed to positively valuing 1ts own generic features of action; or who is committed to respecting 

the generic features of fellow agents), the thought is that, if agency presupposes the possibility of 
unwilled interferences with one’s freedom and well-being (1e, a context of limited resources and 

options), and if viewing oneself as an agent commits one to accepting the limitations of such a 

context, then to deny such limitations (by trying to put oneself beyond them) is to contradict one’s 

own agency. If we say that such a denial is ‘undignified’, then there is a sense in which agents can 
violate their own dignity. 

cf n 28 above. 

Alan Gewirth, n 47 above, esp at 121—124 and 141—144. 

Deryck Beyleveld and Roger Brownsword, ‘Legal Argumentation in Biolaw' (paper presented at 

first international conference on bioethics and biolaw, Danish Parliament, Copenhagen, June 1996) 

(on file with authors). 

67 cf Dieter Bimbacher, ‘Do Modern Reproductive Technologies Violate Human Dignity?’ in Elisabeth 
Hildt and Dietmar Mieth (eds) In Vitro Fertilisation in the 1990s: Towards a Medical, Social and 
Ethical Evaluation (Aldershot: Ashgate Publishing, 1998) 325; and Deryck Beyleveld, ‘Some 
Observations on Human Dignity and Human Rights’, ibid 335. 
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In the final part of our paper, we consider briefly how our analysis would bear on 
three issues in human genetics where dignity is currently seen as an important 
limiting consideration. These are the issues of the commercialisation of human 
genes; interventions in the human genome; and human reproductive cloning. 


The commercialisation of human genes 


Article 21 of the Convention, together with Article 4 of the Universal Declaration, 
imply that a market in human genes would violate human dignity; but would it? ® 
This question is entangled with some complex debates about property in body 
parts. However, if we grant the possibility of a market in human genes, would 
‘primary transaction’ commerce (in which one agent sells a sample of its own 
genome to another agent) violate human dignity? Possibly some buyers might 
compromise the dignity of sellers, treating them as no more than repositories of 
DNA — in the language of Article 2(b) of the Universal Declaration, some buyers 
might reduce sellers to their genetic characteristics. However, those buyers who 
related to sellers in this way would be disposed to take what they could without 
negotiating a price. The market, in other words, would not be the problem. Another 
possibility, albeit remote, is that buyers might use the market intentionally to 
demean sellers (experientially); but such an outside chance of abuse scarcely 
warrants prohibiting primary transaction commerce. As John Harris has tellingly 
remarked in another context: 


To ban cloning on the grounds that it might be used for racist purposes is tantamount 
to saying that sexual intercourse should be prohibited because it permits the possi- 
bility of rape.7° 


Thus, unless this is one of those cases where a rational regulatory approach 
requires a general prohibition, the most that we have is an argument for targeted 
restriction. Perhaps a more likely scenario is that sellers suffer an after-sale loss of 
self-respect. However, provided that sellers freely enter the market, any subsequent 
loss of self-esteem, whilst unfortunate, involves no violation of rights. No doubt, it 
will be said that dignity militates against a market in human genes, because gene- 
traders (by putting a price on their own bodies) undermine their own self-esteem; 
but this is precisely the line of thinking that must be rejected as incompatible with 
Gewirthian principles. Finally, commerce in human genes might encourage some 
undignified trading, in the sense that some buyers and sellers might be tempted to 
shirk their responsibilities. However, markets are full of temptations and it is not 
immediately obvious that a market in human genes would be any more likely to 
encourage such conduct than any other kind of market."! 


68 For some sceptical remarks about appeals to dignity in the context of commerce in body parts, see 
Neil Duxbury, ‘Do Markets Degrade?’ (1996) 59 MLR 331. 

69 See, eg, J.W. Harris, ‘Who Owns My Body?’ (1996) 16 Oxford Journal of Legal Studies 55. 

70 John Harris, Clones, Genes, and Immortality (Oxford: Oxford University Press, 1998) 32. 

7| Objections based on dignity commonly fall away once we turn to ‘secondary transactions’ (se, where 
the seller is not trading in his own genetic material). To the extent that the objection is based on the 
Kantian duty of self-esteem, this is perhaps to be expected However, from a Gewirthian perspective, 
there is no sharp distinction between primary and secondary transactions In principle, if dignity- 
based rights might be violated by commerce in human genes, this can be at any point 1n the chain of 
transactions. 
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Commercialisation also involves the question of patentability. As is well-known, 
from the early 1990s, when applications were filed for sequences of DNA taken 
from brain cells,” the patenting of human gene sequences has developed rapidly 
(albeit controversially).? Whereas objections to the early applications centred on 
whether it was appropriate to patent gene sequences whose function in the human 
body was unknown and where potential use or benefit was not yet identified, the 
more recent objections insist that the patenting of human gene sequences is 
immoral as violating human dignity. Thus, in the Relaxin opposition,”4 the leading 
case on this point at the European Patent Office,” it was argued inter alia that the 
‘isolation of the DNA relaxin gene from tissue taken from a pregnant woman is 
immoral, in that it constitutes an offence against human dignity to make use of a 
particular female condition (pregnancy) for a technical process oriented towards 
profit’.”° Rejecting this argument, the Opposition Division pointed out that those 
who had donated the tissue (that made it possible to isolate the gene) had done so 
consensually; and, moreover, there was no reason to doubt the morality of 
procedures of this kind (for many life-saving substances, such as blood-clotting 
factors, had been developed in this way). 

Addressing the matter specifically in Gewirthian terms, what might the 
opponents of the patent have argued? Could it be argued that such a patent, or 
the research and development of the product, compromised anyone’s dignity? 
Certainly, there was no evidence that the researchers failed to acknowledge that 
they were dealing with fellow agents; and it is hard to imagine how the grant of the 
patent would threaten such a right. Similarly, it is unclear how rights relating to 
self-respect might be threatened by such a patent. It will not do to argue that the 
researchers violated such rights in relation to the pregnant women who supplied the 
tissue (at any rate, not so long as the transactions were freely entered into). Nor, of 
course, will it do to argue that the pregnant women compromised their own dignity 
— and, to this extent at least, the Opposition Division was surely correct in 
dismissing the opposition.” 


T2 See Gerald Dworkin, ‘Ethics of Human Genome Analysis. Intellectual Property and Ownership of 
Data’ in Hille Haker, Richard Hearn, and Klaus Steigleder (eds) Ethics of Human Genome Analysis 
(Tubingen: Attempto Verlag Tubingen, 1993) 175, 176—177. 

73 See S.M. Thomas, A.R.W. Davies, NJ. Birtwistle, S.M. Crowther, and J.F. Burke, ‘Ownership of the 
Human Genome’ 380 Nature (4 April 1996) 387. 

74 OJ EPO 6/1995, 388. Sec, too, the opposition to tbe patent granted to the Biocyte Corporation over 
umbilical blood as a further expression of outrage at the use of the patent system for the 
commercialisation of the human body. See Kate Watson-Smyth, ‘Doctors to fight charge for blood’ 
The Guardian 14 April 1997. 

75 The opposition was based on Article 53(a) of the European Patent Convention which, so far as is 
material, provides that European patents shall not be granted for ‘inventions the publication or 
exploitation of which would be contrary to “ordre public” or morality... .' For extended analysis of 
this provision, see Deryck Beyleveld and Roger Brownsword, Mice, Morality and Patents (London: 
Common Law Institute of Intellectual Property, 1993); and, contra, see Edward Armitage and Ivor 
Davis, Patents and Morality in Perspective (London: Commoa Law Institute of Intellectual 
Property, 1994). 

76 See para 6.1 of the Decision. It was also argued (ibid) that such patenting ‘amounts to a form of 
modem slavery since it involves the dismemberment of women and their piecemeal sale to 
commercial enterprises throughout the world’ — thereby infringing ‘the human right to self- 
determination’; and, that the ‘patenting of human genes means that human life is being patented’, 
which is ‘intrinsically immoral.’ Clearly, though, it would be contradictory for Kantians or 
Gewirthians (who equate dignity with purposivity and end-setting) to claim that a patent on human 
genes amounts to a patent on life and, thus, violates human dignity. 

T] But for criticism of the EPO's general approach under Article 53(a), see Deryck Beyleveld and Roger 
Brownsword ‘Patenting Human Genes: Legality, Morality and Human Rights’ in J.W. Harris (ed) 
Property Problems — From Genes to Pension Funds (Londoa: Kluwer, 1997) 9, and, more generally, 
Mice, Morality and Patents (London: Common Law Institute of Intellectual Property, 1993). 
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Nevertheless, we have two concerns about commercialisation. First, if 
commerce in human genes is to be conducted on the basis of free choice — the 
only legitimate basis for trade — then how do we regulate in those many contexts 
where there are significant asymmetries of information and bargaining strength 
between the parties?”® Recognising that informed consent procedures are no 
guarantor of autonomy, we might seek ways of strengthening such procedures or 
we might advocate a general prohibition on gene commerce (as the lesser of two 
evils, and for the sake of protecting the interests of vulnerable agents).” There is 
no reason to think, however, that the emerging reliance on human dignity points 
the way towards either a more effective or a more rational regulatory regime. 
Secondly, as the notorious John Moore case highlights, the conjunction of 
prohibitions on primary transaction commerce, with permissions in the patent 
system, unjustifiably licenses entrepreneurs to take the whole profit from their 
exploitation of the human genome — but opportunistic use of the concept of 
human dignity is part of the problem here, not a potential solution.*! 


Interventions in the human genome 


In 1982, the Parliamentary Assembly of the Council of Europe, concerned that 
interventions in the human genome should be limited by the rights to life and 
dignity, recommended that there should be a ‘right to inherit a genetic pattern that 
has not been artificially changed.'£? Reflecting this earlier concern, Article 13 of 
the Convention restricts interventions in the human genome to ‘preventive, 
diagnostic or therapeutic purposes’; and, it proscribes attempts ‘to introduce any 
modification in the genome of any descendants.'8? The drafting of the Universal 
Declaration has also evinced concerns about 'eugenics';9* and, although the 
provisions in Article 5(a) for 'research, treatment or diagnosis affecting an 
individual's genome' do not explicitly limit such interventions by reference to 
respect for human dignity, we can take it that such a limitation is to be implied. As 
for germ-line interventions, these are specifically singled out by Article 24 as one 
of the practices that could be contrary to human dignity. 

Two widely held assumptions are evident here: first, that germ-line interventions 
are incompatible with human dignity; and, secondly, that *negative' interventions 


78 Obvious instances are patients who require treatment, gene sources in the Third World, and prisoners 
(see, og, "Death-row organs “for sale in US" ' The Guardian 25 February 1998. See, generally, the 
discussion in Alain Pottage, ‘The Inscription of Life in Law: Genes, Patents, and Bio-politics' (in 
this volume). 

79 cf the reasoning of the majority of the Canadian Supreme Court in Re Rodriguez and Attorney- 
General of British Columbia (1993) 107 DLR 4th 342 

80 Moore v Regents of the University of California (1990) 793 P2d 479 

81 cf James Boyle, Shamans, Software, and Spleens (Cambridge, Mass: Harvard University Press, 
1996) esp at 21-24, and 99-107; and Deryck Beyleveld and Roger Brownsword, ‘Articles 21 and 22 
of the Convention on Human Rights and Biomedicine: Property and Consent, Commerce and 
Dignity’ in Peter Kemp (ed) Research Projects on Basic Ethical Principles in Bioethics and Biolaw 
(papers from the Utrecht meeting, November 1997) (Copenhagen: Centre for Ethics and Law, 1998). 

82 Sec No&lle Lenoir, ‘Respect for Life and the Law of the Living’ in Denis Noble and Jean-Didier 
Vincent (eds) The Ethics of Life (Paris: UNESCO, 1997) 165, 185 (discussing Council of Europe 
Recommendation No 934 on genetic engineering (1982)). 

83 According to the Explanatory Report, n 13 above, para 89, ‘intentional modification of the human 
genome so as to produce individuals or entire groups endowed with particular characteristics and 
required qualities’ is the ‘ultimate fear’. 

84 See, eg, n 21 above, 49 and 50; also, Hille Haker, ‘Human Genome Analysis and Eugenics’ in Hille 
Haker, Richard Hearn, and Klaus Steigleder (eds) n 72 above, 290. 
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designed to avoid suffering are less threatening to human dignity than ‘positive’ 
interventions designed to promote ‘desirable’ or ‘beneficial’ properties.®5 Yet, are 
these assumptions, which raise complex philosophical questions about human 
identity,® plausible? 

Consider, first, the case of germ-line intervention. Whilst there are grounds 
for precaution if we are not sure about the down-stream consequences of germ- 
line intervention,®’ is there any sense in which germ-line manipulation directly 
jeopardises human dignity? Perhaps practitioners of germ-line intervention 
might lose sight of the fact that they are dealing with agents — literally treating 
their agent subjects as guinea-pigs; or some might set out to demean those 
whom they treat (or the latter might experience a diminution in their sense of 
self-respect). There is no reason, though, to think that germ-line intervention 
per se involves distinctive hazards of this kind. An alternative approach is to 
look for the threat to dignity in future agents who are the progeny of those 
agents whose germ-line has been manipulated. Do we really believe that this 
class of agents might be regarded as inferior, leading to them valuing 
themselves less than those whose genome has not been so manipulated? If so, 
dignity is an issue here but the basis of the belief needs to be elaborated before 
we can take it seriously. 

Secondly, for the sake of argument, let us suppose not only that we can draw a 
bright line between negative and positive interventions but also that the former 
are compatible with human dignity.5$ Why, then, should we think that positive 
interventions are not so compatible? Suppose, for example, that the interventions 
in question were designed to promote intelligence in our children: might we not 
agree with John Harris that to eschew such interventions would be akin to 
‘inventing antibiotics but declining to put them into production' 78? In response, 
one argument might be that, whilst we can be reasonably confident that negative 
interventions will alleviate suffering, we cannot be sure that positive 
interventions will have such a benign outcome. With positive interventions, we 
have to place our bets; and, even with the safest bet, there is a risk that it will 
misfire, producing at some future time engineered agents who lack self-respect. 
This, it has to be conceded, is a possibility. However, unless those who procure 
positive interventions are unusually bad at reading the runes, there is no reason to 
think that the outcomes following from intervention will be worse relative to 
dignity than the outcomes that would have followed from non-intervention. 


85 cf the discussion of sex selection in Ruth Deech, ‘Family Law and Genetics’ (in this volume) for the 
parallel distinction between ‘medical’ and ‘social’ reasons. Following a public consultation, the 
HFEA concluded that sex selection for social reasons was unacceptable, inter alia, because children 
might be seen as commodities. 

86 See, eg, David Heyd, Genethics: Moral Issues in the Creation of People (Berkeley: University of 
California Press, 1992) esp ch 6 

87 Where a particular technology is thought to be unsafe or risky relative to the PGC-protected interests 
of agents, a precautionary principle is an important element of Gewirthtan thinking. However, this is 
a principle that needs sensitive application from case to case, the importance of the interests at risk 
(discounted by the degree of risk) being set against the importance of the interests that would be 
promoted by the use of the technology. 

88 But nb, insofar as a (negative) therapeutic purpose is conceived of as replacing ‘bed’ or ‘abnormal’ 
genes with ‘good’ or ‘normal’ genes, the line between therapuetlc and non-therapeutic purposes 
will be relative to judgments of badness and abnormality; cf Robert Schwartz, ‘Genetic 
Knowledge: Some Legal and Ethical Questions’ in David C. Thomasma and Thomasine Kushner 
(eds) Birth to Death: Science and Bioethics (Cambridge: Cambridge University Press, 1996) 21, 
esp at 24-26. 

89 John Harris, The Value of Life (London: Routledge, 1985) 150. 
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Another argument is that positive interventions might abuse dignity by producing 
‘designer children’, pre-disposed to have particular talents that enable them to 
excel at their designers’ favoured conception of the good.™ Yet, if respect for 
human dignity demands a neutral approach towards the reproduction and rearing 
of children (ie, an approach that is in no sense geared towards the parents’ 
favoured conception of the good), then present practices of selective mating and 
environmental conditioning apparently observe this principle in the breach. 
Moreover, if we tie the objection specifically to (supposedly) abusive 
manipulation of the genome, we do not have an argument for prohibiting 
positive interventions; rather, what we have is an argument that smacks of 
genetic reductionism — which certainly cannot stand with the (non-reductionist) 
reasoning informing both the Kantian and the Gewirthian view of the intrinsic 
dignity of persons?! — and, at most, an argument for targeted restriction.?? 

There is, of course, one other argument: where the manipulated genome is that of 
a potential agent, it might be objected that dignity is violated precisely because we 
are tampering with a potential agent. However, as we have said, to place a question 
mark against the treatment of potential agents is one thing; it is quite another 
matter to stipulate a meaning for human dignity that has no logical purchase on 
practical reflection but that nevertheless purports to be the reason why respect for 
embryonic life is required. 


Human reproductive cloning 


Article 11 of the Universal Declaration prohibits ‘[p]ractices which are contrary to 
human dignity, such as reproductive cloning of human beings ... .' We might think 
that no such prohibition is necessary; for, as David Heyd comments, many will find 
such a prospect ‘horrifying’ and will ‘have no interest in exact mirror-images or in 
indistinguishable copies.'?? On the other hand, the joint HGAC and HFEA 
Consultation Document on cloning, suggests a number of scenarios in which 
copies might appeal. For example, parents might wish to ‘replace’ an aborted fetus, 
dead baby, or child killed in an accident; or parents might wish to have a cloned 
sibling to provide a compatible organ for a child dying of kidney failure; or 
someone might wish to have a clone of themselves as a way, as that individual sees 
it, of cheating death.» Is Article 11 right in treating reproductive human cloning as 
contrary to human dignity? 

Initially, we should distinguish between the technology of cloning itself, and the 
purposes that agents might have in seeking to employ cloning technology. If the 
technology itself is said to violate human dignity, this will probably prove to be a 
‘conversation stopper’. However, in current debates, the thrust of the objection to 


90 cf Bruce A. Ackerman, Social Justice m the Liberal State (New Haven and London: Yale University 
Press, 1980) esp ch 4 (for various dialogues arising from the awesome powers of the Master 


Geneticist). 
9] cf n 76 above 
92 There are, of course, many instances where, for prophylactic or evidential reasons, regulation is 
Tightly given a broader sweep than the mischief at which it is aimed. Whether positive interventions 
in the human genome call for such a regulatory approach remains to be debated; and one of the 
questions to be addressed is whether different considerations are raised where positive interventions 
reflect (a) the various individual preferences of commissioning parents or (b) some larger public 
scheme of population design and control. 
David Heyd, n 86 above, 217. 
Cloning Issues in. Reproduction, Science and Medicine (London: Human Genetics Advisory 
Commission, January 1998) para 8.3 
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cloning is not so much that the technology per se violates dignity but that it might 
be used in a way that instrumentalises others.95 

Consider the two examples of ‘other-cloning’ given in the Consultation Paper, 
where the parents wish to copy their children. Do the parents (A) instrumentalise 
their children (either the clone source (B) or the cloned product (C)) in these cases? 
Assuming that the parents who wish to clone another child as a would-be kidney 
donor have the consent of the clone source (B), are they instrumentalising the 
cloned product (C) (the would-be donor)? If so, it is hardly the cloning that 
involves such instrumentalisation. For, quite apart from the fact that the parents 
might have faced the same accusation had they tried to produce a sibling donor by 
natural reproduction, the objection only takes hold when pressure is applied to C to 
act as a kidney donor (only then is C treated as a mere thing). In the example of the 
parents who want to replace a lost child, it is unclear that they are instrumentalising 
the cloned product (C). Might they be accused, however, of instrumentalising the 
clone source (B)? Given that the clone source is already dead (as an ex-agent or as 
an ex-potential agent) the accusation of instrumentalisation is, to say the least, 
problematic. In both examples, however, we might try another tack, arguing that 
clones might experience a loss of self-respect, rather like that experienced by 
adopted children, when they realise that in a certain sense they were not wanted. 
For example, in the case of the parents who want a replacement child, the cloned 
product (C) might feel of reduced value because the parents would not have wanted 
the clone if the clone source (B) had survived. Yet, this might apply equally if C 
had been born by natural reproductive processes; moreover, a clone in particular 
might take a more upbeat view of things — far from being not wanted, the clone 
might reason that it was just what its parents wanted. On the face of it, there is no 
short-cut to the conclusion that other-cloning is dignity-threatening in itself; at 
most, the objection is that it might offer new opportunities for instrumentalising 
reasoning around the reproductive process and its results.9$ 

Turning to 'self-cloning', if the intention is to cheat death, then this seems 
misguided, foolish, and bound to disappoint.” Does it, though, involve a violation 
of dignity? With regard to instrumentalisation, we can assume that the clone source 
consents to self-cloning. Accordingly, the focus for the instrumentalisation 
objection is the cloned product; and, in this respect, the issues raised by self- 
cloning seem comparable to those raised by other-cloning. Self-cloning, however, 
perhaps involves an additional element, in the sense that it exemplifies precisely 
the kind of conduct which we might condemn as undignified. By this, we mean that 
self-cloners, like agents who make extraordinary attempts to prolong their lives or 
to retain their youthful looks, are engaging in conduct that might be symptomatic 
of a lack of responsibility (relative to their duties, as agents, to their fellow agents). 
If cloning were to damage the culture of human rights, reversing agents' 
prioritisation of morality over mortality, there would be legitimate concerns for 
human dignity.” 


—€——— B —P pn ERR ee 

95 According to the Explanatory Report accompanying the draft cloning Protocol, n 18 above, para 3: 
*[E]thical reasoning for a prohibition to clone human beings is based first and foremost on human 
dignity which is endangered by instrumentalisation through artificial human cloning.’ Similarly, see 
the HGAC and HFEA Consultation Paper at 18. 

96 cf the arguments against cloning raised by Ruth Deech, n 85 above (eg, that cloned children might 
become the butt of jibes, or might be discriminated against, or might be exploited by the media). 

97 cf Ernest Becker, The Denial of Death (New York: The Free Press, 1973), esp at 266—267. 

98 cf Daniel Callahan, ‘The Genetic Revolution’ In David C. Thomasma and Thomasine Kushner (eds) 
n 88 above, 13. 
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Conclusion 


Recalling our opening question, what are we to make of human dignity in debates 
about the legitimacy of human genetics? First, from any perspective that values 
rational debate about human genetics, it is an abuse of the concept of human 
dignity to operate it as a veto on any practice that is intuitively disliked. Secondly, 
human dignity, whether viewed from a Kantian duty-led or a Gewirthian rights-led 
moral perspective, is rightly appealed to as requiring that agents should be treated 
as ends (not as mere things). It may also be appealed to in the form of the practical 
virtue of dignified conduct, this indirectly supporting respect for human rights and 
responsibilities. Thirdly, however, from both a Kantian and a Gewirthian 
perspective, it is improper to attach dignity to species-specific characteristics that 
have no practical relevance. Finally, as between Kantian duty-led and Gewirthian 
rights-led approaches, the central issue is the relationship between dignity and 
autonomy.” From a Gewirthian standpoint, respect for human dignity involves 
treating agents as autonomous ends; it is, thus, complementary to the fundamental 
right of agents that their freedom and well-being should not be interfered with 
against their own will. If agents freely choose ‘to die with dignity’, or to participate 
in dwarf-throwing or peep-shows, or to sell their genes, they have at least a prima 
facie right to do so; and, any duty-led claim that agents so compromise their own 
dignity must be rejected as misguided paternalism.!00 


99 But nb the caveats about the best reading of Kant in n 30 and n 45 above. 

100 cfn 21 above, 49: ‘Some speakers pointed out that ... this principle in the text [dignity] is designed 
essentially to serve as a politcal and moral signal so that its assertion may not give rise to liberticide 
interpretations’ (Chantal Ralaimihoatra reporting the General Discussion of the draft Universal 
Declaration). We endorse such a reading 
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It is trite, but true, to say that few medical advances have been greeted with such 
public and media interest as has the so-called genetic revolution. Even before the 
cloning of Dolly, people’s imagination was gripped by the literature, academic and 
fictional, that surrounds this subject. The possibility of genetic modification and 
enhancement, fears about the creation of communities of drones or totalitarian 
dictators, the recent eugenic excesses of the twentieth century and the brave new 
world held out by the imminent completion of the Human Genome Project provide 
rich and fertile ground for speculation, debate and sometimes concern. On the other 
hand, genetics offers the capacity to identify disorders and hopefully in the future 
to cure them. As Wilkie says, ‘the new genetical anatomy will transform medicine 
and mitigate suffering in the twenty-first century.'! 

Watson and Crick’s discovery in 1953 of the structure of DNA — the key 
discovery on which the Human Genome Project rests — was probably one of the 
most remarkable scientific achievements of this century, and has led to the most 
ambitious scientific project since the space race. Its significance lies in the growing 
capacity to identify the molecular structures which make us who we are, at least 
physically. As Bodmer and McKie have said: ‘DNA is the true chemical of life, for 
it is the essential component from which our genes are made. In it is encoded the 
genetic language that controls our destinies. And an astonishingly powerful lexicon 
it is. Just six million millionths of a gram of DNA carries as much information as 
ten volumes of the Complete Oxford English Dictionary.’? 

Clearly the potential of being able to unravel and translate this lexicon in both 
depth and detail is of enormous fascination to science. Even if not all of the 
information ultimately discovered is of immediate interest or applicability (so- 
called ‘junk DNA'?), much of what is discovered will be of theoretical and/or 
practical value. The capacity to identify rogue genes which cause disease or 
disability may lead to medical advances as yet unimagined. And the toll of genetic 
disorder should not be underestimated. Wexler suggests that ‘[i]t is now estimated 
that gene defects underlie 3,000 to 4,000 different diseases, and this is before one 
considers polygenic etiologies in which there is interaction between genes and 
environment.’4 


* School of Law, University of Glasgow. 


l T, Perilous Knowledge: the Human Genome Project and its Implications (London: Faber and 
Faber, 1993) 1. 

2 W Bodmer and R. McKie, The Book of Man: The Quest to Discover our Genetic Heritage (London: 
Little, Brown and Company, 1994) 10. 

3 The debate as to whether or not there is such a thing as ‘junk DNA’ is not resolved; cf BMA, Our 
Genetic Future: the Science and Ethics of Genetic Technology (Oxford: Oxford University Press, 
1992) 215: ‘Not all scientists . . accept the hypothesis implicit in the concept of junk DNA. For 
example, Gilbert has suggested that any characterization of some DNA as “junk” might merely be a 
reflection of our current ignorance about their true function.’ 

4 N.S. Wexler, ‘Disease Gene Identification: Ethical Considerations’ Hospital Practice, October 15 
1991, 145, 145. 
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Manifestly, if such a major contributor to morbidity and mortality can be 
exorcised from society, this would represent a major advance in general health. 
However, it is by no means clear that the result of the identification of genetic 
disorders will be the hoped-for therapy.* The current gap between diagnostic and 
therapeutic capacity continues to cause problems of both a clinical and an ethical 
nature. For the moment, then, there is reason to be somewhat sceptical about the 
claims made for genetics. 

Whether we adopt a positive or a negative view of genetic intervention will 
likely depend both on our understanding of what genetics can actually achieve and 
on the mechanisms in place to minimise the potential for abuse which undoubtedly 
exists. And no matter on which side we fall, it must be borne in mind that one 
result of the completion of the Human Genome Project will be that we are 
‘genetically laid bare as never before'.Ó This phrase encapsulates neatly the 
vulnerability which can flow from genetic knowledge. Although there is much to 
be welcomed in the so-called genetic revolution, it is perhaps unsurprising that 
much of the debate and discussion surrounding it has been what one commentator 
described as ‘portentous, laden with apprehension and distrust.” Without 
encouraging people into becoming scientific Luddites, there are genuine reasons 
for concern about the present and the future of genetics. As Kevles says, ‘Given 
that changes in individual attitudes inevitably affect the scope of institutional 
action, both public and private, history surely teaches that serious attention is owed 
the warnings, however shrill they may sometimes be, of the dissenters from the 
eugenic revival.'8 

For some, the outcome of the Genome Project is merely knowledge — often 
regarded as value-neutral. For example, Brenner says, ‘[w]hat is most important 
about the enterprise is the scientific knowledge that it will generate, and the 
insights it will give us into our structure, function and origins.'? Others, however, 
hold that it would be naive in the extreme either to believe that knowledge is value- 
free or to imagine that, once gained, it will not be used.!? It is the latter perspective 
which excites most controversy and has engendered considerable debate. 

This is not the first medical miracle to generate concerns. Assisted reproduction 
also spawned a wealth of literature, much of it critical, generally from those not 
involved in the enterprise.!! Charlesworth draws a parallel here, noting that 
*Feminist critics of the new reproductive technologies have shown how difficult it 
is to divorce these technologies from their ideological contexts, and the same is 
true of genetics and genetic technologies.'!? Thus, it is essential that the drive for 


5 cf T. Friedmann, ‘Opinion: The Human Genome Project — Some Implications of Extensive “Reverse 
` Genetic" Medicine’ (1990) 46 Am J Hum Genet 408, 411: ‘... there remains a serious gap between 
disease characterization and treatment." 

6 J.C. Fletcher and D.C. Wertz, ‘An International Code of Ethics in Medical Genetics Before the 
Human Genome is Mapped’, in Z Bankowski and A. Capron (eds), Genetics, Ethics and Human 
Values: Human Genome Mapping, Genetic Screening and Therapy, xxiv CIOMS Round Table 
Conference, 1991, 97. 

7 J. Maddox, ‘New Genetics Means No New Ethics’, Nature, Vol 364, 8 July 1993, 97, 97. 

8 D. Kevies, In the Name of Eugenics: Genetics and The Uses of Human Heredity (Harmondsworth: 
Penguin, 1985) 299. 

9 S. Brenner, ‘The Human Genome: the Nature of the Enterprise’, in Human Genetic Information: 
Science, Law and Ethics, Ciba Foundation Symposium 149 (Chichester. John Wiley & Sons, 1990) 6. 

0 S.A M. McLean, ‘Mapping the Human Genome — Friend or Foe?’ (1994) 3X9) Soc Sci Med 1221. 

| cf G. Corea, The Mother Machine: Reproductive Technologies From Artificial Insemination to 
Artificial Wombs (London: The Women's Press, 1988). 

12 M. Charlesworth, ‘Human Genome Analysis and the Concept of Human Nature’ in Ciba Foundation, 
n 9 above, 188. 
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knowledge is analysed as thoroughly as is its outcome. Even an apparently 
beneficial result may perpetuate or generate dubious ethical values. The critics of 
assisted reproduction have one thing in common — each of them identifies the 
extent to which the reproduction revolution serves to perpetuate a particular view 
of women — one which, for them, is unhealthy. Helping the infertile to reproduce 
has resulted, they would claim, in reinforcement of the view of women as mothers 
first and foremost, slaves to their biology, and has strengthened a male dominated 
view of the ‘proper’ shape of society. In addition, it can be argued that the promise 
that assisted reproduction holds out choice can all too easily become a metaphor 
for compulsion; that the existence of the option to reproduce can easily degenerate 
into a pressure to do so. 

Genetic knowledge may plausibly have similar results, not least in that the 
availability of information might lead to a perceived obligation to access it. The 
range of topics discussed in this volume shows the extent to which the mere 
holding, never mind use, of genetic information has the capacity to pose profound 
ethical and legal problems. From the ethical perspective it is often suggested that 
these dilemmas are not new, as if this in some way makes them easier to resolve. 
Murray, for example, says: 

From the standpoint of bioethics, research on the human genome presents no completely 
novel ethical questions, at least for now. That is partly because of the nature of new ethical 
questions, which typically are variants of ethical questions that scholars and others have 
wrestled with before. This embeddedness of questions in experience with analogous 
questions means that we do not have to invent every response totally anew, but rather can 
draw on the history of scholarly analysis that has come before.1? 


However, even if true, this is little comfort given the history of societies which 
have failed so consistently either to solve ethical riddles or to act upon answers 
once identified. 

The drive to find genetic causes and correlations for behavioural and medical 
characteristics is one which surely cannot be stopped. However, if knowledge 
translated into practice is not to pose a serious threat to at least some individuals 
and groups within communities, it is essential that fundamental questions are 
addressed. The identification of the values which inform a civilised world will be 
necessary if we are to control and adequately regulate the use of genetic 
knowledge. 

Of course, it may well be argued that control is unnecessary; that we are and 
should be free to use knowledge as we choose, and that the only reasons for 
dissension from this position have their roots in paternalism or ignorance. 
Individuals, it may be said, are demeaned by any attempt to control what they 
know or can know, and those who seek control are merely interfering in the liberty 
of others. In an ideal world this view has much to commend it. However, in the real 
world, recent history has shown how foolish we would be to act upon it. 

No matter the political structure, no matter the checks and balances which exist, 
no community can be complacent about its ability to neutralise all potential harm. 
Countries which appear wedded to civil liberties and which seem to guarantee 
individual freedoms and control of abuse by the State are not necessarily resistant 
to ideologies with the opposite effect. In the early part of this century, for example, 
elementary genetic knowledge was used in countries like the United States to 
support and encourage programmes of compulsory sterilisation, and to tighten 
immigration and other laws to the disadvantage of individuals and groups seen as 


13 T.H. Murray, ‘Ethical Issues in Human Genome Research’ (1991) 5 The FASEB Journal 55, 55. 
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being ‘undesirable’.'4 Cases such as Buck v Bell!5 found the Supreme Court 
backing non-consensual sterilisation in the alleged interests of the State and to the 
detriment of individual liberty. The well-documented pogroms of the Nazi era 
were not all new, but rather followed on the heels of coercive and demeaning 
behaviour in so-called liberal western democracies, who made the basic mistake of 
equating genetic inheritance with fundamental human worth. 

It is the recreation of this misconception that initially poses the greatest 
possibility for misuse of genetics. In a culture dominated by the scientific, it may 
well be tempting to assume that scientific respectability implies moral and ethical 
neutrality, yet to do so would not merely be inappropriately to divest ourselves of 
responsibility for ourselves and others but would open the door to wholesale 
reductionism; to a denial of what it is to be human and to the discarding of what it 
is that makes humans worthy of respect. While it is true that *[h]umanity cannot be 
cut adrift from its own biology ...’,'® it must also be remembered that *... neither 
is it enchained by it.'!? 

A preliminary to any assessment of the impact of intervention in the human 
genome must, therefore, be consideration of what genetics actually tells us about 
ourselves and others. This enquiry must be conducted in an atmosphere of healthy 
scepticism but free from the excesses of rhetoric which blunt the edges of the 
issues and lead to the triumph of the superficial over the thoughtful. 

But this enquiry is intriguingly hard to formulate and generally difficult to 
evaluate. The reason for this lies in a number of factors, all of which taken together 
render the search for answers extremely difficult. Indeed, we may not even know 
the questions. But this does not mean that we are disenfranchised, nor is it solely a 
consequence of our limited knowledge of molecular biology. Rather it is a 
challenge to our sophistication — intellectual and ethical — and a consequence of 
the complexity of the issues. But it is this enquiry which will ultimately form the 
basis of any considered approach to the future of genetics and its impact on 
individuals and their communities. 

Whether or not one views the genetic revolution as benign, evil or neutral, one 
thing is clear: there is a perceived need to master and control the Leviathan which 
genetic science is creating.'8 Equally, attempts to regulate genetic knowledge and 
techniques to maximise the benefits and minimise the potential harms must take 
place in an atmosphere, and from a perspective, which show balance and 
intellectual rigour. As has been said: 


We must be aware of the possible uses and misuses that may be made of biotechnology in 
the future ... but it distorts our thinking about the moral or human implications of genetic 
therapy and other forms of biotechnology if we always discuss them in terms of extreme and 
unreal possibilities. These exaggerated scenarios make imaginative science fiction and 
sensational journalism and exciting polemic, but they do not help to advance the truth.!9 


Of fundamental concern is the extent to which genetics may threaten expressed 
common goals of equality and non-discrimination. Our recent past, already 


14 For discussion, sec S A.M. McLean, ‘The Right to Reproduce’, in T. Campbell et al (eds), Human 
Rights: From Rhetoric to Reality (Oxford: Basil Blackwell, 1986) 

15 Buck v Bell (1927) US 200. 

16 S. Rose, L. Kamin, R. Lewontin, Not ın Our Genes: Biology, Ideology and Human Nature 
(Harmondsworth: Penguin, 1984) 10. 

17 ibid. 

18 cf L Skene, n 5 above; S.A M. McLean, n 10 above; S.A M. McLean and D. Giesen, ‘Legal and 
Ethical Considerations of the Human Genome Project’ (1994) | Medical Law International 159 

19 M. Charlesworth, n 12 above. 
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referred to, has shown the extent to which genetic knowledge has been used as a 
political tool to disbar members of communities from equality before the law. It is 
the potential challenge to the inherent respect to which we are all entitled that 
underpins the occasionally apprehensive way in which we address genetics. 
However, some would disregard this fear, claiming that, ‘[t]he reality of the use of 
a detailed knowledge of the human genome in discrimination between people is ... 
almost certainly more distant than the fear.’2° Comforting, if true, but certainly not 
susceptible of proof. Rather more resonance may be found in Murray's analysis: 
‘[t]he sciences of inequality, with genetics at the forefront, will force us to 
reinterpret what equal treatment and equal regard mean in an enormous range of 
contexts.'?! The outcome of this reinterpretation need not be bad, but it will present 
a real challenge. 

This problem, of course, may arguably exist in all instances of ill-health or 
disability. The individual who becomes ill or who is disabled may well be the 
subject of discrimination, whether or not because of the nature of their condition 
(for example, HIV and AIDS) or because of the mere fact of its existence. 
However, genetic diagnoses postulate the potential for discrimination and 
disenfranchisement much more acutely, perhaps because they are less well 
understood or because they are more intimate to how we perceive ourselves. The 
Danish Council of Ethics? identified the kind of problems which can result from 
genetic, as opposed to other health related, information. They say: 

Just as people found through screening to have a particular gene or chromosome 

composition may happen to feel abnormal or outright ill ... so may others react to the 

persons involved by giving them a wide berth The detection of certain genetic traits can 
thus form the basis for branding certain persons and groups among tbe population, with the 
possibility of discrimination proper as a result.23 

This postulates two disabling consequences. The first is the adoption of the sick 
role, perhaps based on ignorance of the meaning of the genetic information. This 
may be especially true for those who are carriers of a genetic condition. These 
people do not suffer from the condition and their only genetic risk in life is that, 
should they choose to procreate with another carrier, they run a statistical risk that 
their children will suffer from the particular condition. Yet there is widespread 
ignorance of this fact. Skene notes that, *In a pilot screening project in Greece, 
carriers of the gene that causes sickle cell disease were stigmatised by their 
community and considered ineligible for marriage, except to other carriers.’24 Of 
course, the outcome of this would have not have been protective, but would rather 
have raised the risk to children of being born with that condition. 

Secondly, there emerges again the general concept of discrimination — what the 
Danish Council of Ethics called ‘branding’. Only a true understanding of what 
genetic information tells us will assist in ensuring that discrimination does not 
follow genetic diagnosis. This, in large part, is the responsibility of the scientists 
themselves. 

Interestingly, virtually every report which has been issued in recent years on the 
subject of genetics has emphasised the importance of education — not to try to 
make us all experts in molecular biology but rather to ensure that the ethical and 
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scientific issues are exposed and where possible clarified and understood.* 
Scientists will play a major role in achieving this. As Davis says: '[t]o promote 
a healthy relationship between scientists and the rest of society it is important for 
scientists to try to educate the public on the limits, as well as the dazzling promise, 
of our new power to manipulate genes.’ This general view is echoed by the 
British Medical Association which puts it this way: 

... [w]e believe that ... fears are largely unfounded, but combating them by adopting a 

paternalistic or secretive approach is not the answer. Instead, the scientific community, both 

in academia and commerce, has a duty to inform the general public of new developments in 
the application of genetic information in a manner comprehensible to lay people. 

But even if public education is undertaken, there remain fundamental concerns 
about the ideology of genetics, and of the industries which will control it. The 
Genome Project has the potential to pit individual against individual and 
community against community. At a community level this is most acutely seen 
in the control over genetic exploration which is held by the rich world. Perhaps 
inevitably this is a Project dominated by that world. It is not unreasonable, 
therefore, to speculate that the knowledge gained from mapping the human 
genome will be skewed towards its concerns. These concerns may be economic or 
social, but they may result in the further distancing of rich world from poor. For 
example, confronted with the whole genetic map, it may be tempting to 
concentrate energies — in terms of searching for therapies — on the 
preoccupations of the rich, at the expense of the poor, who represent a market 
not yet sufficiently wealthy to provide adequate returns for the industries which 
will market and exploit the science. Yet, it must also be noted that, '[e]asily 75% of 
the human genome is in the possession of those inhabitants of this globe who live 
in developing countries. It seems evident that these peoples and the nations to 
which they belong have a stake in the human genome project.’ 

Rich pickings are to be had from the products which ride on the back of the 
genetic revolution. As Gannon et al have said: ‘It is estimated that by the year 2010 
products derived from the genome project may account for drug sales of $60 
billion p.a.; half the international pharmaceutical industry's sales for 1992. Those 
who control such sales stand to secure considerable financial returns in the decades 
after the work of the project has been completed.’ However philanthropic the 
intention of scientists may be, the profit motive cannot be ignored and the BMA 
amongst others has expressed its concern that the enormous commercial benefits of 
genetics and in particular genetic ies, may threaten or dissipate the 
collaborative nature of scientific research.9 Moreover, scientists may be driven 
by financial considerations which are unrelated to personal profit but which rather 
stem from the non-availability or limited availability of research funding. As has 
been said: 
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... if the government permits, and even provokes by lack of funding, a situation where basic 
research, including genetic research, is undertaken in commercially oriented laboratories, 
this can result in knowledge of the human genome being owned partially, and at least 
temporanly, by private individuals. Such circumstances are potentially dangerous because 
knowledge is closely associated with power and because ... knowledge and the power 
associated with it are uncontrollable. 3! 


In addition, of course, for some, profit-making from the very essence of our 
humanity strikes a somewhat sour note. j 

In particular, the Human Genome Diversity Project has raised profound ethical 
concerns about what it tells us of the Western World's attitude to ethnic minorities. 
Describing this project, Wilkie says: '[t]he idea is to create a global map of human 
genetic variation, by analysing and comparing thousands of DNA samples from 
more than 500 different ethnic groups, including many ... that are on the verge of 
extinction.'?? Doubtless an interesting scientific venture, but as Wilkie also notes, 
one which has become 'mired in controversy'. As he says: 'Many of these 
peoples face physical or cultural extinction. Yet the scientists are not flying in to 
save human beings, merely to take DNA samples for preservation in laboratories in 
the USA and Europe.’* 

The Diversity Project is a form of genetic archaeology, with the difference that 
the subjects are alive in the present day. Indeed the entire human genome project 
can be described in this way. For Bodmer and McKie, for example, ‘[s]tandard 
archaeology is a process for dealing with the dead and the fossilized. The 
startling feature about its genetic equivalent is that it deals very much with the 
living, with the very DNA that controls the behaviour of each of our cells. In 
other words, instead of using the fossilized past as a window on the present, 
genetics allows us to use the living present to understand the past.’35 Clearly, this 
is an exciting prospect and one which has considerable support from within and 
outside of the scientific community. However, the Diversity Project, arguably, 
shows up the harsh side of this archaeology and may yet become what Wilkie 
describes as *... the latest episode in a long history of cultural imperialism and 
exploitation.'36 

But it is not only these peoples who may find that genetics is a double-edged 
sword. Even for those in the rich world, it is clear that everything from basic 
survival to status may be affected by genetic knowledge. Our genetic inheritance 
may predict whether we are conceived, implanted or carried to term. It may also 
predict how we live our lives, how we view ourselves, our relationships with 
family and many others, and affect how we make decisions at the end of our lives. 
Employers, insurers, the state and our siblings, children and parents all have an 
interest in whatever genetic knowledge we may hold about ourselves, whilst we 
may equally wish to claim an interest in genetic privacy or even a right not to know 
genetic information. The tensions which emerge from these potentially 
irreconcilable interests have the potential to pit individual rights and interests 
against those of others. For example, as Suter notes, ‘... when genetic testing of 
one person can benefit another family member, privacy and autonomy interests of 
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the former may collide with the relative’s interests in protecting her health or 
planning her future.'?? 

Fears about the uses or misuses of genetic information will recede as scientific 
enquiry leads to therapeutic options. But it would be naive to assume that they will 
(or should) entirely disappear. It may always be realistic to view these advances 
with a healthy scepticism given that they have such enormous potential to 
challenge previous attitudes to personal integrity, liberty and respect for persons. 
Most acutely, the potential for misuse or abuse can be seen in the area of 
reproductive choice. For more than a century, reproductive liberty has been a 
central platform of the women's movement in particular, but of all libertarians in 
general. From the early struggles of women to obtain legal access to 
contraception, through some landmark rulings in the Supreme Court of the United 
States, to the 'pro-choice' lobby in the abortion debate, the right to make 
uncoerced, mature, responsible and private decisions about when or whether to 

has been critical to the place of women in their community. Yet women 
are also vulnerable biologically and psychologically to the sometimes competing 
interests they may hold in the welfare of future children or actual embryos/ 
foetuses. In addition, they may also be subject to external pressures to discover 
otherwise unwanted information. As Berg says: 

... choosing not to know [genetic status] would be ethically questionable if the choice to 

remain ignorant could have serious consequences for a third party such as the spouse or 

prospective spouse. Nobody should be brought into a situation where they unknowingly give 
birth to offspring with a very high risk of contracting a serious disease, if full information 
and options such as prenatal diagnosis could have been made available.>? 

Genetic information has the potential to affect reproductive choice before 
pregnancy is even embarked upon. This may be for the good, in that it can assist 

ive parents to make an informed decision about whether to reproduce, or 
whether to take advantage of screening programmes in the course of an established 
pregnancy. However, it may also encourage the discarding of the less than perfect, 
leading to the fear that only 'designer babies' will be welcomed. It is, of course, 
entirely intelligible that intending parents seek to achieve the best possible quality of 
health for their future children. Few would deliberately choose to have a child 
suffering from a disabling or life-threatening condition. Accidents of nature, in the 
form of unexpected illness, may be unavoidable, but the transmission of genetic 
disorders is not. As scientists are able with greater accuracy to pinpoint the gene 
which expresses for a particular condition, intending parents may be offered the 
opportunity to avoid the birth of a child suffering from such a potential disability. This 
can be done at various stages using pre-implantation diagnosis or pre-natal screening. 

Assisted reproductive techniques which can create embryos in a petri dish, can 
and do provide the opportunity for selection of embryos before they are implanted 
in the womb. The more we can identify genetic disorders, the more apparent choice 
we can give to couples involved in IVF programmes. And as the success rate of 
IVF improves, some genetically at risk but otherwise fertile couples may choose 
this as an option when they have reason to be concerned about their genetic 
inheritance. 
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At one level this seems unproblematic. Why should not people have the 
maximum available information on which to base their reproductive choices? 
Might it not be seen as irresponsible not to take advantage of the fullest possible set 
of facts before embarking on a pregnancy? And surely, it is folly not to use 
knowledge when it is or could be there? Buried in these questions are, of course, a 
number of presumptions which require consideration. It would be counter-intuitive 
to argue that there is some value in withholding relevant information from people 
embarking on a pregnancy, yet the quality of that information is also important, 
although this point is often ignored. Genetics can tell us something about the 
likelihood of the development of certain conditions, but it is seldom able to do so 
with complete accuracy. The scientific certainty which comes from genetic 
knowledge may well be exaggerated, yet it is doubtful if those apparently 
exercising a choice are adequately informed as to this possibility. Even in single 
gene disorders, where the future person will inevitably contract the condition if 
they have the gene, the mere fact that this is so tells us nothing about the timing or 
severity of onset. Thus, a decision not to implant an embryo which carries the gene 
for Huntington’s Disease can be open to ethical question, particularly as this is a 
late-onset condition for which therapy may have become available by the time the 
child-to-be ever begins to suffer from it. Equally, many genetic conditions are 
multi-factorial, meaning that the emergence of the condition is considerably less 
certain. In receiving and utilising this kind of information, individuals are required 
to undertake a complex calculation of risk, for which they may be as yet 
inadequately prepared. Yet the consequence of these decisions may be the 
destruction of one or more embryos. 

Clearly, selection at this stage is likely to be less contentious than the abortion of 
an embryo after implantation but it can scarcely be said to be morally neutral. 
Indeed, the moral quality of this decision may in part depend on the extent to which 
it was taken by individuals who understand the information provided. Clearly, the 
individual doctor cannot be expected to guarantee understanding, but this point 
reinforces the need for education and raises once again doubts about the value of 
offering choices which are not in fact real. Yet, driven by the imperative to know, 
science continues to throw up information which may ultimately confuse rather 
than enlighten. When moral decisions of such import are made on the back of this, 
there is reason for concern. It must be said, however, that this is not an argument- 
for not disclosing information — rather it is a caution about seeking information in 
the first place, and about taking care that it is appropriately disseminated. Indeed, 
in this as in many other areas of medical practice, it may be that this is an argument 
for greater communication of information so long as those imparting it have the 
skills necessary to do so. Genetics on this view may serve positively to reinforce 
the individual’s rights by re-emphasising the need for effective, full and intelligible 
disclosure.4° 

Other issues arise when the condition is not late-onset — that is, where the 
problems will manifest themselves on birth. Whereas the issues raised by decisions 
about late-onset disorders relate in large part to the full understanding of the 
likelihood of suffering from the condition, and the potentially fall life which may 
be denied by the decision not to proceed with a pregnancy, here the ethical 
question relates more to whether or not by permitting embryo destruction on this 
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basis we are indirectly or directly making a value-laden statement about those who 
are already alive and have the condition. This is a peculiarly difficult conundrum to 
resolve. 

It may be argued that we disvalue born sufferers of a condition if we are ready to 
discard similarly affected potential people, and for some — perhaps particularly 
those already afflicted — it may be felt that the relative ease with which we can 
dispose of an affected embryo makes a clear statement about their own lack of 
worth. Clearly, this is a real risk and has enormous emotional and societal 
overtones. On the other hand, it could equally be argued that we are actually saying 
nothing about these people when making decisions not to proceed with an affected 
pregnancy. Rather, we are simply expanding choice — a value which is weightier 
than an amorphous fear that we will hurt other people's feelings. In addition, it 
might be thought wrong to over-emphasise the concern that we are disvaluing 
others if the outcome is that prospective parents are not offered this choice. 
Resolution of this issue requires that the values involved are adequately identified 
and weighted. If choice trumps potential discrimination, then it will be necessary to 
live with the consequences for actual sufferers of the specific condition. However, 
this merely reinforces the need for the choice to be properly informed. 

Additional problems are, however, posed when the information about genetic 
disorder comes to light in the course of an established pregnancy. What has been 
described as an ‘evangelistic fervour'*! for screening is likely to be enhanced by 
the possibility of detecting ever more genetic disorders pre-natally, with the 
anticipated outcome that an affected pregnancy will be terminated. One US 
example serves to illustrate the potential problems here.9 A woman whose foetus 
was found to have the gene for cystic fibrosis was informed by her Health 
Management Organisation (essentially her health insurers) that they would pay out 
on her policy for the costs of a termination but would not pay for health care costs 
associated with continuing the pregnancy. Only the threat of litigation forced them 
to back down. Clearly, the funding of health care is different in the US from much 
of health care provision in the United Kingdom, but the interest lies not in the 
economics of the situation, but rather in the assumptions underpinning the HMO's 
attitude and the coercive nature of their response. In this case, genetic information 
could be said to have served to reduce rather than enhance reproductive liberty. In 
another example, it is reported that some women in the United States are 
terminating pregnancies *... because physicians have diagnosed a chromosomal 
irregularity, even though no one can say whether this irregularity would have 
noticeable effects.'4? 

Nor can it be assumed that these will necessarily be isolated incidents. When 
information is available, it may be felt that there is an obligation to use it in a 
particular way. Already, pre-natal screening programmes have at their core the 
expectation that a ‘bad’ result will lead to termination of the affected pregnancy. 
Where women will not countenance abortion, they may not be offered the tests in 
the first place. Genetics will be able to pinpoint potential problems with increased 
regularity, potentially resulting in an increase in abortion decisions. Whilst it is not 
the intention here to argue for restriction of the freedoms women have to make 
such a decision, it must be seen that the increased capacity to detect ‘problems’ 
pre-natally adds to the dilemmas facing pregnant women, for whom abortion is 
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seldom morally or ethically a clear-cut and painless decision. However, again it 
might be argued that this information is enhancing liberty and as such it is a ‘good’ 
thing. Certainly, women (and their partners) may have very good reasons to avoid 
the birth of a child suffering (or likely to suffer) from a particular condition and 
this is a matter of personal and private choice. But the real concern here is not that 
more embryos or foetuses will be aborted as a result of the lawful decision of a 
woman, but rather that pressure may come to be placed on women to make a 
particular choice. 

Just as it has been noted that existing pre-natal screening programmes have at 
their base the expectation that abortion will follow an adverse result, so too it is 
easy to see the extent to which this may become an obligation rather than an 
expectation. The mind-set behind screening may impose private obligations which 
become part of public policy. Thus, it is increasingly plausible to argue that 
knowledge imposes obligations, and these obligations may well be defined so as 
yet again to reduce choice. As Whittaker points out '[w]ith the availability of 
genetic tests, bringing an affected child into the world could be construed by some 
as reproductive irresponsibility.'^* This irresponsibility may be in respect of the 
child if born, or in respect of the community whose scarce resources will be used to 
support that child through its disability. 

However, not only might those who choose to proceed with an affected 
pregnancy find themselves accused of being irresponsible, either to their child or to 
the community as a whole, their behaviour may be seen to contravene another 
emerging concept, that of intergenerational justice. As Fletcher and Wertz put it: 
*[t]he completion of the human genome project will provide a basis for acting on a 
moral obligation for future generations, a claim that has appeared weak in the past. 
A generation with such knowledge who neglected to use it to minimize the risks in 
reproduction could hardly be said to respect the requirements of intergenerational 
justice.'4 Yet what is this concept actually telling us? Essentially, its core message 
is that you may not choose to want or have a child with disabilities; that you are 
harming either that child or your community by bringing it into the world and 
allowing it to perpetuate its genetic inheritance throughout future generations. As 
the Nuffield Council on Bioethics has said: '[i]t has been argued that the 
availability of prenatal screening and diagnosis, together with the termination of 
seriously affected pregnancies, both reflect and reinforce the negative attitudes of 
our society towards those with disabilities. Indeed, medical genetics may add a 
new dimension if genetic disorder came to be seen as a matter of choice rather than 
of fate.’46 

Of course, the pressure to make certain reproductive choices may also be an 
entirely personal one. As has already been said, few people, if any, would prefer to 
have a child who may have a short or unhappy life. This is not necessarily about 
the search for the perfect baby but rather the natural desire of prospective parents 
to secure the best future for themselves and their children. But it may also serve to 
add public pressure to this most private of decisions. As in the United States in the 
early part of this century, and in other countries also, ‘[p]rivate decision-making in 
the realm of genetic disorder and disease may ultimately lead to public 
consequences, and thus to demands for public regulation of reproductive 
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behaviour. A sizeable number of people may argue that the right to have 
genetically diseased children, or even to transmit deleterious genes to future 
generations, must be limited or denied.’47 Not only does this inhibit reproductive 
liberty in ways which may seem ethically dubious, but it also creates a future 
society in which the gene pool has been deliberately manipulated with unforeseen 
and unforeseeable consequences. 

The ability to diagnose is, for the moment, very much greater than is the ability 
to treat. As genetic science advances, and clinical skills improve, it may well be 
that the rationale for screening changes from selecting out affected embryos/ 
foetuses to identifying those for whom therapy before or after birth is needed. The 
latter raises few obvious problems — genetic therapy may well become the 
treatment of choice in the future and it is in any event virtually indistinguishable 
from any other form of medical intervention, so long as it is somatic and not germ- 
line; that is, so long as it affects only the individual concerned and the immediate 
condition and is not affecting the reproductive cells. For the moment, the latter is 
generally outlawed, whilst the former is accepted. Although there is some debate 
on this distinction, consideration of it here is not essential. What is important here 
is the consequences of the development of foetal therapy. 

Yet again, there are two distinct approaches to this issue which cannot readily be 
reconciled. On the one hand, there is much reason to welcome the development of 
foetal therapy. It may, for example, be the case that in some conditions the timing 
of the therapeutic intervention is crucial to the outcome. The capacity to treat 
before birth may save considerable potential suffering, both emotional and 
physical, for the future child and its parents. In addition, Kand says: ‘[t]he 
possibility of treatment would spare many women (who might otherwise have 
contemplated the possibility of abortion) the agonising choice between going 
through the ordeal of having an abortion and loosing [sic] a child or giving birth to 
a child facing a life, the length and quality of which would be affected by illness 
and suffering.’*8 Assuming foetal therapy to be successful, most prospective 
parents would, therefore, probably choose it. 

However, the other dimension to the availability of foetal therapy cannot be 
ignored. Inevitably, intervention in the foetus requires intervention in the woman. 
There is no alternative in treating the foetus but that the woman’s body is invaded. 
For many, if not most, women, this will be unproblematic. For others, however, it 
will be unacceptable. Moreover, the capacity to treat in the womb poses stark 
ethical questions for doctors who may take themselves to have two patients 
(woman and foetus) rather than simply one (woman). As Mattingley says: ' 
elevation of the fetus to patient status has occurred not because of any change in 
the fetus or in the maternal-fetal relationship but because of a change in physicians 
— in how they think about and relate to their patients during pregnancy ... .’4 
Once again, the capacities of modern diagnostics and therapeutics raise dilemmas 
whose resolution is far from simple. 

These problems are generally encapsulated within the concept of maternal/foetal 
conflict, a term which suggests, perhaps misleadingly, some hostility between the 
parties — presumably, therefore, hostility from the woman to the foetus, since the 
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foetus is incapable of such emotions.9 Yet women may have many reasons, 
rational or otherwise for refusing medical intervention in their bodies, even for the 
benefit of the foetus. Indeed, it is clear that no individual, male or female, will 
generally be expected to undergo treatment on behalf of a third party, even where 
that person is born. The US case of McFall v Shimp5! makes this perfectly clear. 
Morally, we may disapprove of the person who refuses to take a risk to assist 
another, but legally we should be most reluctant to force them to do so. There is as 
yet no legal imperative to rescue another. And, of course, in the instant case, there 
is in any event no other legal person to whom a duty might be owed. Whilst the 
embryo/foetus of the human species may, as the Committee of Inquiry into Human 
Fertilisation and Embryology (Warnock Report)? put it, be worthy of some 
respect, this somewhat vague assertion is as far as we can go. Certainly, it is clear 
in law that foetuses have no rights until live birth.5? Yet, recent court decisions in 
the UK and elsewhere have shown that there is an increasing tendency to elevate 
the foetus from a non-legal person with no rights to an entity which has interests if 
not rights — interests which may be used to defeat the choice of a woman who 
would otherwise be deemed competent to make her own decisions. 

There are many reasons for concem at this development in the law, many of 
which have been rehearsed elsewhere, but they nonetheless merit some reappraisal 
in the light of the new genetics. It has already been suggested that the genetic 
revolution, which has the undoubted potential to enhance reproductive choice by 
informing intending couples of potential hazards, also has the capacity to reduce it. 
In part, this is because of the pressure — social, emotional or clinical — which 
may be put on a woman to make a particular choice rather than necessarily the one 
which she might make otherwise. And, as has been noted, the obligation of 
intergenerational justice may also be used here as a rationale for emotionally (or 
even physically) coercing a woman into accepting treatment on behalf of her 
foetus. 

Naturally, for many women, this will be unproblematic. It has already been 
conceded that the desire to have a healthy child is entirely intelligible, and many 
women will seek to achieve this both for their own sakes and for those of their 
potential children. However, this may not be universally the case, as has already 
been seen in other situations. Cases such as Re $,5* Re MB55 and Re AC show all 
too clearly that for some women the choice of foetus over self is not always self- 
evident. The last case, a United States decision, perhaps shows most acutely the 
poignancy which often accompanies the choice which faces some, mercifully few, 
women. 

In this case, a young woman (Angela Carder) was terminally ill with leukaemia 
and pregnant. Initially, she was prepared to sacrifice her own comfort for the well- 
being of the foetus, on the understanding that the foetus might have a chance of 
survival if the pregnancy continued for another few weeks. Ultimately, the doctors 
concluded that foetal survival (albeit with little real hope of achieving this) 
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depended on Mrs Carder agreeing to undergo a caesarian section. This she 
expressed herself unwilling to do. The response to this dying woman’s competently 
expressed refusal was to obtain a court order forcing the caesarian upon her. 
Neither she nor the foetus survived. On appeal, it was held that such intervention 
should not have been undertaken, but the desire to do this, and the willingness of 
the first judge to authorise it, show the extent to which the potential interests of the 
foetus were taken as being of primary concern, rather than prioritising the rights of 
the woman. The recent decision in Re S5! in the UK has taken a similar approach. 
Even though this is to be welcomed, it nonetheless follows on a number of cases, 
some of which have already been referred to, where the opposite conclusion was 
reached. Whether or not we approve of women's refusal to act in the perceived 
interests of their foetus, it is a fact of life that — in some of these cases — the 
question was unhappily resolved by the heavy-handed application of a legal 
process determined to protect the unborn at the expense of the born. Although 
obviously this is not a problem peculiar to genetics, it is one which the genetic 
revolution may exacerbate. 

There are, of course, more general concerns which have been alluded to here, but 
which merit restatement. Outside of reproductive choice there is the concern that 
emphasis on genetics will reduce humanity to a mere collection of cells; that the 
nature/nurture debate will be resolved conclusively in favour of nature. Whilst it is 
undoubtedly important that we are aware of what it is that draws the template of 
what we are, the fear is that over-emphasis on that template ignores the reality of 
what it is to be a human being. One possible result of ignoring the other factors 
which shape us, of failing to consider personality, spirituality, environment or 
experience, is that we may simply give up a sense of responsibility for ourselves 
and for others. If we cannot change what we are because it is genetically 
programmed, why would we strive to be different or better? And why should we 
invest in programmes to rehabilitate others from, for example, anti-social 
behaviour if they too cannot change their behavioural patterns? 

Identifying genes which predict disorders need not, of course, lead to the 
conclusion that there is nothing about people which can be changed, and indeed the 
search for therapies is designed, and has the capacity, to liberate people from the 
chains in which genetic conditions may otherwise ensnare them. However, disease 
characterisation is but one facet of the genetic revolution. Increasingly, other 
characteristics are being given genetic labels. Thus, behavioural patterns such as 
criminality, alcoholism and so on may be seen as genetically programmed, with all 
of the implications this may have for the status of the human being. As Murray 
says ‘... both scientists and the public may become too eager to embrace genetic 
explanations for a vast range of ethically significant phenomena.’*8 The dangers of 
this are obvious — not only would genetics reduce people to pre-ordained 
automata, but reproductive choices may also be used to screen out people thought 
to be undesirable in an unfortunate mimicry of the eugenic abuses of the earlier 
part of this century. 

In effect, concern must remain that genetic information will be used or misused 
to construct a theory of what it is to be human which radically alters our 
perceptions of free will and human dignity. It is generally held to be the capacity 
for rationality and freedom of choice which marks human beings out as distinct 
from other species on the planet. The conclusion that people are defined by their 
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genes would require a radical revision of our successes as well as our failures. 
Moreover, it would reduce humanity to a set of predetermined and unchallengeable 
characteristics, removing spirit and adventure from our lives. And, of course, the 
drive would then be on to find ways of modifying or enhancing these people with 
all of the concerns which have already been expressed being multiplied by the fact 
that it is no longer disease but rather humanity itself that we are seeking to change. 
This may not be a negative thing, but it does change the emphasis of science and 
medicine from therapy to enhancement. However, even if permissible, we must be 
cautious. As Engelhardt says, ‘...there is nothing sacrosanct about human nature 
... we persons are free to refashion it, so long as we do so prudently . . ..'5 
However, as he also points out, ‘...the radical refashioning of human nature is 
likely to change the content of the virtues that mark human life.’© These concerns 
have also troubled commentators such as Max Charlesworth who offers this 
caution: 
All attempts to erect theories of morality or theories of human nature on the basis of pure 
reason must fail because human beings are animals and not disembodied angels. Equally, 
attempts to construct a theory of human nature on the basis of biology and genetics must also 
fail, because human beings are meaning-making animals who use their biological and 
genetic endowments for their own purposes.5! 


From the legal perspective, of course, one major issue is whether regulation of 
genetics can or should be undertaken, and if so, in what form. The problems 
pointed to in this and other papers show that a legal response will not be easy. Yet, 
as Diana Brahams has said: '[s]ociety will expect the law to protect its wider ideals 
and, in particular, the individual citizen, from the excesses of over-enthusiastic 
doctors and scientists, greedy corporations and immoral profiteers and 
manipulators. The law will have to balance the need for future research against 
the need to protect society from its dangers and evils.’ 

But this begs the question of the nature of the legal response. For some, like the 
British Medical Association, the law's relevance is in being reactive rather than 
proactive.$? This, they consider, is more likely to produce responses which are 
relevant to advances, and which do not become too readily outmoded in the light of 
scientific progress and expanding knowledge. There is much sense in this, of 
course. However, this approach also presumes that the law should or will respond 
only in a piecemeal, even draconian, fashion. Lawmaking can come in a variety of 
forms which need not be inflexibly detailed. An appropriate regime might be one 
which establishes structures within which flexibility is possible, thus on the one 
hand providing the ability to monitor, police and license while on the other 
accommodating changing knowledge and capacity. 

In conclusion, we must not underestimate the ethical and legal concerns which 
we are now facing, nor should we presume that they will be easily dealt with. 
Equally, we should not allow ourselves to drown under their weight. The pace of 
science is fast, yet to date our response to the dilemmas it poses has been slow to 
develop. The imminent completion of the Human Genome Project, and the rapidity 
with which spin-off developments are occurring, leave little time for mature 
debate, yet debate is necessary. For debate to be valuable it must be firmly based in 
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knowledge and understanding, engaged in without prejudice, removed from the 
parochialism which may obliterate or obfuscate the concerns of the poorer world, 
mindful of other species on the planet and driven by strength not fear. But we must 
also remember that ‘[t]he ability to manipulate genes could eventually change 
everything: what we eat, what we wear, how we live, how we die and how we see 
ourselves in relation to our fate.’ A great responsibility falls on the shoulders of 
those who create and manipulate the techniques and technologies which produce 
these effects, but one also falls on the community to engage with them in a manner 
which is informed and mature. After all, ‘[s]cientists are at least no better and no 
worse than the society of which they are a part .. ..'65 
In the end, it must be borne in mind that scientists will generally only do what 
the community facilitates or permits. As the US Congress, House of 
Representatives Committee on Government Operations puts it: 
[t]he routine availability of identifiable genetic information about individuals may have 
effects that reach far beyond the provision of medical care. As the amount of detailed 
genetic information grows, society may be required to re-examine the basic principles of 
health and life insurance, review the rules that govern employment and hiring, reconsider the 
confidentiality rules that are part of the doctor-patient relationship, and in general re-assess 
the way in which individuals are categorised and treated in a variety of social and economic 
relationships. 
The examples in this discussion and elsewhere in this volume have shown the 
extent to which the juggernaut is already rolling down the hill. Mature ethical and 
legal responses are urgently needed if the good that genetics offers is not to be 
outweighed by the bad. 
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Family Law and Genetics 
Ruth Deech* 


Historically, family law has been constructed around a core of assumptions, for 
example, that the husband is the father, that upbringing shapes the destiny of the 
children; and that nothing is known about the health and reproductive future of the 
couple and their children. At the end of this century, however, given the 
pervasiveness of interest in genetics and knowledge about our genetic make-up, we 
may be moving to a culture of family law based on genetic evidence and not on 
behaviour/responsibility. Every week we are informed by news stories that another 
gene has been discovered that controls some aspect of human personality. It is 
expected that the entire sequence of the human genome will be mapped by 2005, 
identifying 100,000 separate genes.! The impact of the knowledge that this will 
bring is already being felt, and not only in family law. It is plain that the insurance 
industry is refusing to close its eyes to the genetic knowledge given by tests. 
Testing for cystic fibrosis (a debilitating respiratory condition affecting one in 
1,000 children) carriers may already be taken ‘over the counter’ for around £100. If 
both partners carry the gene, their offspring have a 25 per cent chance of being 
born with the disease. The spread of tests and the impact of their results are 
unlikely to be rejected. The Human Genetics Advisory Commission’s suggestion 
in 1998 of a two-year moratorium on tests to indicate the risks of hereditary disease 
or illness was promptly rejected by the insurance industry.) The insurance 
industry’s impact on the use and spread of such testing cannot be over-estimated; 
one should recall that for many years AIDS testing was avoided, even for the most 
neutral of reasons, because it was a fact that the majority of insurers would refuse 
to insure a person who had taken a test, regardless of the reason and the outcome. 
The insurance industry’s insistence on receiving the results of any genetic tests 
taken may well inhibit their use for a while to come. 

In the area of family law, genetic knowledge impacts in many ways, of which 
only a few can be examined here. For example, an early embryo may be examined 
before implantation to discover whether it has certain genetic disorders. This ‘pre- 
implantation genetic diagnosis’? (PGD) is carried out as a part of in vitro 
fertilisation (IVF) treatment for those who are at risk of passing on a serious 
inherited disorder to their children. The egg of the woman and the sperm of the 
man are brought together in vitro and if the egg is successfully fertilised and 
becomes an embryo, it is examined when it has reached the stage of eight cells. 
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One or two cells may be removed at that stage without damage to the entire 
embryo. Once tested, the embryo may then be implanted in the would-be mother, 
although it should be noted that the chances of fertilisation in IVF and the chances 
of the woman becoming pregnant are relatively low, only about 15 per cent.‘ (This 
is known as the ‘take home baby rate’.) Clearly, it is a procedure to be resorted to 
only by those who are very anxious indeed about the future health of their embryo 
and prepared to risk a much lower chance of becoming pregnant than would occur 
naturally, in order to avoid an inheritable disease. The genetically testable 
disorders known about at the moment include Lesch-Nyhan Syndrome, Beta- 
Thalassaemia, Sickle Cell Anaemia, and Cystic Fibrosis. It is reported, although 
unconfirmed, that there are genetic links in dyslexia, asthma and diabetes. The 
same technique of PGD could be used to ensure that the resulting baby, if any, was 
of the chosen sex. 

Family lawyers are already familiar with the use of DNA testing to prove 
patemnity.5 They will now have to become familiar with the possibilities of 
choosing or avoiding the birth of certain children; cloning; and various problems 
thrown up by IVF and surrogacy practices, intimately linked with our knowledge 
of reproduction and genetics. 

Non-family lawyers see the new knowledge as an aspect of the nature versus 
nurture debate. To summarise very briefly arguments that have occupied a century 
of research and debate, in the twentieth century we have accepted wholeheartedly, 
if intermittently, Durkheim's rule? that human behaviour is socially constructed 
and not the result of underlying inevitable biological tendencies, or in other words, 
a baby begins life as a tabula rasa — a blank slate. But now there is indisputable 
evidence that behaviour is strongly influenced, at the very least, by genetic 
inheritance. There are biological explanations not only for diseases — where one 
can be 100 per cent sure of inheritance — but also for behavioural and personality 
traits. There may be threats to gender equality arising from this, with an increasing 
amount of research reporting both human and animal fixed patterns of behaviour 
differences between males and females in survival and reproduction. The gender 
equality war is beginning to be fought in IVF treatments: very recently, there has 
been considerable adverse reaction to the story of a woman aged 60 who gave birth 
to a baby through artificial reproduction techniques.* What was striking was that 
there would have been no such controversy had a man aged 60 become a father, an 
everyday occurrence which could lead to an equally adverse outcome for the child 
in terms of health and upbringing. Or are men just being 'selfish genes', as 
Dawkins would have us believe?? The law has also by and large equated sperm 
donation, an easy procedure, with egg donation, which involves an operation and 
drugs.!° 

The interest in this for family lawyers is the new genetic ‘determinism’. Is family 
life pointless? Need it only be a question of rudimentary discipline and protection, 
if children are wholly genetically pre-determined? If we cannot escape our genetic 
predisposition, then do parents merely accept the child that they have given birth to 
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with some fatalism? Will the ‘victim’ of an unfortunate genetic mix or his parents 
be blamed for his genetic make-up? If genetic inheritance is to be used to explain 
many aspects of behaviour and, to the lay person, every aspect of behaviour, will 
there be a wholesale abandoning of creative responsibility in family life? 

Another potential danger of the new knowledge is the struggle to absorb it and 
use it without prejudice either way. Our current acceptance that nurture and 
environment are far more important than inheritance has been used to discredit and 
terminate the eugenic or racist theories prevalent in the late 19th century and in the 
early part of the 20th century. Once, races were classified and ranked in a hierarchy 
of desirability. The IQ test ruled and was accepted as inevitable. Hitler’s treatment 
of races was seen as the culmination of the biological view of inheritance and has 
left today’s researchers in a quandary over the handling of their material. One may 
cite as an example the furore that greeted Hermstein and Murray’s book The Bell 
Curve.!! Jt will be difficult, although essential, to acquire and analyse sensitively 
knowledge about genetics, especially as it affects different peoples and genders. 
Our earlier rejection of such views could be said to have resulted in today’s 
multiculturalism and tolerance; they are the ultimate rejection of biological 
determinism and classification of people according to birth. This generation has 
defined a middle path between, at one extreme, the abuse of genetic knowledge by 
racists, imperialists and fascists, and at the other extreme total reliance on social 
engineering and its mass deployment by totalitarianism. We are entering a volatile 
and powerful new area from which no individual is immune. 

So many new issues have been raised with uncertain answers, that in this paper 
only an overview can be taken on a few topics, and even then questions will be 
raised without solutions. The conceptual areas of family law that are affected are 
paternity and maternity, the meaning of parental responsibility, the use of genetic 
knowledge and adult choice. Some straightforwardly technical laws are affected, 
but other areas open up deep questions of international law, morality and welfare. 


Parenthood 


The most direct link between the new genetic knowledge and established family 
law lies in its effect on the science of parenting. 

In the USA, the Minnesota Centre for Twin and Adoption Research has studied 
7,000 sets of identical twins raised in different families.!? The Centre has 
calculated the ‘heritability’ of behavioural traits. According to the Centre, heredity 
is at least as responsible as upbringing for behavioural traits such as alienation, 
extroversion, traditionalism, leadership, career choice, risk aversion, attention 
deficit disorder, religious conviction, vulnerability to stress and pessimism. 

There are two fundamental caveats about such studies. First, insofar as 
heritability studies assume that behavioural traits are accounted for by an 
interaction between a person’s genes and their surrounding environment, they 
simply show the percentage variation in a trait that is accounted for by variation in 
the genetic make-up of the population being studied. Crucially, such studies do not 
show that genes alone are responsible for the expression of a particular trait and 
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they do not enable the degree to which genetic (or environmental) factors are 
responsible for a trait to be quantified. In the case of identical twin studies, we can 
say that, given a common genome, different traits expressed in the twins must be 
accounted for by environmental differences rather than by genetic differences. 
However, we cannot attribute such expressed traits to either environment or genes 
as such. Secondly, because heritability studies involve some statistical complexity, 
they can be misapplied in the service of various ideologies (concerning, for 
example, the superiority or inferiority of persons) and, obviously, this is a cause for 
concern. 

Misapplication of heritability studies might radically alter parental beliefs — for 
example, the belief that parents have, when they see their new-born, that they can 
make a better, if not perfect, person of their baby. Why should parents go to the 
lengths of stimulating, educating and bringing up their children if those children 
are destined to turn out very much the same regardless of their environment and 
even had each baby gone home from the hospital cot to the wrong set of parents, 
little difference would be made? This sort of belief may alter not merely the 
structure of the family, but the entire role of the family as envisaged in family law. 
Until recently, the family was assumed to be a nursery in which the new-born 
person was raised. If it is thought that providing children with an enriched 
environment makes no difference to their intelligence, then any parenting which is 
good enough, ie safe from physical hazards and reasonably nourishing, will be 
acceptable, if we ignore the fact that social and environmental influences may very 
well tip the balance in cases of heredity. 

If it were to be thought that some families were more disposed to violence, or 
low intelligence and consequent poor upbringing practices, is the law still to strive 
to better them and encourage them? Is the law to abandon its influence or strive 
even harder to make a difference? Existing family law is somewhat confused about 
heredity versus upbringing, about biological responsibility versus social 
responsibility. For example, the Child Support Act 1991 in general emphasises 
the financial responsibility of the biological father,!? but the Children Act 1989 and 
laws regulating donor insemination protect the social father.!^ The new emphasis 
on biology or genetics is already manifest in adoption law, where the connection 
with the birth parents is now more readily valued and discoverable, despite the 
overwhelming emotional, social and financial contributions of the nurturing 
parents, that is, the adoptive parents, and possible hurt to them.!5 The outlook for 
adopters is clouded. Our emphasis on biological origins means that adopters carry 
out the hard work of raising a child, but the characteristics of the child are 
nevertheless fixed and the natural parents retain their hold and central place in that 
child’s life. 

When the family is at the core of government policy, these are vital questions. It 
may be thought that the genetic information should be played down, because it is 
still necessary to educate and form the character of children and not to take away 
the parents’ motives for doing this and doing it well. It is possible that even heavier 
responsibilities might be placed on parents, whose duty will be seen as the 
vigorous counteraction of inborn tendencies. On the other hand, governments 
might rely on the outcome of the human genome project to abandon investment in 
social policy, blaming all ills and social exclusion on science and inheritance. 
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Why, for example, institute curfews, and laws to regulate alcohol consumption, a 
ban on unhealthy food, why instigate the work mentality and counteract the 
‘welfare mentality’ of staying at home, when everything could be genetic? 

The possibility of scientific confirmation is beginning to play a part in family 
law, albeit in no uniform way. It has become well and truly accepted in the 
ascertainment of biological paternity and in permission to trace birth parents of 
adopted children. In understanding ‘responsibility’ and financial support, family 
law answers have been somewhat ambiguous. There is a growing tendency to 
allocate social and legal responsibility to genetic fathers, witness, for example, the 
Lord Chancellor’s De ent’s paper on giving automatic parental responsibility 
to unmarried fathers.!? This document is marked by the confusion of the benefits of 
the legal concept of parental responsibility and actual social care and 
responsibility; in fact, the ascription of one will not necessarily produce the other. 
At the same time, considerable amounts of social and financial responsibility are 
allocated to non-biological fathers by divorce law placing duties on the divorcing 
husband who may or may not be the father of the ex-wife’s children! and also by 
the ascription of legal thood in IVF cases by the Human Fertilisation and 
Embryology Act 1990.!5 In many ways, English family law plays it safe and puts 
the creation of some responsibility somewhere for the child in the first place, 
without regard to the logic of whether it should be the social father or the genetic 
father, thus trying to cover all possibilities without regard to a clear scientific or 
moral policy in this field. 

Paternity law is a good example of the confusion in family law over the 
ascription of responsibility, as summed up in the word ‘father’ or ‘mother’. DNA 
testing which can establish with certainty the father of the child was introduced by 
the Family Law Reform Act 1987,!? but is confined to blood samples. Its use today 
is preferable to the old simple *blood tests', which were able to show by blood 
groups that a person was definitely eliminated as the father of the child, but did not 
show that a person was definitely the father. The accuracy of DNA testing is based 
on the unique genetic identity of each child, composed of the genes of its two 
parents. It was at first regarded as shocking and almost suspect by judges who, 
reflecting the mood of the general public, seemed to feel that to know who one's 
father was, was something never intended by nature. It is now regarded as 
relatively routine and considerable use of such testing is made under the Child 
Support Act. Knowing who one's father is can therefore — although it has not — 
put an end to presumptions of legitimacy and paternity arising from marriage. 
Biological fatherhood certainty has also not ended the practice of ascribing social 
and financial responsibility to the men who stand in place of the father, that is the 
stepfather and, after divorce, the mother's ex-husband.?! The biological father 
(where not married to the mother) is not given full rights in the Family Reform Act 
1987,” and in fact this was resisted until recently. In order to acquire his rights, he 
has to apply to the Court or make an agreement with the mother. This was 
determined by enactment because it seemed unfair to force the sharing of rights 
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with a man on a woman who at no stage had agreed to marry him or to share rights 
with him and who, indeed, might have been mistreated by him. Moreover, to give 
legal rights to an unmarried father is not to ensure that the child enjoys the benefits 
of the presence of the father and his interest. His rights are abstract entities that 
may be enjoyed or abused from a distance. This is why it is important not to 
confuse social responsibility with ‘parental responsibility’ as granted by 
enactment.?3 Our belief in the importance of genetics is now growing to the 
extent that it seems more natural to give the legal concept of ‘parental 
responsibility’ to biological fathers, believing that this will be for the welfare of 
the child and that the legal grant will encourage the father to enjoy the company of 
his child. Whether this will be the case, remains to be seen. 

At the same time English law grants considerable responsibility to the man who 
takes the role of social father by agreement. For example, section 28 of the Human 
Fertilisation & Embryology Act 1990 provides that the husband of a married 
woman who has artificial reproduction treatment is the legal father, unless he did 
not consent. So the fact that the woman may have been treated with sperm from an 
anonymous donor is of less importance than the consent of the husband and his 
legal and social presence in the household. This is reinforced by section 28(3) of 
the same Act, which provides that an unmarried woman who seeks treatment with 
a man will in effect be treated legally in the same way, that is, her partner will be 
deemed the legal father because of his presentation for treatment together with her. 
This means that sometimes there is no father in any sense at all, as, for example, 
when a single woman is accepted for treatment by a clinic without the presence of 
any man at all.24 The anonymous sperm donor is not the legal father? and if a 
sperm donor is used but the treatment is not under the Act, the sperm donor, if 
known, will be regarded as the biological father and financially responsible for the 
child. In all cases the carrying mother or gestational mother is the legal mother, by 
virtue of section 27 of the 1990 Act. The unmarried partner father, who has 
received treatment together with the mother, is, as was said, the legal father under 
the Human Fertilisation & Embryology Act% but he appears not to count as the 
father under the Children Act 1989 for the purposes of parental responsibility,?’ 
although he does for the purposes of financial responsibility under the Child 
Support Act 1991.28 In no case is a deceased father the legal father where artificial 
reproduction treatment takes place after his death.? The surrogate or gestational 
mother is the mother for the purposes of surrogacy,” not the commissioning 
mother. So if the surrogate mother is married, her husband is the legal father of the 
child and this will remain the case unless the commissioning couple seek and are 
granted an order under section 30 of the Human Fertilisation & Embryology Act. 
There is little consistency here apart from some negation of genetics in the interests 
of the creation and preservation of an apparently normal nuclear family. The 
anonymous sperm donor is not treated as the legal father, by section 28(6) of the 
Human Fertilisation & Embryology Act, presumably in order to encourage sperm 
donors to assist infertile couples, and also to preserve the image of the normal 
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family where treatment has been successful for the couple so treated. There will be 
an interesting issue one day, perhaps not too far in the future, when children, 
encouraged by social attitudes, begin to seek out the names or other attributes of 
the sperm donor. 


Sex selection 


As explained above, pre-implantation genetic diagnosis may be used to select the 
sex of an embryo before it is transferred into the womb. Other methods of sex 
selection have been vaunted or even advertised, but none is known to be as 
accurate as selection of the embryo, once its sex is known at the eight cell stage. 
Could this impact on family law??! There are a number of areas where the ability to 
choose the sex of a child might be convenient to parents. Leaving aside mere 
preference for religious or social reasons, there are legal issues relating to 
inheritance of property, which may have been entrusted for descendants of one sex 
or the other, inheritance issues and the descent of titles in the Royal Family and the 
aristocracy. This issue will become of decreasing importance, at least for the Royal 
Family, if the Bill introduced by Lord Archer in 1997, which would allow the 
throne to pass to the oldest child of the monarch, regardless of sex, were to become 
law.?? The abolition of voting rights of hereditary peers in the House of Lords 
might not lessen the love of the title which can only descend to a male heir, even if 
it will not in the future carry voting rights. 

Following a public consultation in 1993, the Human Fertilisation & Embryology 
Authority banned sex selection in licensed treatment centres if carried out for 
social reasons.33 Sex selection is allowed for medical reasons where there is a risk 
of a child inheriting a serious, life-threatening disorder. The general consensus 
arising from public consultation was that children should be valued for themselves 
and not for characteristics such as their sex. There was a general fear that choosing 
gender could be the beginning of a slippery slope towards selecting the perfect 
child. 67 per cent of those who responded were opposed to sex selection for social 
reasons. The HFEA has permitted the use of sex selection for medical reasons, for 
example in cases where a woman risks having a child with a sex-linked disease, 
such as haemophilia. The HFEA concluded that sex selection for social reasons 
was not acceptable because (a) it accepts unequal values placed on the sexes, and 
would reinforce gender stereotyping to the disadvantage of women; (b) children 
may be seen as commodities; (c) there may be adverse consequences for a family 
trying to select the sex of one child whether this is successful or unsuccessful; (d) it 
is an inappropriate use of medical resources. Nevertheless, there is still strong 
pressure to select the sex of a child and there are two methods which have been 
advertised and fall outside the HFEA's remit because they only use the sperm of 
the husband and the sperm is not stored. The first such method is available in the 
US and is called flow cytometry procedure.?^ This involves separating sperm cells 
by applying fluorescent dye to the DNA inside the sperm. The HFEA is concerned 


31 G. Pennings, ‘Ethics of sex selection for family balancing’ (1996) 11(11) Hum Reprod 2339-2345. 

32 Succession to the Crown Bill 1998. 

33 Code of Practice para 7.20; see also European Convention on Human Rights and Biomedicine (1996), 
art 14. 

34 L. Johnson et al, ‘Gender Preselection in Humans? Flow cytometric separation of X and Y 
spermatozoa for the prevention of X-linked diseases’ (1993) 8(10) Hum Reprod 1733-1739; B. 
Reubinoff and J. Schenker, ‘New advances in sex preselection’ (1996) 66(3) Fertil-Steril 343—350. 
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about this procedure not only for ethical reasons but also because of the risk of 
inducing harmful mutations into the embryo. There is not sufficient evidence that 
the technique is safe and people have been urged to be extremely cautious when 
considering this treatment. The other unsupervised method is centrifugal force to 
separate X from Y sperm, which has a questionable success rate. The clinics that 
offer this are often used by couples from ethnic backgrounds where it is important 
in their culture to have male offspring. 


Identity 


Growing knowledge of the impact and importance of genetic inheritance is bound 
to increase the pressure to know one’s origins, and this is reinforced by the 
popularity of concepts such as freedom of information and the search for one’s 
roots. Adoption law has already succumbed in that by section 50 of the Adoption 
Act 1976, the 18 year old adopted child may, with counselling, seek access to 
information about his birth parents. There are legal parallels between access to 
information in adoption and in IVF. 

Parents who placed their children for adoption had assumed lifelong 
confidentiality. This was removed from them by the 1976 Act, the only concession 
being made was counselling, and that for the adopted child, not the parents. The 
Human Fertilisation & Embryology Act also protects sperm donors’ anonymity. 
Section 31(5) of the Act states that the HFEA may not be required to give any 
information as to the identity of a donor if that information was not required to be 
given when the information was provided. Under section 31(4)(a) the Authority 
may one day be required by regulations to give information to those who have 
discovered that they are IVF children. No regulations specifying the detail of 
information to be collected and given have yet been made, but a consultation 
exercise is being prepared by the Department of Health on this issue. ‘Information’ 
may refer to personality and genetic information, such as the state of health of the 
donor father, his race and colouring, his interests and profession; or it may even be 
that the name will be disclosed, although that would require legislation having 
retrospective effect. There is already considerable material advocating the need of 
a child to know his or her nts, especially the father, most likely to be the 
anonymous one in this case.?? If the arguments bear fruit, boosted as they probably 
will be by human rights and freedom of information legislation, a new law would 
bear unduly heavily on the parents and children of artificial reproduction because 
the duty to disclose information would be a complete breach with the original 
theory and purpose of IVF and legislation.* 

Donors are anonymous for the purposes of the parents and their needs, that is, in 
order to provide a couple where, typically, the husband is infertile, with a child 
who appears to the outside world to be their own natural child. Such a child may 
well grow up not knowing that he or she is the product of IVF and not knowing that 
the mother’s husband is not the child’s father. It is thought that many donor 


a a 

35 eg A. McWhinnie, Families Following Assisted Conception (Dundee: University of Dundee, 1997); 
V. Adair and A. Purdue, ‘DI programmes with personal donors: issues of secrecy’ (1996) 11(11) Hum 
Reprod 2558-2563; F. Shenfield and S. Steele, ‘What are the effects of anonymity and secrecy on the 
welfare of the child in gamete donation?’ (1997) 12(2) Hum Reprod 392—395; M. Freeman, ‘The New 
Birthright?’ (1996) 4 Int JI of Chn’s Rts 273; and K O'Donovan, ‘A Right to Know One's 
Parentage?’ (1988) 2 Int Jl of Law Fam 27. 

36 Committee of Inquiry into Human Fertilisation and Embryology, Report Cmnd 9314 (1984) para 4 22. 
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insemination (DI) couples do not tell the children about the history of their 
conception and a law about disclosure might well encourage continuing ignorance 
and withholding of this vital information by the social parents. Anecdotally, 
researchers have found that children in so-called normal families are sometimes 
not the offspring of the mother’s husband. If there is a true ‘right to know’, we 
must question whether all children should be allowed to seek DNA orders to 
establish whether or not the persons whom they believe to be their parents are 
indeed their biological parents. In other words, if there is a right to know, logically 
it ought to extend to all parents and all children. Of course, there is no foreseeable 
way that IVF/DI parents could be forced to tell children of the circumstances of 
their births. 

Under the Human Fertilisation & Embryology Act a register of information is 
kept and, by section 31(3), a person who is over 18 may enquire whether or not he 
or she was born by artificial reproduction techniques, and a person over 16 who is 
to marry may enquire whether or not they are related to their intended spouse.?? 
This, of course, will not help those who do not suspect their origins and who may 
be living together and procreating, as opposed to marrying. The ‘right to know’ — 
if pressed too far — may inhibit the use of artificial reproduction, as has proved the 
case in Sweden, where the names of donors are made available. Initially, the 
willingness of donors to donate dropped but is now reported to have recovered; on 
the other hand, would-be parents often go abroad for donor sperm in order to 
ensure anonymity.38 The weakening of international barriers increases the 
likelihood that despite the best intentions of legislators, couples who wish to 
procreate will seek the forum which suits them best. 

There is not yet any clear demand for knowledge in families to reflect total 
genetic history. No doubt plenty of 'traditional' families tell their children nothing 
of their perhaps inconvenient origins, or deliberately mislead them. Recent 
examples of this stem from the need to hide children during the Second World War 
and for the children not to know that they were Jewish: for example, the current US 
Secretary of State, Madeleine Albright.? Other children may have stemmed from 
secret liaisons within marriage and recent examples which have received wide 
publicity involve Paula Yates,* Martin Amis*! and Mazarine Pingeot.*? Morbidly, 
the body of the late Yves Montand was recently disinterred in order for DNA 
samples to be taken for the purpose of proving whether or not an alleged daughter 
was in fact his. Much as one may support the ‘right to know’ there are a number 
of obstacles, not least of which is the difficulty of obtaining evidence after death, 
and the disruption to an apparently normal family. 

The parallel with the right to know in adoption may be taken too far. It is 
presumed that in disclosure relating to adoption there is a paternal and maternal 
story worth knowing, because the adoption must have occurred for reasons that 
are interesting and relevant, and there were mothers and fathers and families 
who were left behind on adoption. With IVF there is no history that is relevant 
except the purely genetic one. No story, other than infertility, lies behind the 


37 3 31(6). 

38 D. drca and R. Lee, Human Fertilisation and Embryology Act 1990 (London: Blackstone Press, 
1991) 163. 

39 Daily Telegraph 14 February 1997. 

40 ibid 12 May 1997. 

41 ibid 21 June 1996 reported an unknown daughter. 

42 ibid 12 January 1996. 

43 ibid 12 March 1998. 
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non-paternity of the obvious man. There is, presumably, no story to be told to the 
IVF child save the simple and possibly embarrassing one of the impoverished 
medical student who became an anonymous sperm donor. There is no earlier 
family of social relevance in donor insemination. Moreover, as the state moves 
to impose increased financial responsibility on unmarried fathers, there must be 
a fear on the part of currently anonymous sperm donors and future ones that 
disclosure of their names may one day lead to financial responsibility. Are they 
very different from the young man who becomes a father after a ‘one night 
stand' where the parties barely know each other's names? On the other hand, if 
genetic inheritance becomes relevant, especially because cures may be available 
for certain diseases, it may well be seen as totally unfair for a person to have 
been misled about their paternity. 

The European Convention on Human Rights, Article 8, demands respect for the 
private life of an individual. This might be interpreted to mean that those who have 
become parents with the assistance of artificial reproduction have the right to keep 
this a secret; or it may mean that the children ought to be able to establish the 
details of their identity, as held in Gaskin v UK.“ The Data Protection Act 1984 
recognises the confidentiality of health records, but the current Freedom of 
Information proposals will make pressure to disclose as much information as 


possible even greater. 


Surrogacy 


Surrogacy throws up some of the most difficult problems concerning truth about 
genetic origins versus the happiness of infertile couples. It was grudgingly 
accepted by the Warnock Report.“ There is a presumption in favour of the 
surrogate mother as the mother, entitled to security of status, even though she may 
not be the genetic mother of the child.*" The surrogate mother cannot be required 
by the commissioning parents under any contractual arrangement to hand over the 
child and the woman who is carrying the child is to be treated as the mother of the 
child under section 27 of the 1990 Act.48 Welfare of the child is therefore rated 
more highly than the contractual arrangements, if any, between the commissioning 
couple and the surrogate mother. The commissioning couple may, however, 
acquire parental responsibility, almost akin to adoption, under section 30 of the 
1990 Act. The HFEA register will not record a surrogate birth where the child was 
conceived without using a licensed treatment. Surrogacy is perfectly possible on a 
do-it-yourself basis and the truth about his or her origins can then very easily be 
kept from the child. A surrogate child may have three mothers, the carrying 
mother, the commissioning mother and the egg donor mother, and the child may 
have four 'fathers', the husband in the commissioning couple, the husband of the 
surrogate, the husband of the egg donor and the sperm donor, if any. There is 
currently a government review of surrogacy but its remit is largely limited to 
commercialisation and the use of agencies in this field, rather than the family law 


44 [1990] 1 FLR 167. 

45 Your Right to Know — the Government's Proposals for a Freedom of Information Act Cm 3818 
(1997). 

46 n 36 above, paras 8 10-8.20. 

47 Human Fertilisation & Embryology Act, s 27 

48 Surrogacy Arrangements Act 1985, s IA. 

49 Av C [1985] FLR 445. 
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problems as such.9 The attitude of the British public to surrogacy, indeed, the 
attitude of lawyers to surrogacy is inconsistent. When the surrogacy arrangement 
appears to work smoothly, no objections are raised, despite the risk of storing up 
genetic problems in the future. If, on the other hand, the contractual arrangement 
goes wrong, then surrogacy as such is disapproved by the media, while the attitude 
to the surrogate mother and the commissioning mother in the case will depend on 
the facts. It is very difficult for family lawyers to take a straightforward view on 
this while the practice remains new and controversial. 


Consent 


Strictly speaking, the practice of storing frozen embryos has no particular genetic 
impact on family law, save that the gap between fertilisation and birth may be 
protracted, giving rise in future to questions in the child’s mind about his or her 
origins. Nevertheless, this area has given rise to some of the most interesting cases. 
Two that are known world-wide are Davis v Davis?! in the state of Tennessee and, 
in Israel, the Nahmani case.5?? In both cases, there had been fertility problems 
during the marriage and treatment for them had resulted in the production of 
embryos containing the genetic material of husband and wife. The embryos had 
been frozen pending their use which was not convenient when they were created. 
In Davis v Davis a married couple stored embryos with a clinic in preparation for 
the transfer to the wife's womb. Before this had been accomplished, the marriage 
ended in divorce. The ex-wife still wanted the embryos implanted in her so that she 
could have the opportunity of becoming a mother, but the ex-husband, genetically 
the potential father, no longer wished to become a father. The trial judge held that 
the embryos were unborn children, that it was in their best interests to be given the 
chance of life, and that temporary custody should therefore be transferred to the 
wife in the hope of a successful implantation. On appeal, the Tennessee Court of 
Appeal vested joint control of the embryos in the former husband and wife. The 
holding that the wife had the sole right to seek implantation was overturned. The 
court recognised the right to procreate as a citizen's basic civil right and, 
conversely, a right to prevent procreation as a constitutionally protected choice. To 
award the embryos to the wife would violate the husband's right not to beget where 
no pregnancy had taken place. It would be repugnant to order either parent to bear 
the consequences of parenthood against his or her wish, according to the court. 
Finally, the court ordered the parties to agree to donate the embryos to research or 
to allow them to perish. By that time, the former Mrs Davis had remarried, and 
wanted only to donate the embryos to another childless couple. 

The facts in the Nahmani case were identical, save that they had been preceded 
by Israeli regulations explicitly prohibiting the implantation of a fertilised egg in a 
woman who was not the prospective mother, that is to say, surrogacy was 
prohibited.*3 Mr and Mrs Nahmani were married in 1984. Because of a tumour, 


50 Surrogacy: Review for the UK Health Ministers of Current Arrangements for Payments and 
Regulation, Consultation Document, Department of Health 1997. 

51 Davis v Davis 842 SW2d 588 (Tenn 1992). 

52 Nahmani v Nahmani (1995) 4X1) PD 485, Israeli Supreme Ct 5587/93. This account relies heavily on 
an unpublished paper, D. Heyd, ‘Whose Pre-embryos are They?’, Conference on Medical Ethics, 
Hull, 2 April 1998. 

53 The background is explored in D. Heyd, ‘Artificial Reproductive Technologies: the Israeli Scene’ 
(1993) 7 Bioethics 263-270; A. Benshushan and J. Schenker, ‘Legitimizing surrogacy in Israel’ 
(1997) 12(8) Hum Reprod 1832-1834. 
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Mrs Nahmani was forced to undergo an operation and her uterus, but not her 
ovaries, was removed. Since she could still produce eggs but could not carry a 
pregnancy, the couple decided to seek IVF treatment with the intention of 
implanting the fertilised egg in a surrogate mother. Due to the prohibition on such a 
procedure in Israel, the doctors refused to provide the couple with the desired 
treatment. The Supreme Court, as a compromise solution, gave ad hoc permission 
to the couple to undergo IVF treatment and use a surrogate in another country. The 
embryos of Mr and Mrs Nahmani were frozen, but before a surrogate mother could 
be found in the US, the husband left his wife and started living with another 
woman by whom he had children. The hospital in which the embryos were stored 
refused to hand them over to Mrs Nahmani without her ex-husband’s consent, 
which he withheld. The first court decided that she could have the embryos, even 
without her ex-husband’s consent. He appealed to the Supreme Court of Israel, 
which overturned the decision of the lower court. But in a specially summoned 
second session of the Supreme Court in 1996 in which 11, rather than the usual 5, 
judges took part, the court reversed its own previous verdict and allowed Mrs 
Nahmani to take her frozen embryos.™ The approach of the Israeli court, unlike the 
approach of the court in Tennessee and the English Court of Appeal, was based on 
which spouse had the more compelling interests, that of the ex-wife to become a 
parent or of the ex-husband not to become a parent against his will. , 
While the Tennessee case played down the rights of the mother, if any, and 
focused on a person's right not to have his genetic material used without his 
consent, the majority judgment in the Israeli case ignored the issue of consent, or 
lack of it, on the part of the father, and ruled on a moral basis. The Israeli decision 
would mean that if a successful surrogate mother were found a child would be born 
whose sense of identity and sense of family would be severely undermined by the 
genetic and social background of the case. 
British law has attempted to deal with the fate of stored embryos by covering all 
possibilities in the Human Fertilisation & Embryology Act 1990. Under schedule 3 
of the Act, consent must be given in writing and may be withdrawn at any stage. The 
consent must specify one or more of the following purposes, namely treatment of 
certain persons or research. Consent to the storage of any gametes or any embryos 
must specify the maximum period of storage, if less than the statutory period, which 
is now up to 10 years in certain circumstances, and state what is to be done with the 
gametes or embryos if the person who gave the consent dies. So a divorcing husband ` 
could promptly withdraw his consent to the storage or use of an embryo that had 
come into creation by the act of himself and his wife, but of course once the embryo 
has been used in treatment or for research this is too late. The British attitude is very 
insistent on consent as the key to dignified and independent use of a person's genetic 
material. The preservation and protection of the autonomy and dignity of the 
individual and of the embryo are held thereby to be protected. 
The embryo is given special status under the Human Fertilisation & Embryology 
Act and its disposal must be carried out sensitively. Those who have a 
conscientious objection need not participate.5? International conventions would 
not permit genetic material to be regarded as property. In Davis v Davis?! the 
54 Additional Hearing (1996) 50(4) PD 661 It appeared, however, that the Californian surrogacy 
agency dealing with them would not allow an arrangement to proceed without the consent of both 
parties. 
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body parts. 
57 n 51 above. 


708 © The Modem Law Review Limited 1998 


September 1998] Family Law and Genetics 


American court ultimately held that embryos are not property and a commercial 
trade in gametes or embryos would widely be perceived as contrary to public 
policy. In British law individuals have control but not ownership of their genetic 
material and such material is not property able to be divided on divorce or 
bequeathed. Sale is prohibited by section 41(8) of the Human Fertilisation & 
Embryology Act. The preservation of bodily autonomy and control over the 
destiny of one’s own genetic material is paramount. The additional genetic 
confusion that would be caused if persons were allowed control over and to 
authorise the removal of another person’s genetic material is profound and 
incalculably damaging. 


Cloning 


Cloning® is the most recent issue to raise questions of genetics and family law in a 
very dramatic way. A simple definition of a clone is an organism that is genetically 
identical to another. Mammals reproduce sexually. The reason for the urges that 
have driven history and fuelled the passions of mankind, are to enable us to 
combine in the production of a new individual of genetic diversity. Identical twins 
are, in a way, natural clones, but although they are identical to each other, they are 
each a combination of their two parents. In 1997 a novel technique of cloning was 
reported.5? Cells were taken from the udder of a six year old Finn Dorset ewe. They 
were fused with 277 unfertilised eggs. The procedure is to remove the nucleus of 
the cell and fuse it with an egg from which the nucleus has been removed, by a 
small electric shock, which in this case replaces fertilisation by sex — thus is one 
of nature's greatest forces dispensed with! Twenty nine 'fertilised' eggs resulted 
and were implanted in surrogate black-faced ewes. One gave birth to Dolly. Dolly 
is identical to the sheep from whose udder she was cloned. She is unlike so-called 
clones where embryonic donor cells were used, in whose creation two mammals 
had already joined together and contributed their genetic material. Now it seems 
possible that one parent alone, not two, can make a baby, if the Dolly technique 
were applied to humans. So, too, we could manufacture babies identical to one 
parent or even contemplate babies with certain *designer' qualities added to them 
before implantation. 

It is reported that some six per cent of Americans like the idea of cloning 
themselves. It has been thought that one could replicate a baby in case one was lost 
by cot death, or recreate an elderly relative. Lesbians could bear children not only 
without contact with a man, but without even having to resort to the sperm bank. It 
has even been suggested that cloned embryos from each of two women could be 
mingled at a very early stage in order to produce a baby that was composed of the 
genetic make-up of two women, a true union of two females. In fact, men might be 
quite unnecessary for breeding purposes, as only cells, eggs and surrogate mothers 
would be needed for reproduction, not sperm. Fear of the elimination of men's role 
in reproduction and the family may be part of the violent reaction against Dolly. 


58 See generally Cloning Issues in Reproduction, Science and Medicine, Consultation Document, 
Human Genetics Advisory Commission and Human Fertilisation & Embryology Authority 1998. 
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There are several ethical and practical reasons why cloning should not be allowed 
at the moment. For the purposes of family law, the most relevant arguments relate 
to the welfare of the child. 

Would cloned children be the butt of jibes and be discriminated against? Would 
they become a sub-caste, who will have to keep to each other? Would they be 
exploited? Would they become media objects? This is quite possible. Louise Brown, 
the first IVF baby, born in 1978, is still in the news. Would the life choices of clones 
be closed off? What would be their place within the family, and what would happen 
to the family? Would a cloned child be subject to excessive control from its parents 
or one parent, who already may be too dominating as demonstrated by their choice 
of a cloning technique? Would cloning mean the desire of one parent to have 
complete control, blocking out any possibility of a second parent and family, 
denying the natural independence of the growing child? Would the one parent be 
severely disappointed in the child if, as so often happens, she does not turn out as 
expected? Would the mother really be the mother, or are the real parents of the clone 
the parents of the mother? It would be the grandparents who would have provided 
the genetic material of the cloned child. What do we mean by mother? Would it be 
the cell donor or the surrogate or the social mother? Is the mother the mother of the 
clone or the sister of the clone? What of parental responsibility, in every sense? 

Much of our family law and general law is predicated on the basis that adults are 
creatively responsible for the safety and nature of their growing children. If it were 
known that a cloned child was genetically identical to one parent, would it mean 
that adults would wash their hands of responsibility for the growth of this child? If 
the parent was, for example, musical or a criminal, would it mean that the parent 
was not responsible for the budding musical talent of the child, and not responsible 
if it turned out to be a criminal? Or would more responsibility than ever before be 
ascribed to the one parent, because he or she had chosen to bring into the world a 
child who was guaranteed to have those talents? The cloned child would have no 
genetic connection with half of its social family, if it had one, and the effects of the 
knowledge of its origins on the child might be damaging. 

Article 3 of the European Convention on Human Rights guarantees citizens 
protection against inhuman or degrading treatment. This might be of some 
assistance to the cloned child, although once it had been born it would be too late 
and rather meaningless to say that its birth was a matter of inhuman or degrading 
treatment. 


Marriage 


The modern law of nullity in the Matrimonial Causes Act 1973 reflects certain 
elements of genetics, albeit in an early state. A marriage is not valid if the parties 
are within the prohibited degrees of relationship.$! This prohibition is universal in 
some form or other and reflects both a desire to defend the traditional family from 
jealousy and encroachment and also knowledge of defects that might be inherited 
by the child born of an incestuous relationship. Grounds (dY(e)(f) of section 12 of 
the Matrimonial Causes Act 1973 also have a tinge of genetics to them, namely 
that one of the parties was suffering from a mental disorder or venereal disease or 
was pregnant by some person other than the spouse. The law about mental disorder . 
is largely grounded on the need for true and informed consent to marriage, but 
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might well also have at its root a fear that some mental disease would be passed on 
to the children; and the nullifying effect of pregnancy per alium also preserves the 
genetic integrity of the marriage undertaken. In sum, English annulment law looks 
at facts existing before the marriage and at the time of the marriage. In this context, 
it should be noted that in the USA a blood test is required of intending spouses, to 
establish freedom from sexual disease.® One is therefore not very far removed 
from a state of the law whereby it is regarded as sensible if not necessary to take 
precautions before marriage and reproduction to ensure the health of potential 
children. This attitude has been given a new dimension by the science of PGD, 
described above.$? Now that testing for genetic inherited diseases is available 
before marriage, this may be reflected in the reform of annulment law and in the 
responsibility of spouses towards each other and their children. To make sense, 
PGD would be triggered not only by marriage but by any cohabitation that was 
likely to lead to reproduction. 

It is reported that engaged Cypriot couples are encouraged to have genetic 
testing for carrier status in relation to thalassaemia, a serious blood disease 
prevalent in the Cypriot and some other populations. Is the eradication of a 
disease an aim worth achieving when the price is testing, knowledge that one might 
not wish to have, and the occasional inhibition on reproduction or the end of plans 
to marry by a couple where one or both is found to be a carrier? Just as it is 
apparently regarded as irresponsible to neglect one’s body because of modern 
understanding of the effect of smoking, diet and exercise, especially in pregnancy, 
it may one day come to be regarded as irresponsible to give birth to a baby that was 
not as perfect as modern science could enable it to be. Will it come to be seen as 
irresponsible for parents to fail to have testing? 

The consciousness of what can be achieved is already quite widespread. For 
example, the Internet now advertises American cryobanks, (ie banks of sperm for 
sale) that offer sperm that has been specially screened to suit the requirement of 
donors of a particular area or group. Fairfax Cryobanks of Virginia advertised in a 
journal that it had expanded its genetic screening of semen donors to include the 
breast and ovarian cancer gene in Jewish donors and alpha-one antitrypsin 
deficiency in all donors. The BRCA-1 is a gene involved in hereditary breast and 
ovarian cancer. About one per cent of Ashkenazi Jews carry a mutation in the 
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The price of obtaining a healthy family in terms of losses of wanted pregnancies may be too high. 
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BRCA-1 gene. Women who carry this mutation have an estimated 85 per cent 
lifetime risk of developing breast cancer and a 50 per cent lifetime risk of ovarian 
cancer. Men carrying this mutation have an increased risk of prostate and colon 
cancer. Alpha-1 antitrypsin deficiency is an autosomal recessive disorder affecting 
about one in 6,700 Caucasians. It is characterised by a greatly increased risk of 
severe emphysema. Some patients develop hepatitis as new-borns and some 
develop cirrhosis as adults.$8 Approximately one in fifty Caucasians are carriers. 
There is a genetic mutation in a high proportion of Jews that doubles the risk of 
colon cancer and also mutations for Tay Sachs disease. The American Jewish 
community is already worried about discrimination on the grounds of heavy 
prevalence of the breast, ovarian and colon cancer gene and is calling for a law 
against genetic discrimination. A survey of families whose members suffer from 
hereditary colon cancer has revealed that many were either refused health 
insurance or had their premiums raised. 


Preimplantation genetic diagnosis 


The next generation may well resort to PGD for disorders as unspecific as 
depression, addiction, poor sight or even ugliness. Three-quarters of young 
American couples in a recent survey” said that they would choose abortion if told 
that the foetus had a 50 per cent chance of obesity. In other words, once couples 
know that choice is possible, they will avail themselves of it. This takes two forms: 
pre-marital testing of the couple for genetic disease carrier status with the aim of 
eradicating those diseases by the avoidance of reproduction, and PGD, opening up 
the possibility of selection of healthy embryos from amongst unhealthy ones before 
pregnancy. 

An even more remote development is genetic manipulation. This is currently 
prohibited by law7! but in the future parents might well wish to ensure that their 
children had genes installed before birth to ensure that they developed in a 
particular way and with defences against unwanted diseases and defects. 

PGD is used to help people who are at risk of passing on a serious genetic 
disorder to their children. It already offers couples a chance to begin a pregnancy 
knowing that their child will be unaffected by the disorder they carry. This 
procedure is capable of regulation at the moment because it falls under the Human 
Fertilisation & Embryology Act.72 The creation of embryos outside the body and 
the subsequent biopsy, in order to test for a genetic disorder, must take place in a 
centre licensed by the HFEA. This particular advance in genetics has caused 
concerns. Will it be possible to pick and choose genetic features and design ideal 
human beings? Furthermore, genetic tests reveal information not just about the 


66 E Schubert et al, ‘BRCA2 in American families with 4 or more cases of breast or ovarian cancer’ 
(1997) 60(5) Am J Hum Genet 1031-1040; C. Oddoux et al, ‘The carrier frequency of the BRCA2 
617deIT mutation among Ashkenazi Jewish individuals is approximately 1%’ (1996) 14(2) Nat Genet 
188—190. 

67 N. Kalsheker, ‘Serine proteinase inhibitors on chromosome 14 and the genetics of familial chronic 
obstructive airways disease’ (1990) 31(1) Med Hypotheses 67-70. 

68 D Cox. ‘Rusk for liver disease in adults with alpha-1 anttrypsin deficiency’ (1983) 74(2) Am J Med 
221-227. 

69 GenEthics News, Feb/Mar 1998. The Human Genetics Advisory Commussion is to inquire into 
discrimination: announcement by the chairman, 7 May 1998. 

70 Life Magazine April 1998. 

7| Human Fertilisauon & Embryology Act 1998, Sched 2, para 1(4). 

72 ibid s3 3, 14. 
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potential parents but also about their relatives. People who know that they risk 
passing on a serious genetic disorder to their children face a number of difficult 
choices. They must consider whether they wish to risk having children who may be 
affected by the disorder and whether they wish to have pre-natal diagnosis which 
may bring with it difficult decisions about terminating a pregnancy. They may 
decide that they will not have children because the risk of having an affected child 
is too great and they do not want to consider abortion. 

The advantage of PGD over pre-natal diagnosis is that the genetic diagnosis will 
take place at a much earlier stage. As a pregnancy has not been established, 
couples will not have to consider abortion, which is likely to be a much more 
difficult and stressful decision than the disposal of affected embryos in their 
earliest stages of development, before they are transferred. PGD involves creating 
embryos outside the body by IVF. A biopsy is then carried out to remove a cell or 
cells from the developing embryo which can then be used to test whether the 
embryo carries a genetic disease. Embryo biopsy is mainly performed 2-3 days 
after fertilisation, when there will be 6-10 cells. Removal of two cells at this stage 
does not appear to be detrimental for subsequent embryo development. Sexing an 
embryo to avoid sex-linked disorders remains the most common reason for pre- 
implantation diagnosis worldwide, and testing for cystic fibrosis remains the most 
common use of PGD for a single gene defect. It is expected that the range of 
disorders for which PGD is available will increase, as the genes responsible are 
identified. 

There are various problems. Misdiagnosis may occur if the biopsied cell is 
normal, but the remaining cells in the embryo are affected with the genetic defect. 
Secondly, the chances of achieving a successful pregnancy are reduced because of 
failure of fertilisation and possible damage to embryos. The HFEA is concerned to 
ensure that PGD is practised in a safe and responsible way to the highest standards, 
while at the same time keeping within accepted ethical boundaries. Because of the 
legislation in the UK it is possible to draw a line permitting some activities and 
prohibiting others and it is the role of the HFEA (working with other groups such 
as the Advisory Committee on Genetic Testing) to devise guidance in this respect. 
It has, for example, banned sex selection for social reasons. 

The wish of a couple for their children to be healthy and free from disability is 
natural and would not contradict the generally accepted notion that an individual 
already born with that condition should receive appropriate respect with full civil 
and human rights. The danger for family law and society in general is that 
increases in genetic testing and the availability of techniques such as PGD might 
create a climate where disability becomes avoidable; hence there would be 
pressure on individuals to have genetic tests and avoid having a disabled child. 
People may become unwilling to accept children who are physically or mentally 
disabled. 

Some of the conditions for which PGD is available affect the child from birth. 
Others appear only in later life, so there will be a period when affected individuals 
enjoy life free from the disorder. An example of such a condition is Huntington's 
disease which usually has an onset of between 30 and 60 years with a small 
proportion of cases having an onset at under 15 years. However, can an individual 
lead a normal life knowing that they will, or are likely to, develop a life-threatening 
or degenerative disease? Is it ethical to discard an embryo that might develop a 
disease in 50 years’ time? 

The technique may spread still further because the ability to test for literally 
hundreds of genetic disorders may be possible within five years using gene chip 
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technology. Once it becomes possible to detect multiple gene defects quickly and 
economically, new pressure may emerge to test all embryos to eliminate the risk of 
implanting one that carries one or more common serious disorders. Is the whole of 
family life and pregnancy to be thus turned on its head? Or should PGD be limited 
only to a couple where diseases are clearly indicated in the family medical history? 

The Human Fertilisation & Embryology Act 1990 requires that before providing 
any woman with treatment, clinics must take account of the welfare of any child 
who may be born or who may be affected as a result of the treatment.73 The HFEA 
Code of Practice outlines various factors that should be considered including the 
medical histories of the couple and their families, their health and consequent 
future ability to look after or provide for a child's needs.7^ These are particularly 
relevant in the context of PGD. One can imagine a situation where the clinic learns 
that the prospective parents have a genetic disease and yet the individual concerned 
does not know whether they themselves have a defective gene and may not wish to 
know. Should the knowledge be forced on the parents? Should the clinic refuse to 
go ahead with treatment? 

Supporters of disability rights have objected to the spread of PGD because of the 
value judgement they believe it makes about people born with a genetic condition. 
The concern for family law is that there will be pressure on couples to undertake 
testing but if they refuse to do so the care of a disabled child would fall entirely on 
those parents, with the view that they brought it on themselves. There must also be 
concerns about the parent-child relationship if there is choice. Parental 
disappointment might take on a stronger and more unpleasant meaning. 

Hilary Rose in Love, Power and Knowledge,’ questioned parental choice in 
relation to pre-natal diagnosis. She argued that the choice is manufactured by the 
technology and that women can find themselves having chosen for example 
infertility treatments, foetal surgery and embryo and PGD yet feeling that it was 
not what they wanted. The choice, she argued, is eugenic in that it is premised on 
the goal of marginalising disabled people, the victims will be devalued and the 
mothers will be blamed. Principally, there is a fear that modern genetics will create 
a society in which people are intolerant of anything less than perfection and in 
which the family becomes the focus of ensuring that that perfection is created in a 
new generation.76 


73 ibid s 13(5). 

74 ‘3.17 Where people seek licensed treatment, centres should bear in mind the following factors: a their 
commitment to having and bringing up a child or children; b. their ability to provide a stable and 
supportive environmeat for any child produced as a result of treatment; c. their medical histories and 
the medical histories of therr families; d. their ages and likely future ability to look after or provide for 
a child's needs; c. their ability to meet the needs of any child oc children who may be born as a result 
of treatment, including the implications of any possible multiple births; f. any risk of harm to the child 
or children who may be born, including the risk of inherited disorders, problems during pregnancy 
and of neglect or abuse; and g. the effect of a new baby or babies upon any existing child of the 
family. 3.18. Where people seck treatment using donated gametes, centres should also take the 
following factors into account: a. a child's potential need to know about their origins and whether oc 
not the prospective parents are prepared for the questions which may arise while the child is growing 
up; b. the possible attitudes of other members of the family towards the child, and towards their status 
in the family; c. the implications for the welfare of the child if the donor is personally known within 
the child's family and social circle; and d any possibility known to the centre of a dispute about the 
legal fatherhood of the child.’ 

75 (Cambridge: Polity Press, 1994), a feminist critique of reproductive science. 

76 Ante-natal and Preimplantation Genetic Diagnosis, Embryo Research and Contemporary Abortion 
Issues, Briefing Paper, Genetic Interest Group, 20 December 1996. 
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To a large extent the influence of the HFEA on genetics and family law is 
circumscribed by the statute," although the statute contains considerable 
flexibility. One need hardly remind family lawyers that the phrase ‘the welfare 
of the child’ is susceptible to many interpretations. Where there is room for 
disagreement, however, it certainly surfaces. This is clear in the arguments about 
older mothers and their right to access to fertility treatment. It has recently been 
reported that techniques have been developed whereby the menopause may be 
controlled by new drugs designed to extend the age of fertility. Older mothers may 
become a regular possibility in that embryos could be created while the mother is 
young and then stored until it was convenient to use them. 

Section 13(5) of the HFE Act provides that there shall be no treatment ‘unless 
account has been taken of the welfare of any child who may be bom as a result of 
that treatment (including the need of that child for a father)’. The Act excludes no 
category of woman from treatment, whether she is married or single, young or old. 
The Code of Practice specifies the factors relating to the welfare of the child and its 
need for a father that must be taken account of by the clinics before commencing 
treatment. Given the variety of meanings that can reasonably be attached to this 
phrase, it is no wonder that clinics find it a difficult decision even though they have 
HFEA protocols to follow. 


Conclusion 


So what can one conclude for the future development of family law? Genetics 
Clearly affects every part of it, and not only those relating to children. The 
influence of the new genetic knowledge can be seen in questions relating to the 
formation of marriage, responsibility for and maintenance of children. We see the 
influence of genetics in adoption law and in our concepts of welfare and raising a 
child. There are no clear paths forward and no consensus yet, but awareness of the 
issues must be a good thing. 


77 Human Fertilisation & Embryology Act 1990. 
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Insurance and Genetics: The Current State of Play 
Onora O'Neill* 


Personal insurance: solidarity and mutuality 


Seen in the simplest possible terms, insurance is a way of mitigating the effects of 
harmful events of uncertain incidence by pooling modest premiums which provide 
the resources to make larger payments selectively to those who suffer such events. 
Insurance is worthwhile for each person because the incidence of harm is 
uncertain: each benefits by contributing a premium in return for assurance that if 
misfortune strikes a claim can be made and met. If the incidence of harm could be 
fully known in advance there would be no context for insurance: those who knew 
for sure that they would not experience adverse events of a given type would not 
insure against them, and insurers would not offer worthwhile terms to those who 
were certain to experience such events. 

These simplicities soon vanish when one considers the variety of possible forms 
personal insurance can take. The most fundamental division between types of 
insurance is between those based on solidarity and those based on mutuality. 
Solidarity-based insurance takes no cognisance of the different levels of risk that 
different individuals bring to the pool: premiums are set at a uniform level, or 
based on ability to pay; entitlement to claim if the event insured against occurs is 
uniform. The NHS and similar health insurance schemes in other countries are 
examples of solidarity-based insurance provision. Everyone contributes, indeed the 
better paid may contribute more, but those who are likely to use the health service 
a lot do not pay more than the robustly healthy. Unsurprisingly, solidarity-based 
insurance has to be publicly organised: it requires universal or at least very wide 
participation, hence an element of compulsion (usually via the tax system), since 
those whose risk is least are required to contribute in solidarity with others. 
Without an element of compulsion, those with least risk would have reason to 
leave solidarity-based schemes and seek private insurance which could cover their 
low risks more cheaply, the average risk (and cost) of those left in the pool would 
rise, and yet others would then have reason to leave. 

By contrast mutuality-based insurance differentiates premiums on the basis of 
the level of risk each person is held to bring to the pool. Typically commercial 
insurance is based on mutuality. In this case there may be no compulsion (eg home 
contents insurance), or no more than conditional compulsion to take out insurance 
if one undertakes some activity (eg motor insurance). In either case there may be 
no compulsion to join a particular scheme: better risks will purchase their 
insurance from those who offer them lower premiums; worse risks will purchase 
despite higher premiums because they can get no better terms. For example, the 
UK motor insurance industry offers drivers with clean records lower premiums, 
while those with bad records pay the higher premiums demanded because they can 
get no lower ones. Of course, the calculation of the risk represented by an 
individual is unavoidably an approximate matter: some people with adverse risk 
factors are good drivers. Still, there is little objection to the practice of adjusting 
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premiums in proportion to the risk level each driver is held to represent. Driving is 
optional, and if high premiums keep those whose driving is a menace off the roads, 
and provides an incentive to safe driving for all, this is a benefit to all. 

However, some forms of mutuality-based personal insurance, such as private 
health, life or travel insurance, raise more difficult ethical and policy questions 
because they cannot so readily be regarded as optional. If health insurance is 
organised on a mutuality basis there are likely to be many who can obtain no (or no 
affordable) private health insurance, who therefore cannot meet the costs of needed 
health care. It is not surprising that most developed countries have rejected 
mutuality-based health insurance models, and have established solidarity-based 
health insurance. 

The USA is the obvious exception to this generalisation, and has around 40 
million citizens without private health insurance at any one time (about 60 million 
within any two year period). This exclusion is only partly compensated for by 
solidarity-based tax-funded health insurance for the poor (Medicaid), since many 
of those without private insurance are ineligible for Medicaid. This result attests 
rather than disproves the difficulty of relying on mutuality-based insurance 

systems to provide cover for basic needs such as health care.! 


Insurance and genetic information 


The revolution in genetics is thought to raise difficult questions for personal 
insurance, and in particular for mutuality-based insurance, because it may reduce 
uncertainty about future events of specific sorts, such as suffering from a certain 
type of cancer, or having a heart attack, or dying within a certain time period. 
Increasing certainty changes, and at the limit undermines, the context of insurance. 
If risks can be more accurately known, then mutuality-based insurance systems 
will be able to apportion premiums to risks more accurately. There need be less 
pooling of risk and can be greater differentiation of premiums; competitive 
pressures will encourage both. The upshot could be that those with the highest 
perceived risk were charged more or unable to obtain insurance. 

For example, if insurance companies could use genetic information to predict 
accurately an individual’s age at death, they would know when it was unprofitable 
to sell an individual life cover extending beyond a given date on normal terms, and 
would either raise the premiums asked or refuse to provide cover. Or if they could 
use genetic information to establish that a given individual was likely to suffer an 
early heart attack or from early cancer they would have reason to raise premiums 
on health insurance for that individual. It is in the public interest that standard 
forms of personal insurance be widely available, but the availability of more 
accurate predictive tests may work against that objective. 

Insurance companies have argued that using genetic information to predict risks 
would be no more than an extension of their current practice: just as they have long 
required proposers to provide information about medical record and family history 
(in addition to life-style information about, for example, dangerous sports or 
smoking), so they should now be allowed to require proposers to provide genetic 
information, and in particular the results of any genetic tests. Some have even 
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argued that a ‘right to underwrite’ entitles insurers to require individuals to take 
genetic tests and disclose the results. 

Such arguments are commonly supported with the observation that insurers 
already use some sorts of genetic information. When they draw on knowledge of 
current medical conditions of genetic origin, and when they infer a risk of illness 
from family history information, they are using genetic information, although of an 
imprecise sort. The more precise additional information obtained by genetic tests is 
simply, some argue, an extension of these accepted uses of less precise genetic 
information. . 

These very general claims do not hold up under closer scrutiny. The results of 
genetic tests, by themselves, tell one whether a certain mutation is or is not present, 
and hence whether or not a certain protein will be expressed. Although it is often 
said that genetic tests show whether someone has 'the gene for' some disorder, that 
is not strictly what the test will show. Additional statistical information linking a 
given test result to the occurrence of some disorder is also needed if a sound 
prediction of disease or of lowered life expectation is to be made on the basis of a 
genetic test result. Without information that links genetic test results to incidence 
of disease or death, they lack actuarial import. 

Of course, sometimes robust information linking genetic tests to actuarially 
significant outcomes is available. The links between the relevant genetic test 
results and certain single gene disorders, such as haemophilia or cystic fibrosis or 
Tay Sachs disease, are well established. However, this by itself does not show that 
genetic test results for single gene disorders are of much use to insurers. In all these 
cases the relevant disorders are of early onset, and the genetic test result confirms 
rather than predicts the presence of the disease. Many of the genetic tests now 
available whether through clinical genetics centres (or, in a few cases, over-the- 
counter to the general public?) are tests for serious early-onset single gene 
disorders,? so are not very useful for insurers. 

To find genetic test results with predictive value for insurers one has to look to 
those that are relevant to late onset disorders with high predictive value, and in 
particular tests for single gene late onset disorders. Two widely discussed instances 
of late onset single gene disorders are Huntington's chorea and the hereditary 
forms of breast cancer that can be predicted on the basis of the BRCA1 and 
BRCA2 tests. (The amount of discussion is quite out of proportion to the rarity of 
these disorders). In these cases a good deal of actuarial information is already 
available, which makes it possible to use a genetic test result for predicting later 
onset of serious, even fatal, disease. However, even in these cases the outcome can 
vary: the ages for onset of disease and of death of those with genes for 
Huntington's or with the BRCA1 and BRCA2 genes vary greatly; a few of the 
former and sizeable fraction of the latter live to old age and die of other causes. 

In other cases, the results of genetic tests are not linked to single gene disorders 
at all. This may be because the gene and its variants code for characteristics which 
are not disorders. Or it may be because a given gene, or some of its variants, have 
only a weak statistical link to some multifactorial disorder. Where genetic test 
results are weakly linked to disorders, other genetic, environmental or life-style 
factors will also be at work. In these cases a given test result may not provide a 
sound basis for actuarially significant predictions. Some of those with a given gene 





2 The phrase ‘over-the-counter’ is a term of art do-it-yourself genetic test kits are more likely to be sold 
by mail order, or indeed over the internet, than by chemists. " 

3 See the Consultation Report on Genetic Testing of Late Onset Disorders (November 1997), Advisory 
Committee on Genetic Testing (ACGT), Department of Health. 
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that is statistically associated with a disorder may be protected against that disorder 
by other genes, or by medication, or by lifestyle. For example, clotting factor can 
protect against haemophilia; a special diet against the retardation associated with 
PKU. 

Although mutuality-based insurance assigns risk levels to different individuals, 
and sets premiums on this basis, this assignment is often not based on particularly 
accurate predictive capacities. Just as motor insurers collect information on current 
and past characteristics of drivers and use these as a rough basis for setting 
premiums, so health insurers use information about current or past health or ill 
health as a rough basis for assigning premiums. Using ‘current conditions’ or ‘pre- 
existing conditions’ to set premiums may seem reasonable because these factors 
can be quite stable. Where early onset genetic conditions are continuously manifest 
in medical records, these records can provide better evidence of the likely state of 
future health than any predictive test could give, and the fact that the illness could 
have been predicted on the basis of genetic test results is beside the point. If the 
premiums for health insurance were not to reflect early onset genetic conditions, it 
would be necessary to set them not merely without reference to genetic test results, 
but also without reference to current or past health. 


Health insurance: the US debate 


In the USA debates on genetics and insurance in the last few years have been quite 
different from those in the UK, and have centred around the supposed need — or 
lack of need — for legislation that prohibits the use of genetic test results by 
insurers. This legislative focus largely reflects the fact that health insurance in the 
USA is commercially organised and mutuality-based. Fears that commercial health 
insurance may fail for those with adverse risk factors, including adverse genetic 
risk factors, are not fanciful. 

A great deal of recent US legislation, both state and federal, aims to restrict the 
use by health insurers not only of genetic test results but more broadly of ‘genetic 
information'. Federal legislation enacted in 1996 forbids insurance companies 
from using genetic information (both test results and family history) to exclude 
from group health insurance.* The state of New Jersey has gone even further and 
forbids use of any genetic information for any insurance or employment purpose 
without written consent, and puts an absolute ban on the use of such information to 
refuse health insurance. Evidently this demand challenges the long standing 
practice by which insurers have used information derived from medical records 
and family history, which may include a great deal of loosely genetic information. 
The demand that health insurance not use genetic information, interpreted in this 
way, is so sweeping that it comes close to a demand that health insurance be based 
on solidarity rather than on mutuality. In the absence of compulsion, competitive 
pressures to seek low risk and exclude high risk clients will lead to differentiated 
premiums. Each insurer will seek to discriminate better from worse risks more 
accurately, so will seek to insist on the disclosure of pertinent information. Insurers 
who fail to do so are likely to suffer adverse selection: the poorer risks will 
accumulate in their portfolios, driving up the premiums they have to charge, 
driving out the better risks and driving down their sales and profits. Given that so 


4 US PL 104-191, The Health Coverage Availability and Affordability Act 1996. 
5 F. Charatan, ‘New Jersey passes genetic privacy bill’ (1996) British Medical Journal 313. 
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much is at stake, regulatory bodies aiming to ban the use of all genetic information 
would have to impose very strong and intrusive regulation on commercial health 
insurers. 

Whether a mutuality-based system of commercial health insurance can in fact be 
regulated by a ban on so nebulous a category as ‘genetic information’ remains to 
be seen. It may be hard enough to ban the use of information resulting from 
specific genetic tests in commercial health insurance systems. Some would argue 
that it is arbitrary to exclude use of genetic test results, given that some genetic 
conditions can be accurately diagnosed by other tests (for example, PKU). Others 
would point out that even if insurers were forbidden to use genetic test results in 
setting premiums, provision should be made for individuals who think that it might 
be to their advantage to disclose such results. 


Life insurance: the UK debate 


Since the UK enjoys a solidarity-based national health scheme, most of the UK 
debate about genetics and insurance so far has been about other forms of personal 
insurance, and overwhelmingly about life cover. Life cover is important not only 
because it represents a great deal of UK insurance business, but because it is 
usual to use life policies not only to protect dependents but to back mortgages. 
There is therefore a strong public interest in the wide availability of life insurance 
on affordable terms. However, this interest has not so far led to widespread 
demands for legislation comparable to that against ‘genetic discrimination’ found 
in the USA. 

Public debate on genetics and life insurance in the UK was initially stimulated 
by the publication in 1995 of a report of the House of Commons Science and 
Technology Committee. This was followed in October 1996 by wide, press 
coverage of a meeting at the Royal Society which brought together geneticists, 
actuaries and others.” Since then the debate has been advanced by the publication 
in December 1997 of two reports. The first was a Draft Code of Practice on 
genetics and insurance published by the trade association of the UK insurance 
industry, the Association of British Insurers (ABI), whose members transact about 
95 per cent of insurance business in the UK.8 The second was a report to 
government by the Human Genetics Advisory Commission (HGAC), a government 
advisory body reporting to the Office of Science and Technology in the 
Department of Trade and Industry as well as to the Department of Health.? 

Both the areas of overlap and the differences between the latter, most recent 
reports are of interest. One major point of agreement is that nobody should be 
required to take genetic tests as a condition of obtaining life insurance. Those who 
prefer not to know aspects of their genetic make-up should not be required to 
know. This provision is of considerable importance given the strong evidence that 
persons who fear that they might be at risk of certain, particularly late onset, 
genetic diseases for which there is no known treatment often prefer not to discover 


Human Genetics: The Science and its Consequences, Third Report, House of Commons Science and 
Technology Committee, HC 231 (1995). 
Human Genetics — uncertainties and the financial implications ahead (1997) ed RM. Anderson, 
Philosophical Transactions of the Royal Society, Series B, Vol 352, 1035-1114. 
Genetic testing: ABI Code of Practice (December 1997) Association of British Insurers, London. 
The Implications of Genetic Testing for Insurance (December 1997) Human Genetics Advisory 
Commission, Office of Science and Technology, Department of Trade and Industry 
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conclusively whether they have the relevant gene, and so to leave open the hope 
that they do not. 

The principal area of difference between the two reports is over disclosure of the 
results of genetic tests taken for other reasons (typically medical or reproductive 
reasons, sometimes for research purposes). The ABI draft code insists that insurers 
should be able to require the disclosure of any genetic test result obtained for other 
reasons. Any other policy would, they claim, open the way for those who have 
discovered from genetic tests that they are at risk of serious disorders to withhold 
information, and to take out cover at unfairly advantageous rates. Anything other 
than a disclosure requirement amounts to permitting adverse selection, and adverse 
selection harms both insurers and their other clients, who collectively bear the 
costs of increased payments to those who obtained their cover at unfairly 
advantageous rates. 

The HGAC report argues that too little is yet known about the actuarial 
implications of specific genetic test results for a uniform policy of permitting 
insurers to require disclosure to be appropriate. The report points out that adverse 
selection is not at present an insurmountable problem, as evidenced by the fact that 
a number of UK companies have indicated that they do not plan to ask for 
disclosure of genetic test results. Moreover, a blanket requirement of disclosure 
might inhibit people from taking tests which they might otherwise seek either for 
medical or for reproductive reasons, and could lead to delay in medical treatment 
that might ameliorate a disorder, or even prevent its development. 

The report recommends that there should be an initial two year moratorium for 
all requirements of disclosure of genetic test results for policies of normal size, 
after which disclosure could be required only where it could be shown that there 
was sound evidence that a specific test was actuarially significant for a specific 
insurance product. Moreover, it insists that sound actuarial evidence that is 
publicly available should be the precondition of any use of genetic test results, 
since without this there cannot be a robust appeals procedure that secures normal 
standards of consumer protection for those who suspect that their premiums may 
have been excessively loaded, or who have been denied insurance. In effect, the 
report challenges insurance companies to approach the availability of genetic test 
results in a way that is consonant with their self-image as parts of a knowledge- 
based industry. 

This demand is not trivial. Linking genetic test results to actuarially significant 
events may often require new research, in some cases long term research. This 
research will have to identify the actuarial implications not only of (variations in) 
certain genes taken one by one, but the actuarial implications of combinations of 
genes, and of genes in combination with certain environmental conditions or 
therapeutic interventions. To base actuarial reasoning solely on results of tests 
would be as absurd as basing actuarial assessment of the implications of diabetes 
solely on knowledge of the outcome of untreated diabetes. For example, it would 
be absurd to view the outcome of having the PKU gene as invariable retardation, 
given that a restricted diet blocks this effect, or to overlook the fact that treatment 
can ameliorate cystic fibrosis and haemophilia, when assessing the actuarial 
implications of having these genes. There is no automatic way of deriving 
actuarially useful information from genetic test results. 

Delay and caution in using genetic test results in setting life insurance premiums 
need not, however, prevent insurers from taking account of single gene disorders of 
early onset, for here they can have access to current medical evidence, as in the 
past. Other genetic test results (for example those for single gene disorders of late 
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onset and for polygenic conditions) might be important for life insurers, but the 
HGAC report recommends that they be used only if and as sound actuarial 
evidence becomes available. 

One worry about both of these reports might be that in allowing any use of 
genetic test results for purposes of life insurance they fail to address the 
predicament of those whose genetic test results have strong and known adverse 
implications. The point is correct, but not nearly as damaging as it would be in the 
case of use of genetic test results in health insurance. Life insurance is mainly sold 
for a limited period of cover to those with dependents and an income that makes 
buying a flat or house feasible, hence generally to relatively healthy people. Those 
with serious early onset disorders are less likely to aim to buy life insurance. 

Debate about the use of genetic test results in setting premiums for life insurance 
is far from over in the UK. The ABI plan to review their own code in the light of 
the HGAC report. Both the HGAC and groups such as the Genetic Interest Group 
(GIG) will no doubt pay close attention to any attempts by insurers to use genetic 
test results whose actuarial significance has not been clearly established. There will 
probably be calls to ban all use of genetic test results in insurance, whether or not 
they are of actuarial importance, possibly by legislation similar to that enacted in 
the US. There will also be public interest in the success, or otherwise, of the ABI in 
ensuring that its members live up to the standards of their own code of practice, in 
the robustness and transparency of whatever appeals procedure is established, and 
in the policies of those insurance companies which are not members of the ABI. 


Other personal insurance: the coming debate 


The wider UK debate on other forms of insurance and genetics has hardly begun: 
what remains to be done is far more than a matter of choosing among, refining and 
following through recommendations already on the table. There are some personal 
insurance products which raise harder questions about the use of genetic test results 
than life insurance does. As the US debate shows, health insurance raises more 
difficult issues. While the UK can avoid parts of this debate so long as it sustains a 
solidarity-based health insurance system, it may be hard to avoid the whole of it. 

It has, for example, been suggested that individuals should be required to take 
out long-term care insurance to cover the costs of residential or nursing care in 
their old age. However, should genetic test results make it possible to predict with 
some degree of confidence who was likely to need such care for longest, insurance 
to cover its costs might not be affordable by the very people most likely to need it. 
For example, if genetic test results made it possible to determine each person's 
likelihood of developing Alzheimer's, or Parkinson's, or other conditions needing 
long-term care, with some degree of confidence, then those whose risk was judged 
highest might find that they could not afford to purchase long-term care policies 
(particularly if those thought to have least risk concluded that they had no reason to 
purchase any long-term care cover). The recently established Royal Commission 
on Long Term Care will no doubt have to consider this issue, which may be a good 
deal more difficult than the issues of life insurance which have been the main topic 
of debate in the UK to date. 

Less grave, but nevertheless considerable, difficulties may arise if companies 
selling other forms of personal insurance, such as travel insurance or critical illness 
cover, were to try to use genetic test results to avoid insuring, or to load, bad risks. 
There is already evidence that people with chronic genetic conditions, such as 
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sickle cell disease and inherited forms of diabetes, can have trouble in obtaining 
elementary travel insurance. 

The initial concentration of the UK debate on genetics and life insurance, which 
was no doubt entirely appropriate given the existence of the NHS and the 
importance of life cover, has in fact focused on the easy case. Life insurance is 
unlike other forms of personal insurance in that it is mainly bought in the prime of 
life by healthy people; other sorts of personal insurance are most needed by the less 
healthy. The most difficult debates may lie ahead. 
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‘I Blame the Parents’: Fitting New Genes in Old 
Criminal Laws 


Celia Wells* 


Inborn defects — genetic errors — can dispose certain people to act in a way unaccept- 
able to society. How the law should deal with that remains as uncertain as in Lombroso’s 
day. 


This essay seeks to contribute to our understanding of how the ‘genetic revolution’ 
might affect our thinking about criminal law. Would a developing belief that there 
is a genetic basis to behaviour lead to a different basis for the way we think about 
criminal law, and in particular about criminal responsibility? Although that is a 
very large question, not least because there are many, contradictory ways of 
approaching crime, criminal law and criminal justice, it is not an especially novel 
one. The nature-nurture debate has appeared in many forms in the development of 
criminological theories, and theories of criminal law and punishment have long 
been locked in a struggle between individual responsibility or free will versus 
social or biological determinism. To this debate we can then add the (belated) 
contributions of feminist theorists on the gendered nature of crime and criminal 
law and the important insights of social and cultural theorists in relation to the 
meaning of blame and responsibility. 

Drawing on debates about the relationship between law and science, the paper 
distinguishes between theories which explain abnormality and those which tell us 
something of ‘normality’, and concludes that notions of criminal responsibility are 
generally resistant to explanations (whether from internal or external 
circumstances) which seek to excuse behaviour. The thesis developed is an 
essentially negative one, both in its rejection of the idea that the genetic revolution 
poses particular questions for criminal law and in its reminder that criminal law 
itself reflects generally the worst things about a society. Like any other available 
‘knowledge’ ,? genetics will be a resource to be exploited as the handmaiden of the 
coercive and controlling tendencies of the criminal justice system. Insofar as the 
genetic revolution tells us something about ourselves, it will be reflected in 
criminal law. 

What kinds of questions might genetic ‘knowledge’ raise for criminal law? A 

-non-inclusive definition is that criminal law is a system of censure and sanction for 
some types of antisocial behaviour.? Taking the term ‘criminal law’ here to include 
the procedural as well as the substantive aspects of the system, we can begin to 
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assess the impact that genetic information might bring to bear by taking an 
example: X has caused Y harm (as defined by criminal law) to Z One set of 
questions is concerned with issues of detection and proof, ‘who is X?’ A second 
type of question centres on the explanatory and attributional, ‘why did X cause Y?’ 
This might also take us to a third question, do we have the information which 
might prevent X from doing Y in the future or, could it have been anticipated, can 
we predict that X or people like X will do Y? This question of prediction might 
have two sorts of implication: in relation to X, would it justify some preventive 
measure? And in relation to Z, what obligations or responsibilities are owed to Z or 
other potential victims? These are all questions with which criminal law or the 
criminal justice system are already engaged, and they broadly break down into 
three sets: genetics and criminal process, genetics and responsibility, and genetics 
and punishment or disposal. While old-fashioned fingerprinting itself depends on 
genetic differences, the introduction of DNA profiling does raise important 
different questions. However, I propose here to leave aside matters related to 
detection and proof and to concentrate on perhaps less obvious questions about the 
broader role of crime in society, about the construction of responsibility in criminal 
law and related issues. The ‘genetic revolution’ prompts an exploration of the 
assumptions underlying some of the core aspects of criminal law. The central 
question is one of attribution — who or what should be held responsible, what 
weight should be given to genetic abnormalities, or for situational misfortune such 
as poverty or emotional deprivation, and how should such factors be reflected in 
punishment or disposal? To approach this question we need first to think about the 
role of criminal law in society, about science, and about what we know of 
biological causes of behaviour. 

To say that criminal behaviour is behaviour prohibited by criminal law only 
takes us so far,5 and to make sense of a debate about genetics and criminal law we 
have to reframe the question. It is about genetics and some types of behaviour 
which happen to be criminal (for example, intentional violence or sexual abuse), 
rather than about a category called criminal offences. To look for a genetic 
predisposition or explanation for bigamy or for parking on double yellow lines, or 
owning a dangerous dog, would make little sense — although to look for a 
predisposition to lying or for risk-taking might be different.” Even if we were to 
take intentional violence as our starting point, there is still a social constructional 
element in determining the acceptability and tolerability of different types of 
violence. This is not fixed, violence to wives and partners is less tolerated than 
previously, bullying at school is less tolerated. Even taking an apparently clear 
category — such as homicide — we will find variations in its perception depending 
on who does it, where it is done, and who the victim is. 

When we talk about criminal behaviour, criminal responsibility and criminal 
punishment, what model of criminality and criminal law does the debate assume? 


4 N.Lavranos, ‘DNA Profiling and Information Technology: A New Weapon for Crime Detection and 
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Traditionally conceived as a system of state-imposed punishment, criminal law is 
chameleon-like, adopting or mimicking the compensatory, reparatory and 
mediatory roles of civil law.® It is impossible, and undesirable, to hold constant 
one model of criminal law — it shifts as we speak, it means different things 
depending on our subjective position — as victim, as tax evader, as child abuser, as 
school teacher, as debater, whether we are thinking about types of punishment, 
whether — take the Louise Woodward case as an example — we have very small 
children or are the parents of a 19 year old au pair. The layers of meaning within 
the institution of criminal law and justice are not mutually exclusive and are often 
contradictory, allowing it to be conceived as ‘a system of imposed social control; a 
system based on reciprocity of obligations and the recognition of certain 
universally held rights and interests; a system which reproduces and reinforces 
certain shared meanings; a system which manages or suppresses certain kinds of 
social conflict; and many other things besides.'? 

The remainder of the essay is divided (somewhat fluidly) into four sections: 
genes and 'knowledge'; criminal behaviour; criminal law and risk society; and 
thinking about criminal responsibility. 


Genes and ‘knowledge’ 


The 'genetic revolution' includes, among other things, knowledge about and 
potential uses of that knowledge, genetic factors which help to explain, predict and 
alter human behaviour. Without meaning to underplay all the nuances and 
assumptions about concepts of knowledge, a simple distinction can be made 
between the types of knowledge to which we might have access. On the one hand 
there is the explanatory sense of knowledge or understanding. We now 'know' 
more about our genetic make-up including an increasingly detailed account of the 
different genetic sites for various disorders, physical or mental, or personality 
traits. This knowledge is similar to other 'discoveries' about the state of the world, 
such as the explanation of the planetary system advanced by Copernicus or of 
gravity by Newton, in the sense that it explains an existing phenomenon. New 
knowledge of this kind affects our understanding of the world and ourselves but 
can be distinguished from a second sense of knowledge, one which is taken much 
more for granted in modem societies than it would have been earlier, which 
introduces the notion and therefore the possibility of manipulating the knowledge 
to change that which otherwise would occur. The potential to alter — to use the 
knowledge to make a different knowledge — brings in its wake shifting boundaries 
between natural and *man-made' events, a distinction which permeates discussions 
of miracles, disasters and many areas of life. This in turn affects our thinking about 
blame and responsibility. In spelling out the significance of this last observation, it 
may be helpful first to make some comments about the social construction of 
scientific knowledge and the interaction between ‘expert’ and ‘lay’ knowledge. 
The socially constructed nature of scientific knowledge,!? means that it reflects 
dominant ideas, for example that human equals man. Human psychology is often 
ignored as well; scientific accounts of risk may fail to take account of the equally 
important human perception of risk. The *technical/engineering world-view of risk, 
hazard and safety differs markedly from that of the social science/management 
8 L. Zedner, ‘Reparation and Retribution: Are They Reconcileable?’ (1994) 57 MLR 228. 
9 N. Lacey, ‘A Clear Concept of Intention: Elusive or Illusory?’ (1993) 56 MLR 621. 
10 R Dreyfuss and D. Nelkin, ‘The Jurisprudence of Genetics’ (1992) 45 Vand LR 313, 321. 
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school.'!! There is great potential for a diffusion of understandings and meanings. !2 
And, however great the differences between them, ‘feminist critics are similar in 
their insistence that science be understood and examined as a thoroughly social and 
cultural activity'.!? The ‘flakiness’ of knowledge goes beyond the argument that 
science is bounded. Scientific or expert knowledge interacts with our own 
understanding of the world. ‘Tacit’ knowledge derived from ordinary life plays a 
significant role and is often in fundamental tension with the ‘basic culture of 
science.'!^ This makes the enterprise of thinking about ‘genetics and criminal law’ 
both fascinating and challenging. For tacit knowledge about the causes of crime, 
about the biological and social influences on behaviour or about the deterrent 
effect of punishment, is often in fundamental and inevitable conflict with the 
operating principles of criminal law. This underlines the dangers in assuming that 
‘new’ information will affect existing social institutions in a predictable or 
‘rational’ way. The puzzle is in working out how genetic information, knowledge, 
and behavioural explanations will affect a further social and cultural process — the 
practice of criminal law and punishment. 

The interaction between our own knowledge and ‘scientific’ explanation, is part 
therefore of the process by which notions of cause and blame develop and change. 
Knowledge affects the way we think about all sorts of things, including blame and 
responsibility. Blame is more likely when we believe an outcome has a human 
cause. Yet the dualisms of nature versus nurture, and natural versus ‘man-made’ 
phenomena, are built on shaky foundations, the categorisations are shifting as we 
develop different understandings of the world around us. We will begin to think 
differently about river flooding once we come to believe that its causes are not 
simply derived from physical geography or climate, but include the impact of land 
use practices, and as we begin to appreciate that even climatic factors are (or may 
be) affected by human activities. Increasing knowledge about the effects of genes 
on human behaviour, and the possibilities of altering them, and parallel advances in 
understanding of many areas of life, render inherently unstable our concepts of 
blame and responsibility, which are after all the broad underpinnings of any system 
of criminal law. The processes are uncertain, since as McCarthy comments: ‘If the 
sociology of knowledge achieves anything at all, it makes the matter of our 
connection with reality a rather complex issue.’!5 We are in a process of constant 
re-negotiation of the boundaries of understanding, and of our reactions to events 
within our constructed fields of competence. The integrity of the criminal law 
‘system’ would be severely challenged by any wholesale recognition of 
determinism. 

Knowledge is equated with progress, but often brings unwanted secondary 
effects, which may threaten the trust we have placed in others. It may be that the 
Human Genome Project turns out to be one of the ‘ironies’ of progress,!6 alongside 
technological ‘improvements’ which threaten local environments, and the use of 
growth drugs for cattle which feed people but also expose them to the risk of 
cancer, or of animal feed which transmits diseases such as BSE and CJD. And, as 
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more of those ironies are revealed, our relationship with scientific knowledge will 
itself alter, such that debate about scientific issues with implications for public 
policy may correspond ‘with a perceived erosion of trust in some domains of 
scientific expertise.’ !7 Thus a dual process takes place: our thinking about Science, 
or expert knowledge, is subject to change, and at the same time, our ideas of 
responsibility, of whether or whom or what to blame for some untoward 
occurrence will change also. The lay (non-scientific) community perceives only 
confusion when the ‘miracles’ of science fail to deliver. As Giddens argues, trust in 
expertise plays a fundamental role in psychological survival, yet the processes of 
modernity constantly throw any such trust into question.!5 The construction of 
expertise itself is also affected since it is built on certainty and trust: ‘the reflexive 
processes of modemity undermine the certainty of Knowledge'.!? I shall return to 
this particular argument in the third section. 

How does law relate to science or expert knowledge? David Nelken describes 
three dominant positions in the debate on the relationship between law and 
science.” The ‘trial pathology’ approach, perhaps the most familiar to criminal 
lawyers, is concerned with accommodating expert evidence and often takes much 
of that expertise for granted. A second level of analysis conceives law and science 
as competing institutions, competing for space and bearing many similarities in the 
approaches each takes to their determinations.?! Thirdly, some theorists 
conceptualise law and science as incompatible discourses, an approach which 
Nelken describes in this way: 

On the one hand, [law’s] concepts and practices need the stamp of scientific credibility in a 

world where science has the legitimated monopoly of truth claims; on the other hand, its 

efforts to align its ideas with those of science are destined to fail as it reproduces itself 
according to its own code so that it only succeeds in generating ‘hybrid artefacts’. 
The reception of expert evidence in cases of insanity and diminished responsibility 
provides a vivid example. Law tries to define mental disorder in pseudo- 
psychiatric terms forcing an Alice-in-Wonderland exchange, each compromising 
their field of expertise to accommodate the other. 

The purpose of this section has been to remind ourselves that there is something 
highly problematic in the underlying premises of any of the ‘genetics and...’ 
debates. Science and knowledge do not come handed to us in packages 
hermetically sealed from social and cultural influences, and the representation of 
scientific ‘discoveries’ in media accounts feeds into preoccupations with 
‘dangerous’ individuals and the seemingly inevitable assumption that we live in 
more violent times than ever. An explosion of attention on genetics, on the Human 
Genome Project, and on the implications for understanding human behaviour, 
brings into sharper focus the contradictions and complexities of criminal law as a 
social institution. Popular accounts of genetic discoveries often overplay the 
capacity for prediction and genetic modification, yet new challenges, such as 
cloning, appear to take us by surprise. There is a tendency for the imagination to 
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run away with the possible implications of the “genetic revolution’.”4 This is not an 
excuse for complacency, however, for the social processes of criminal law, blame 
and punishment continually confront our sense of rationality and fairness. 
Knowledge, blame and trust interlock and interweave in unpredictable and often 


unmanageable ways. 


*Criminal behaviour? 


A conventional account of the relationship between genes and criminal 
behaviour would be along the following lines. First, there would be a reminder 
that theories suggesting that particular human features may be hereditary have a 
very long history. What distinguishes this century's contribution to theories that 
"ike begets like" is, first, proof that many diseases are hereditary and, secondly, 
the ability to read the DNA code and as a result to begin to treat some of them.25 
Lombroso of course took heredity in a different direction, and argued that 
observable physical features disclosed a propensity to criminal behaviour.?$ 
Influenced by Darwinian theories of inheritance, Lombroso nonetheless accepted 
that society played a role, and merely asserted that it was possible physically to 
identify those who were more susceptible to its stresses. Today the argument has 
moved from physically observable characteristics to suggestions that heredity 
influences behaviour, but it is not clear that either explanations of criminality or 
the implications for criminal law and punishment are much further advanced 
than in Lombroso's day.27 

What contemporary evidence is there about inheritance and crime? The Oxford 
Handbook of Criminology, now in its second edition, is a rich 1,200 page 
collection of 32 high-quality essays, a 'state-of-the-art map' covering 'all the 
principal topics ordinarily included in criminology and criminology-related 
courses’.28 There is no index entry for DNA, or heredity and only one for 
genetics. This surely tells us something about the contemporary lack of concern 
with, perhaps even avoidance of, determinist theories of crime.?? David Garland 
distinguishes two distinct concerns from which modern criminology has grown: the 
Lombrosian or aetiological project of differentiating the criminal and the 
governmental or managerial project of governing crime and criminals.9 He 
confirms that most aetiological studies this century have de-emphasized the 
biological determinants which Lombroso took to be fundamental. If genetic 
explanations gain a foothold, they will travel into the managerial project, a concern 
explored further in the third section. 

A mix of genetically based and social background factors are identified with 
criminal behaviour: poverty, alcoholism or drug abuse, low socio-economic status, 
low IQ, poor discipline and psychiatric disorder are all implicated as risk indicators 
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in criminality.3! There are studies which purportedly show a link between biology 
and criminality. A Danish research project, comparing the criminal behaviour of 
14,427 adoptees with those of their natural and adoptive parents, showed an 
increased rate of criminal activity amongst those whose natural parents had 
criminal convictions.?? 13.5 per cent of adopted sons were convicted of at least one 
criminal offence where neither natural or adoptive parents had a criminal record. 
The rate increased to 20 per cent for those whose natural parents had criminal 
convictions, and to 24.5 per cent where both natural and adoptive parents had 
convictions. The disparity could be explained by non-hereditary theories such as 
adoption selection policies tending to match similar socio-economic family 
backgrounds. And whatever we make of these findings, they still leave a large 
proportion of the group who did not follow their parents’ example. 

Does the gender imbalance in crime give any more credence to genetic theories? 
The fact that crime is largely committed by men went unremarked, and probably 
unnoticed, until the later part of this century, as Heidensohn points out, a paradox 
for a discipline concerned to observe the characteristics of those engaged in 
particular types of behaviours.?? If crime is mainly committed by men, it can be 
tracked down to the single short sequence on the Y chromosome that causes a 
foetus to develop into a male. To that extent, the trend towards biologising 
behaviour, for assuming a genetic base to male criminality and to female lack of it, 
may be justified. But how strong is the link is another question; it is probably too 
distant to have meaning and it is difficult to imagine what we might do about it. 
Men are more likely than women to commit offences, but that does not mean that 
most men are persistent criminals.55 

While noting that for many people the role of inheritance compared with that 
of experience is an obsession which goes back long before genetics, Jones reports 
that 

Most modern geneticists find queries about the relative importance of nature and nurture in 

controlling the normal range of human behaviour dull, for two reasons. First, they scarcely 

understand the inheritance of complex characters (... like height, weight or behaviour...) in 

simple creatures like flies and mice .. . Second, they know that the perpetual interrogation — 

nature or nurture? — is largely meaningless. 
Turning more specifically to violence, there are suggestions that some individuals 
(men and women) are more vulnerable to psychopathology as a result of either an 
inherited or acquired tendency or a combination of conditions." More testosterone 
tends to more violence, while less oestrogen tends to less violence. Fishbein reports 
that although the relationship between PMS and violence is still controversial, 
recent research on violent behaviour implicates certain neurotransmitter systems in 
the development of hyperaggression.*8 But here, the problem of the phenomenon 
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we are seeking to capture invades our efforts. Taking rape as an example, the 
social, cultural and political climate profoundly affects our accounts of behaviour. 
The meaning of rape was in earlier times regarded as a form of property theft 
against men and neither the product of a sex-starved maniac nor as an expression of 
political domination. It could not have had the same meaning, for men let alone 
women, Shorter argues, at a time when 


Early modern women were already so completely under male domination that it is hard to 
imagine what further inroads into their autonomy or independence might have been sliced. 
Short of falling into slavery, these women could scarcely have been more victimized by 
the male-controlled social, economic and political systems in which they found 
themselves. 


Violence is historically contingent, and the compression of time through modern 
communication and transport networks changes its conceptual ‘field’.40 New forms 
of violence are identified — the silent telephone call of the stalker is one 
example.‘! There is a shiftingness, a contingency, of the very terms we seek to 
employ. Now, I think, we need to take a step back and take a somewhat more 
critical stance to the whole project. 


Criminal law and risk society 


Is criminality an expression of deviance and therefore inherently abnormal, or 
indeed is it so normal that it is an essential element in the functioning of 
societies??? Of the five million or so recorded offences in England and Wales each 
year, only about 300,000 result in convictions and 200,000 in cautions, and many 
offences are never recorded. Therefore what we read into statistics on those few 
offenders who do end up being formally processed through conviction or caution 
we must treat with care. The ratio of convictions to recorded offences is so low that 
it makes all the more surprising the fact that one in three men in the UK will have a 
conviction for a serious offence by the age of 31 (for women it is one in 13). Of 
those who are convicted or cautioned, 82 per cent are male and 45 per cent are 
under 21. Disproportionate numbers of those sentenced to imprisonment come 
from ethnic minorities, and have experienced some time in local authority care. 
Self-report studies suggest that the 97 per cent of known offences which do not 
result in a conviction are committed by a wider range of the population. Elmhorn 
found 92 per cent of teenage boys in Stockholm admitted to at least one offence 
and a recent international self-report study suggested over half of young people 
have committed at least one criminal offence.*5 If criminal behaviour is almost 
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normal for males under the age of 25, that makes it normal for all men since they 
were all young once. So there is, depending on one’s perspective, a troubling or 
reassuring normalcy about criminal behaviour by young men.“ The same cannot 
be said for women; the male-female ratio of convictions has remained static over 
the last 100 years.47 As Kai Erikson wrote in Wayward Puritans, the interesting 
question is less about who commits crime and more about the reasons that some 
deviancy leads to a person acquiring the identity and label of deviant and not 
others. Few respondents to crime surveys report persistent offending. The 
development of a ‘criminal’ or deviant career is not a matter of individual 
determination, it reflects a range of broader cultural and historical factors. 

Durkheim argued that crime is functional, that societies make criminals rather 
than criminals unmaking society. ‘Social rules and the violation of them are an 
intrinsic aspect of social organization, a part of the human condition'.* Others 
have taken up the argument arguing that deviance offers social systems ‘a 
dialectical tool for the clarification of threats, ambiguities, and anomalies in 
classification systems’ °° A powerful theme in recent theorising about criminal law 
draws on Ulrich Beck’s ‘risk society’ thesis which provides insights into the role 
and focus of blame in contemporary society.*! 

-Risk itself is about external danger: disaster, technological breakdown, and 
human misbehaviour are all examples. Knowledge about risk has been assisted by 
the twin developments of statistical analysis and the technology to communicate 
the results of that analysis. Concern with risk is not merely to do with knowledge 
of probability, it is to do with cultural attitudes to the acceptability of different 
hazards. For Douglas, risk perceptions affect the ways in which societies respond 
to different threats, how they distribute institutional authority, and also provide the 
focus for debates about morality and identity.5? What is regarded as risky by social 
groups is selected not given. The BSE crisis as it has developed in the UK over the 
last five years provides an example of preoccupations with risk and its deployment 
as a cultural resource, including its potential to provide a vocabulary with which to 
make sense of seemingly uncontrollable hazards. On the one hand, technological 
innovation has transformed the agrarian base of the food economy into a major 
international business reliant on mass-production methods and transportation — 
hence the emergence of the risk of widespread (invisible) contamination. On the 
other, our familiarity with and reliance on risk analysis leads to the belief that 
danger is quantifiable and predictable. BSE has shaken those beliefs and confirmed 
that bringing hazard under control is both individualized and reliant on expert 
knowledge. Much of the risk society literature is couched in complex and 
sophisticated terms but at bottom there is a simple argument about our transition 
from localised self-sufficiency through industrial paternalistic societies to the 
emergence of societies where risk is privatised and a matter for individual 
judgment. However, individual situations are also institutional, Beck argues, 
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because ‘the liberated individual is dependent on a series of secondary agencies 
and institutions.'5? Risk society thus raises issues of trust, accountability and 
personal responsibility. The social institutions associated with law — of which the 
criminal justice system is emblematic — themselves play a significant role in risk 
management and the production of risk knowledge.5* How then do these arguments 
apply specifically to the risks, dangers or hazards of ‘crime’? 

I have used these arguments to provide a framework for understanding the rise of 
corporate criminal liability, and corporate manslaughter.55 This seems as powerful 
an instrument for disowning the link between genetics and criminal behaviour as 
we are likely to find. A corporation is a non-human, yet juridical, person. 
Corporate manslaughter has been the vehicle on which cultural attitudes towards 
large-scale disasters have been riding over the last decade. However, the argument 
cannot be evaded quite so easily for two reasons. First, an emerging theme in 
recent writings on corporate liability emphasises the importance of tracing 
responsibility back to human actors, and secondly, risk society analysis, with its 
dependence on the production of knowledge about risk, alerts us to the real dangers 
inherent in linking genetics and crime. 

In their study of the police as knowledge workers, Ericson and Haggerty describe 
how the police supply risk information to a web of institutions — insurance 
companies, regulatory agencies, financial institutions, amongst others. 
Criminologists ‘know’ that the popular image of policing as portrayed in TV and 
film, and even as reflected in news reporting, is wildly biased in favour of action, 
detection and contact with 'criminals'. Arresting suspects is a relatively rare event 
for most police officers, even detectives spend almost half their time in the office 
recording investigative work rather than engaging in it. Much of this recording, this 
production of knowledge, is for internal purposes. If you haven't arrested someone 
you can at least produce a paper trail explaining what you have been doing. If you 
have arrested someone, then preparation of papers in relation to custody decisions, in 
relation to interrogation, or in preparation for prosecution, is necessary. The 
provision of information to a complex web of other institutions is a major function of 
police work. Other social institutions, such as education and health, are similarly 
engaged in the production and communication of risk knowledge. ‘Institutionalized 
communications systems form the foundation of contemporary society and provide 
the governing basis of social life’. The information is used to establish and 
monitor, amongst other things, identities: achieved identities such as careers are 
monitored through record-keeping (in relation to offenders and victims) and through 
licensing (gun ownership for example), while ascribed identities (age, race, gender 
etc) are maintained and constructed through the use of categories into which people 
are fitted. Often these categories of identity are determined externally and the police 
mould the individual to fit the pre-determined boxes. Youth is one obvious identity 
here. Police interaction with agencies such as schools takes a number of forms but is 
characterised by systems of risk selection (which areas, which schools, which 
pupils). Here the interplay between institutions is apparent with knowledge 
exchanged between schools, social services, individual parents and the police.5? 
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Arguing that "Communication formats are the focal points for an institution's 
selection and definition of risks’,°8 Ericson and Haggerty suggest that things only 
become mobilised as police work if they fit the risk knowledge requirements of 
external institutions. In place of deviance, control and order are risk, surveillance 
and security. The role of criminal justice systems in controlling problem 
populations has been well documented.*? This is the context into which the 
genetics argument slides. As Cohen argues, a number of institutional frameworks, 
legal and quasi-legal, diversionary and alternative, administrative and professional, 
mark out their own territories of jurisdiction, competence and referral. Each 
produces a set of expert knowledge from which derive new categories and 
typifications which, for all their differences, are bound by the principle of binary 
opposition, ‘how to sort out the good from the bad, the elect from the damned, the 
sheep from the goats, the amenable from the non-amenable, the good risks from the 
bad risks, the high prediction scorers from the low prediction scorers’.© Genetic 
theories may prove a powerful ally in this process: ‘Individualization delivers 
people over to an external control and standardization that was unknown in the 
enclaves of familial and feudal subcultures.'$! 

This section on criminal law and risk society has sought to demonstrate the 
contingency of the boundaries of deviance. ‘Deviance is not a propensity inherent 
in any particular form of behaviour, it is a propensity conferred upon that 
behaviour by the people who come into direct or indirect contact with it.'€? First, 
behaviour has to be interpreted as ‘criminal’ — witness the way that health and 
safety deaths or some types of fraud or drink driving have come to be perceived as 
‘really’ criminal only over the last decade. What has changed is not ‘law in the 
books’ but the type of events to which it is applied. Secondly, law in the books 
does change as well, of course. Witness most obviously examples such as insider 
trading, money laundering and, over a slightly longer time span, the misuse of 
drugs. 


Thinking about responsibility 


Finally, I turn to a consideration of the internal criminal law questions about 
responsibility and the external criminal law debate about what should be done with 
(or should it be to?) a person who is held to be responsible. 

Possibly one of the most remarkable features of modern criminal law has been 
its resistance to notions of excuse based on individual characteristics or 
circumstances, in other words a resistance to precisely the kind of claim which 
genetic knowledge might found. A number of reasons can be advanced for this, 
some of which relate to the particular characteristics of legal decisions themselves. 
As David Nelken points out, legal decisions have many intended audiences. 
Unlike scientific disciplines which are typically addressed mainly to academic 
peers, legal decisions are directed at other judges, lawyers, the jury, and, at least 
indirectly, the general public. 
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Law refuses to deal with hypotheticals, rarely spells out defeasible empirical propositions, 
has different ways of arguing from authority and precedent, and special techniques of 
analysis such as reasoning from analogy. Lawyers and judges are involved in processing 
already categorised data, events which have been generated by non-academic actors, judges, 
litigants etc. Legal practice cannot therefore aspire to develop the sort of cumulative 
knowledge characteristic of certain scientific disciplines. 
This has profound implications for any descriptive analysis of principles of 
responsibility. 

The mixed audience to which they are addressed and the mixed aetiology of the 
sorts of cases which enshrine principles of criminal law ensure that they refract 
rather than reflect cultural ideas of responsibility. It is important for criminal 
doctrine to limit the role of excuse. Children are excused, some categories of 
mental disorder lead to excuse, some powerful external pressures such as threats of 
violence may excuse. As soon as the phenomenon which is sought to excuse moves 
away from the exceptional, the harder it is for criminal law to see it. Intoxication is 
one example here. The severe limits placed on duress or provocation as potential 
excusing factors bear witness to the overwhelming need to keep the lid on 
Pandora’s box. Factors such as family background, social and economic 
circumstance, all of which may have both an explanatory and an excusing force, 
are nonetheless out of bounds. Excuses create problems of line-drawing and 
threaten the social control or managerial functions of the system. 

Criminal law proclaims individual responsibility for actions, with the 
requirement of voluntariness functioning as the foundation for this notion of 
responsibility.© I use two examples here which show how limited criminal law’s 
commitment to this foundational principle turns out to be when it is challenged by 
individualised excuses. Barry Kingston, a man with paedophiliac tendencies, 
sought to have his conviction for indecent assault overturned on the ground that his 
co-defendant had administered sedative drugs to him which meant that he did not 
realise what he was doing.© The terms in which the House of Lords rejected this 
claim, one that the Court of Appeal had incidentally found attractive, gives some 
indications as to the reception a genetics based defence might receive. ‘To 
recognise a new defence of this type would be a bold step,’ Lord Mustill said. ‘The 
common law defences of duress and necessity (if it exists) and the limited common 
law defence of provocation are all very old... suspect that the recognition of a 
new general defence at common law has not happened in modern times.’67 
Although he went on to say that the criminal law could not stand still and that 
novelty itself is not an objection, the signs of resistance were plain. 

The unhappy relationship between insanity and automatism is a further example 
of the ringfence criminal law places round the ‘fundamental’ notion of 
voluntariness, one which may be thought more compelling since Kingston's claim 
might be thought to be one of non-voluntariness rather than in-voluntariness.5$ 
Here, however, the foundational doctrine of the voluntary act finds itself in 
competition with the social protection goals of criminal law. When the cause of the 
involuntariness is inherent as in mental disorder, then insanity steps in: ‘Even if 
D's bodily movements were uncontrollable or proceeded from unconsciousness, 
the doctrine of automatism will not normally be available if the cause of D's 
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condition was a mental disorder classified as insanity.’ The ‘external factor’ 
principle has resulted in an absurd line being drawn between diabetics who, taking 
too little insulin, come within the insanity bracket and those who, taking too much 
(and therefore externally causing their episode of unconscious action) come in the 
protection of automatism. Not all external factors will help the defendant — an 
unconscious state caused by alcohol and drugs will fall to be caught by the 
voluntary intoxication rules. 

Is it likely therefore, that a genetic basis to alcoholism would be admitted as 
an excusing factor except in the most limited of circumstances? In fact quite the 
opposite conclusion should be drawn, underlining the dangers of arguing for a 
genetic ‘excuse.’ The role of the insanity defence has been to tighten the circle 
of control of mentally disordered offenders directly by subjecting them to 
detention or indirectly by that prospect deterring them from raising the defence. 
Similar lessons can be observed with provocation, the partial defence to murder. 
The idea behind an excuse based on loss of self-control is itself interesting, 
implying as it does that there is an underlying aggression in all of us which is 
capable of release under certain circumstances. (Of course, speaking of ‘all of 
us’ is inappropriate given the gendered history and present of law generally, and 
of criminal law and provocation especially.) This seems to buy into (at least 
impliedly) notions of determinism. The other fascinating feature of provocation 
is the tension between the essentially individualised notion of loss of self-control 
and its mediation through the standard of the reasonable man.?! This tension has 
become particularly acute since the courts abandoned the completely *objective" 
abstract reasonable man. Once the reasonable man could be younger, or 
gendered, or imbued with other personal characteristics, it was hard to know 
where to stop. Courts have struggled in the last few years to contain the 
*reasonable man', veering between a version which all but emasculates him as 
(s)he merges into the defendant, and rebuilding him into the ‘straight citizen'.7? 
Meanwhile, the admission of evidence of Battered Wife Syndrome in aid of 
women who have killed their abusive partners, has been shown to be fraught 
with dangers. Not only does such evidence seek to argue that the reasonable or 
normal is abnormal (women who comply with expectations of fidelity and 
responsiblity for maintaining a home for their children are the victims of a 
syndrome), it also seeks to make the abnormal, normal by implying that women 
who use violence in response to violence are living out an inevitable response to 
persistent abuse.” 

Provocation acts as a useful exemplar for criminal law as a whole. Alan Norrie 
argues that crime has been depersonified, that the conception of criminal law as a 
systematic attempt to govern conduct by rules — a conception that is central to the 
legitimacy of the modern state — is flawed because the model of the abstract 
juridical individual at its heart constantly comes into conflict with the socio- 
political realities of the individual crime.”4 The legitimacy of criminal law is 
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maintained by this process of decontextualisation with its emphasis on fairness. As 
Nicola Lacey aptly summarises the argument: 


This decontextualised and formalised mode of attribution serves to keep out of the 
courtroom the muddying social and political issues which are in fact deeply implicated in a 
broader understanding of how behaviour comes to be defined as criminal: it keeps out of 
sight those facts which produce the embarrassing truth that criminalising power in fact 
disciplines a sector of the population vividly marked by socio-economic status, by race, or 
ethnicity, and by sex.75 


The argument is reminiscent of Hay’s analysis of 18th century criminal justice 
policies — the threat of capital punishment tempered by the exercise of mercy at 
the point of execution — as a successful strategy for maintaining order.76 
Departures from the strict doctrine of individual responsibility temper any 
suggestion that criminal law is blind to individual circumstance.” Ashworth notes 
that the courts appear to be concerned to keep the ambit of defences as narrow as 
possible, ‘so as to capture only the full or extreme cases of excuse,'7? deliberately 
handing over to be reflected at the sentencing stage lesser degrees of exculpation. 
Nonetheless, it might be interesting to speculate on the reasons for the broadening 
of the excuse-base over the last 150 years or so. 

For most contemporary criminal law scholars, individual responsibility rests on 
the principle of capacity and a fair opportunity to act otherwise developed by 
Hart? Any argument that the fair opportunity was compromised by social 
deprivation or from genetic predisposition runs up against the difficulty that not 
everyone succumbs to criminal behaviour. Defences of duress and provocation are 
easier to accommodate for two reasons. First, they are particularised events rather 
than general conditions, such that the empirical question of whether others would 
succumb is irrelevant and indeed can be converted into the defence itself — into a 
prescriptive inquiry as to whether a person of reasonable firmness would have 
acted similarly. Secondly, the moral equation that the circumstances arose from 
another's wrongdoing (the duressor or the source of the provocation), is attractive 
at an intuitive level.89 

If justice is blind to individual circumstance at the liability stage, when it comes 
to sentencing all sorts of factors are considered. It is worth reminding ourselves 
again that only about two per cent of crimes eventually leads to a sentencing 
decision.®! Although there has been a move towards a more principled base for 
sentencing over the last five years, there still remains an inevitable confusion of 
aims and purposes. Norrie suggests that the tensions at the heart of criminal law are 
also found in the theory of deterrence, which assumes a free willed actor. On the 
one hand, the theory of the rational, calculating individual stands in opposition to 
the contextualised nature of social action, and the tendency of prison to attract the 
poorest, and most marginalised, the very group least deterrable by general 
deterrence. On the other, the logic of punishment according to the dictates of 
individual action comes up against the logic of the broader political end of general 
deterrence.® The gap between practice and theory is not much clearer under a 
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retributive scheme. The ideal rational person would agree to punishment as a moral 
necessity but would never need to be punished because they would not be so 
irrational as to commit crime; while the irrational person would not grasp the 
necessity of the punishment. ‘Punishment is justified to nomenal beings who do not 
commit crimes, but unjustified to phaenomenal beings who do commit them.'5 

Stirred into the melting pot of sentencing rationales are rehabilitation and 
incapacitation, and it is the latter which is the most likely beneficiary of any 
genetically based theory of behaviour. Here be dragons. The more that individual 
predisposition becomes accepted, as we have seen with the treatment of those with 
mental disorder, the greater the likelihood of compulsory measures of social 
protection. Concerns about paedophilia are the current manifestation of these ideas. 
Picking up the arguments made in section three about controlling suspect 
populations, or perhaps closing the loop, we can see that the production of 
knowledge about past offenders is increasingly used to justify control. The Sex 
Offenders Act 1997 requires anyone convicted, cautioned, or found not guilty by 
reason of insanity in respect of a sexual offence? to notify the police of their 
current address. The obligation lasts for between five and 10 years in the case of 
those sentenced to less than 30 months imprisonment, and indefinitely where the 
sentence was longer, or the person was made subject to a restriction order.55 
Although the circumstances under which the public have access to such 
information are limited, it is naive to believe that the existence of registers of 
this kind do not increase dramatically the opportunities for agencies to write a 
person's biography and thus determine their access to legitimate employment, 
educational or other institutional benefits. Recently the Court of Appeal upheld the 
decision of North Wales police to reveal the identity of two former sex offenders to 
the owner of a caravan site on which they were living. 


Notes of conclusion 


When I began this paper, I expected to learn a lot about genetics and behaviour. 
Instead, I have developed a different understanding of criminal responsibility. 
Genetic theories have the potential to cast a long, though essentially familiar, 
shadow over criminal law and justice. Predisposition yields only 'probabilistic 
information and the relationship between predisposition and actual expression 
generally remains unknown.'57 Genetic essentialism acts as a counterweight to 
assumptions about free will, but that does not necessarily mean that it puts into 
question much of the law concerning responsibility, intent, condemnation, and 
punishment. ‘Free will’ is itself an ideological expression understood to be a 
metaphor for the need for society to set boundaries. While genetic ideas are 
unlikely to affect the exculpatory pillars of criminal responsibility, they may well 





83 ibid 208. 

84 Ranging from rape to indecent assault, indecency with children and possession of indecent 
photographs, inter alia, Schedule 1. 

85 See F. Russell, ‘Getting the Balance Right’ (1998) 148 New Law Journal 84; K. Soothill, B. Francis 
and B. Sanderson, ‘A Cautionary Tale: The Sex Offenders Act 1997, the Police and Cautions’ [1997] 
Crim LR 482. 

86 Rv CC of the North Wales Police, The Independent 26 March 1998. In R v Norfolk CC, ex parte M 
[1989] 2 All ER 359 it was held unlawful to inform an employer that a person was listed on tbe child 
abuso register when they had not had an opportunity to refute the basis of the complaint. 

87 Dreyfuss and Nelkin, n 10 above, 318. 

88 ibid 321. 


738 © The Modern Lew Review Limited 1998 


September 1998] Genetics and Criminal Law 


reinforce the tendency of criminal justice systems to control, categorise and label 
le. 

o Jones suggests, the acceptance that genes influence so many human attributes 
brings for law the question not whether to accept the idea of an inborn propensity 
to such crimes, but how far it will go. ‘For the first time, science is entering a 
province which the law sees as its own; the relationship between individuals and 
society.'9 Law, because we ask it to mediate between society and individuals, 
cannot afford to admit defences of poverty or inherited disposition but, conversely, 
because it mediates between individuals and society we expect it to intervene to 
control those who represent the outsiders. Because this is a cultural process, the 
identification of those groups will be achieved through the use of the resources 
available, and genetic information may prove alarmingly useful. 
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The Inscription of Life in Law: Genes, Patents, and 
Bio-politics 


Alain Pottage* 


‘Bio-colonialism’ in New Guinea 


In 1989, Carol Jenkins, an American medical anthropologist attached to the 
Institute of Medical Research in Papua New Guinea, extracted a set of blood 
samples from some members of the Hagahai, a small group of hunter-gatherers 
living in an inaccessible mountain range: ‘I told them we wanted to see a ‘binitang’ 
— an insect — in their blood'.! The suspicion that this peculiar ‘insect’ existed had 
arisen from research carried out by scientists from the US National Institutes of 
Health (NIH), who were conducting a survey of the distribution of variants of the 
HTLV-I virus in Melanesia? In her own (retrospective) accounts of the transaction 
that was taking shape, Jenkins identified herself as a disinterested intermediary, 
whose primary concern was to ensure that the Hagahai received the proper 
commercial or therapeutic return for their participation. Her original research 
interests had little to do with the genetic properties of their blood. In a paper 
describing the methods and objectives of her medical-anthropological survey, 
written before these particular blood samples had been extracted, Jenkins heralded 
‘a rare opportunity to document the effects of contact on a previously isolated 
population in Papua New Guinea'.? Apparently, the Hagahai had avoided direct 
contact with *globalised' society until 1983, when the effects of various illnesses 
became so severe that they came to a missionary outpost in search of assistance. 
The missionaries had their own ambitions for the Hagahai, which were not 
necessarily in the best interests of the health of the group,* and the first effective 
measures of medical assistance arrived only when Jenkins and her colleagues 
began their study. Indeed, Jenkins’ published account states that ‘the ethical 
obligation to intervene with medical aid was immediately obvious to the 
researchers'.5 However, although the protocols of research and publication did 
not exclude an active concern for the health of the Hagahai,® it remains the case 
that the governing objective of Jenkins’ programme was ‘to investigate the causes 
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of their decline and to monitor the consequences of increased contact to their 
biological and cultural survival’.? The extensive array of tests carried out on the 
members of the group facilitated various therapeutic objectives, but they also 
provided a criterion against which the course of their decline could be plotted. The 
prognosis was far from encouraging. Jenkins’ research paper states, somewhat 
tersely, that ‘the net population increase is negative and the Hagahai are dying 
out’.8 

Jenkins’ medical-anthropological publications are written in the language of 
traditional ethnography; they betray none of modem anthropology’s ethical or 
epistemological anxieties about the status of its objects. Medical anthropology deals 
with subject profiles fashioned from parasitological. surveys, mortality rates, 
comparative assessments of growth rates, cranial measurements, and so on. These 
techniques were entirely appropriate to the research programme, which identified 
the Hagahai population as a site of epidemiological negotiation, where culture- 
borne viruses and antibodies were exchanged or cancelled. The question of how 
culture was reproduced, or of how ‘biology’ was bound to ‘culture’ in that process 
of reproduction, was no part of this programme, whether one takes the ‘culture’ in 
question to be that of the Hagahai or that of the researchers. Similarly, for the NIH 
scientists the Hagahai were interesting only as the human carriers of a rare viral 
strain and its correlative antigens. Both perspectives condensed the social or 
cultural agency of the group into a set of biological ciphers. Given that these 
reductive accounts supply the basic fabric of even the most ‘critical’ interventions, 
it is not surprising that most versions of the story adopt the notion of genes as 
‘patrimony’, a notion that obscures the most vital issue in the patenting of ‘life’, 
namely, the question of how societies (re-)invent the distinction between the social 
and the biological. In this context, it is particularly important that these processes of 
(re-)invention should be made explicit, rather than being allowed to condense into 
inarticulate ciphers, because the most vital aspect of biotechnology patents is their 
role in forcing the re-negotiation of traditional elaborations of the distinction 
between nature and culture. 

The precise nature of the extracted *insect' was identified in the laboratories of 
the NIH, where analysis of one particular culture, taken from a young man, 
revealed the existence of antibodies to a variant of the HTLV-I leukaemia virus.? 
This culture was used to develop an immortal T-cell line, ‘persistently infected’ 
with the HTLV-I strain, which was the basis for a patent application relating to the 
cell line, the infecting virus, and a set of ancillary diagnostic test kits.!° Carol 
Jenkins was identified as one of the five inventors of the PNG-1 cell line, a status 
which seems to have been attributed almost entirely in recognition of her role as 
the agent of ‘her’ population. According to Jenkins’ account, the terms of the 


7 Carol L. Jenkins, ‘Medical Anthropology in the Western Schrader Range, Papua New Guinea’ (1987) 
3:4 National Geographic Research 412, 413. 
ibid 412 
Yanagihara et al, n 2 above 
"The present invention relates to a human T-cell line (PNG-1) persistently infected with a Papua New 
Guinea (PNG) HTLV-I variant and to the infecting virus (PNG-1 variant). Cells of the present 
invention express viral antigens, type C particles and have a low level of reverse transcriptase activity. 
The establishment of this cell line, the first of its kind from an individual in Papua New Guinca, 
makes possible the screening of Melanesian populations using a local virus strain. The present 
invention also relates to vaccines for use in humans against infection with and diseases caused by 
HTLV-I and related viruses. The invention further relates to a variety of bioassays and kits for the 
detection and diagnosis of infection with and diseases caused by HLTV-I and related viruses’ 
(Abstract, US Patent Application No 05397696, assigned to the National Institutes of Health, granted 
14 March 1995. The full text is available at <http://www.rafi.ca/pp/patent txt»). 
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agreement which she made with the Hagahai were considerably more sophisticated 
than the euphemistic reference to ‘insects’ might suggest. Not only did the Hagahai 
‘leaders’ have ‘a clear understanding of the concept of ownership’,'! but they were 
sophisticated enough to appreciate the advantages of patenting the cell line.!? The 
patent was supposed to secure an appropriate return for their participation: as 
Jenkins put it, ‘despite what exploitation may take place around the world, in this 
case the rights of the Hagahai people have been specifically safeguarded'.!? 
Apparently, the terms of the ‘agreement’ were that the Hagahai should receive 
some (unspecified) share of the commercial profits of the invention. However, in 
late 1996, the patent was officially disclaimed by the NIH, after a heated 
international controversy during which Jenkins was apparently threatened with 
deportation from Papua New Guinea.!^ The NIH Office of Technology Transfer 
explained its abandonment of the patent in general terms; the Institutes would 
retain patents only in relation to those inventions with significant commercial 
potential, and they would no longer file patent applications on ‘primary research 
tools’.!5 Although Jenkins and her advisors had considered assigning the unwanted 
patent to the Hagahai themselves, the administrative costs would have been 
entirely disproportionate, given that the invention had almost no prospects of 
commercial exploitation. 

In these 'public' accounts of the PNG-1 patent, the Hagahai themselves are 
absent other than as the passive objects or mute clients of their observers and 
advocates. Of the latter, the most significant was a Canadian organisation called 
the Rural Advancement Foundation International (RAFT), which dramatised their 
‘exploitation’ as a story of *bio-colonialism':!6 

Pieces of indigenous and remote rural peoples’ very bodies are now, without any doubt, the 

‘intellectual property’ of the corporations and governments researching them in the North. 

The Papua New Guinea patent dramatically underscores why groups like the Human 

Genome Diversity Project can no longer hide behind claims to be collecting only for 

historical, cultural, or medical research. It is now clear that they are also potentially shuttling 

the cells, DNA, and other biological materials of people into the intellectual property 
portfolios and cashboxes of the life industries.!7 


Coloured with this polemical theme, the story of the PNG-1 patent becomes an 
exemplary account of the methods which globalised industry has used to 
appropriate the genetic wealth of indigenous peoples. In some cases their bodily 
tissues are themselves the raw materials for some commercial process, but in 
other cases the exploitative relation is more oblique. For instance, traditional 
endogamous family structures make it considerably easier to identify and isolate 
the genetic polymorphisms which are thought to be active in producing certain 


1] ‘Scientists Attacked for "Patenting" Pacific Tribe’ (1995) 270 Science 1112. 

12 ‘Anthropologist Cleared in Patent Dispute’ (1996) 380 Nature 374. 

13 Carol Jenkins, quoted in ‘Bio-pirates Face Challenge in Pacific Blood Feud’ Gemini News Service 
Report, <http//www.oneworkorg/gemini/wk42-gemini-bio htmb. 

14 The Independent 29 March 1996; ‘Anthropologist Cleared in Patent Dispute’ (1996) 380 Nature 374. 

15 ‘US Drops Patent Claim to Hagahai Cell Line’ (1996) 384 Nature 500. 

16 ‘[A}ccusations came from a small Canadian-based group known as the Rural Advancement 
Foundation International, which says it is dedicated to the socially-responsible development of 
“technologies useful to rural societies". By distributing the release via the Internet — a medium 

. prized by scientists for its ability to disseminate information, but one proving equally adept at 
spreading misinformation — RAFI ensured a wide and rapid airing’ (‘Scientists Attacked for 
“Patenting” Pacific Tribe’ (1995) 270 Science 1112). 

17 RAFI Communique, Mar/Apr 1996, ‘New Questions About Management and Exchange of Human 
Tissues at NIH’ (text available at <http:/Awww.cptech.org/iprrafi htmb>). See also Aroha Te Pareake 
Mead, ‘Resisting the Gene Raiders’ (1997) 293 New Internationalist 26. 
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illnesses.'8 ‘Bio-colonialism’ encompasses processes of commodification which 
appropriate not only the ‘bodily’ genetic resources of indigenous peoples, but 
also their traditional cultural artefacts. Multinational pharmaceuticals companies 
have identified the ‘biotechnological’ bases of those therapeutic or agricultural 
benefits which indigenous traditions have attributed to plants such as the 
turmeric root, the neem tree, or basmati rice.!9 The basic mode is to (re-)attach 
traditional applications to an ‘invented’ molecular structure; or, in other words, 
to stretch ‘the veneer of [technological] modernism over traditional prior art’. 

‘Bio-colonialism’ discloses an asymmetrical process of exchange in which the 
wealthy but genetically impoverished nations of the North exploit the genetic 
patrimony of the vulnerable South. One might ask whether this version of events 
is as ‘true’ to the agency and identity of indigenous peoples as it claims to be. For 
example, it is sometimes argued that (even where they are ‘successful’) claims to 
cultural property reconstruct traditional cultures in the ‘inauthentic’ language of 
property and patrimony.?! However, given that traditional cultures are always 
already included or implicated in globalised society, it is not clear who would be 
placed to adjudicate on authenticity.” For that reason, it may be more productive 
to ask how accounts are settled within globalised society; either quite literally, by 
considering how the commercial profits of bio-colonialism should be (re-) 
distributed, or, more abstractly, by considering the ways in which these stories of 
exploitation express global society’s own anxieties about the ‘commodification of 
life’. This article begins with the second, more abstract, question. Therefore it has 
little to say about the dynamics of particular local disputes, or about the broader, 
technical, question of how international regulatory frameworks structure 
economic asymmetries. Rather, it explores the ways in which themes such as 
‘biocolonialism’ articulate a set of productive misunderstandings about the 
workings of the patents process and of property processes in general. The element 
of misunderstanding arises because arguments about the ‘commodification of 
life’ reckon with concepts that afford only a limited understanding of how 
property norms bind events, but these conceptualisations are nevertheless 
productive because they facilitate the very processes that they misrecognise. It 
is instructive to consider how critical themes such as ‘biocolonialism’ are 
metabolised by the very technological and economic processes which they claim 
to hold at some sort of critical distance. 


Patents and bio-politics 


Despite its unpromisingly technical and bureaucratic tone, patent law is politically 
and socially significant because it constitutes a nexus in which some deep-running 
anxieties about the relation between ‘nature’ and ‘culture’ are negotiated. To the 
extent that one might treat generalised ideas about life, body, or even property, as 


—————————————————————ÉÉ——Ó LLL. 

18 ‘Tribal Groups Attack Ethics of Genome Diversity Project’ (1996) 383 Nature 208; ‘Gene Hunters 
Home in on India’ (1996) 381 Nature 13. 

19 ‘GATT adds Fuel to Patents Controversy’ (1993) 366 Nature 625; ‘US Patent Office Withdraws 
Patent on Indian Herb’ (1997) 389 Nature 6; ‘India to Challenge Basmati Rice Invention’ (1998) 391 
Nature 728. Of these, the last example is by far the least plausible. 

20 Correspondence, (1995) 378 Nature 532 

21 Rosemary Coombe, "The Properties of Culture and the Politics of Possessing Identity: Native Claims 
in the Cultural Appropriation Controversy, (1993) 6(2) Canadian Journal of Law and Jurisprudence 
249. 

22 On these issues, see Lisa Wilder, ‘Local Futures. Prom Denunciation to Re-valorisation of the Native 
Other' in Gunther Teubner (ed), Global Law Without a State (Aldershot: Dartmouth, 1997). 
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the components of an ‘indigenous (Euro-American) social theory’, which 
facilitates social transactions by articulating a traditional, local, version of the 
distinction between nature and culture,2? the dramatisation of bio-technologies as a 
peculiarly novel and transgressive form of science poses the sharpest and most 
persistent challenge to this 'indigenous' theory. And, because biotechnology 
patents are so often understood as proprietary claims to ‘life itself? — claims that 
breach the boundaries set by ‘indigenous’ social-theoretical distinctions between 
nature and culture — the legal and bureaucratic administration of biotechnology 
patents has become the most intensive site of this confrontation. The threat to 
generalised conceptions of ‘life’ is that they might be forced into a mode of 
reflexivity to which they are quite unaccustomed; that is, they are increasingly 
being forced to address the question of how or why they draw the distinction 
between nature and culture in this way rather than another. Moreover, these 
generalised, indigenous, interpretations of the distinction between nature and 

` culture are complicit with legal doctrine, in the sense that while indigenous 
simplifications are readily absorbed into legal doctrine as resources for thematising 
the attribution of disparate rights and duties, legal doctrine repays the favour by 
lending its institutional and ideological imprimatur to some of these cultural 
simplifications. So although many social anxieties about biotechnology are cast as 
complaints against law, the complicity between doctrine and indigenous theory is 
such that these complaints betray a confusion within law itself. Legal doctrine is 
faced with the problem of how to re-invent the motifs that have traditionally 
explained or justified the attribution of rights. The ethical or ecological arguments 
which give voice to social anxieties are apt to seem extravagant. For example, an 
application to patent the expressed nucleotide sequence for the protein relaxin, 
which is produced during pregnancy, was opposed by the Green Party on the 
grounds that it enslaved the women from whom the original samples had been 
extracted; it involved ‘the dismembering of women and their piecemeal sale to 
commercial enterprises throughout the world'. More abstractly, the application was 
‘immoral’ within the terms of the European Patent Convention because ‘the 
patenting of human genes means that human life is being patented" .2* Yet, despite 
their eccentricity, and although they have made no obvious or immediate 
impression on legal doctrine, these objections have identified a structural failing in 
patents doctrine. The familiar conception of property, whether it is reconstructed in 
formal legal doctrine or elaborated in the looser languages of *indigenous' theory, 
is unable to account for biotechnological manipulations of ‘life’. 

The ‘bio-colonial’ dimensions of patents such as the PNG-1 cell line offer the 
most immediate and compelling dramatisation of the problems that biotechnology 
poses for doctrinal and indigenous understandings of property. The ownership of 
*genes' is represented as a form of appropriation that is even more threatening than 
other contemporary forms of bodily ‘enslavement’. Whereas slavery perverts 
property by treating a person as a thing, biotechnology undoes the very distinction 
that makes property, and hence slavery, possible. The basis of most critiques of 


nn 

23 See Marilyn Strathem, ‘New Knowledge for Old? Reflections following Fox's Reproduction and 
Succession’ (1994) 2:3 Social Anthropology 263, esp at 270-276. 

24 See the decision of the EPO Opposition Division in HOWARD FLOREY/Relaxin [1995] EPOR 541, 
point 6.1. of the reasons. 

25 Asin, for example, the curious proposition that to permit the patenting of gene sequences would be to 
‘privatise humanity in the European Union’ (representative of the German Green Party of the 

Parliament, commeats reported in (1994) 372 Nature, at 310) It may be that this sort of 

argument will not survive the ‘modernisation’ of the Green Party’s perspective on biotechnology (see 
for example (1998) 392 Nature, at 213). 
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‘bio-colonial’ commodification is the familiar distinction between those entities 
which lose nothing essential in the process of legal and economic exchange, and 
those which are somehow ‘degraded’ by the medium of money. This distinction 
may yield little more than the familiar idea of gene ownership as a form of slavery. 
However, even this banal interpretation is significant because it shows how both 
legal doctrine and its critics have responded to the challenges of biotechnology by 
attempting to re-institute the old idea of property. The proprietary distinction 
between persons and things serves as a basic criterion for the interpretation and 
evaluation of biotechnological manipulations. And, precisely because they begin 
with this criterion, ostensibly critical themes such as ‘bio-colonialism’ or 
‘commodification’ bind patent law and its opponents to the very distinctions 
between nature and culture, or discovery and invention, that biotechnology has 
rendered transparent or implausible. 

Most critiques of biotechnology patents seek to restore the proper bounds of 
property; the common basic practical response consists in the ‘juridification’ of 
human life, granting it a form of legal immunity from commodification. In political 
argument, this juridical model surfaces only in metaphorical form. For example, 
the quite common notion of genetic or ecological ‘patrimony’ implicitly draws on 
the technical connotations of the concept of patrimony in civilian jurisdictions, 
where it is conceived as an abstract, indivisible, and inalienable fund, possessed of 
a juridical personality that secures it against appropriation by any particular 
individual. Hence the objections made by Greenpeace to genetically-modified 
plants on the ground that ‘plant genetic resources are the heritage of mankind, and 
should remain available to all without restriction and be preserved intact for future 
generations’. When the concept of patrimony is re-appropriated within legal 
theory, these political metaphors do seem rather simplistic. Instead, the virtues of 
‘patrimony’ are attributed to its status as a ‘hybridised’ legal form,” that allows for 
a ‘dialectical’ oscillation between local and global, present and future expectations, 
or property and personality, and which therefore allows nature to be treated as a 
commodity for some purposes, a non-commodifiable fund for other purposes, and 
the substance of human personality for yet others. This is a more complicated 
adaptation of the juridical relation between persons and things, but the distinction 
is nevertheless preserved. For some tastes, patrimony is too feeble and equivocal a 
barrier to the commodification of life; in effect, it makes nature a potential 
commodity which economic forces would soon colonise. ‘Dignity’ may seem to be 
a less fallible criterion. So, for example, Bernard Edelman defends French legal 
principle against the ‘cynical pragmatism’ of Anglo-American law?8 by arguing 
that French legal tradition, which instituted the body as the inalienable foundation 
of ‘legal individualism’, offered a surer protection for personal dignity than a 
regulatory framework premised on the ‘liberal’ principles of informed consent: 


The body is the means of existence of the human person, and as such it cannot be sold, 
leased, or given away without immediately reviving slavery. In other words, a contract 
relating to the human body would be inconceivable in law, because it would offend against 
human dignity: in that respect, the inalienability of the body is of the same order as the 
inalienability of freedom [or] citizenship... In short, we can enjoy our freedom, but we 
cannot dispose of it.29 


26 PLANT GENETIC SYSTEMS/Glutamine synthetase inhibitors [1995] EPOR 357, 363. 

27 Francois Ost, ‘Le patrimoine, un concept dialectique adapté à la complexité du milieu’ (forthcoming). 

28 Bernard Edelman, ‘Génétique et liberté' (1991) 13 Droits 31; idem, ‘Expérimentation sur l'homme: 
une loi sacrificielle" (1991) 235 La Recherche 1056. 

29 Edelman, ‘Expérimentation sur l'homme: une loi sacrificielle' ibid 1061. 
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This is the most uncompromising argument for ‘juridified’ life. The body as the 
substrate of individuality is a legal artefact; or, more precisely, the dimension 
occupied by or incarnated in the ‘body’ is a medium of subjective existence that is 
instituted and normalised by law, even before the law begins to attribute rights and 
liabilities. 

These conceptions of juridified life reinstate the boundaries of property, the 
better to preserve human life from commercialised science. They do so by re- 
affirming the distinction between persons and things (even if that distinction is 
complicated by the quasi-Hegelian notion of a domain of things that is so 
thoroughly infused with ‘personality’ as to be unavailable to economic 
transactions). This is a somewhat conservative manoeuvre. Doubly so, since the 
objective is not only to re-institute property, but also to re-institute law itself. The 
dimension of ‘life’ or ‘nature’ that critiques of commodification seek to protect is 
bound to a particular definition of legal power, so that the project of rescuing 
nature is implicitly associated with the project of (re-)instituting a form of legal 
‘sovereignty’. If, in terms of the familiar theoretical distinction between 
‘sovereignty’ and ‘bio-power’, the patents process is almost the paradigmatic 
example of a bio-political programme, the model of ‘juridified’ life is obviously on 
the side of sovereignty. Although ‘sovereignty’ so readily connotes repression, 
nevertheless it implicitly guarantees the imperilled distinction between persons and 
things, life and law, nature and society, or invention and discovery. Only within 
the theme of sovereignty is it possible to sustain the idea of a pre-given natural 
substrate from which society or personality can be distinguished. 

Sovereign power, as the precursor of bio-power, based itself upon a fundamental 
difference between law and nature, or between norms and the ‘life’ to which they 
refer. The association between sovereignty and repression arises from 
sovereignty's representation of itself as a normative power ranged against ‘life’, 
but this very asymmetry also secures the status of life or nature as a domain that is 
radically distinct from law or society. Sovereignty was not what it took itself to be. 
Although it wholeheartedly identified itself with one term of the distinction 
between ‘law’ and ‘life’, this distinction was sovereignty's own creation. 
*Normalisation' — interpreted both etymologically and conceptually — consists 
less in a process of intervention in nature, than in the process of establishing the 
very perspectival horizon within which such interventions are conceived.?! In 
effect, there was no such thing as nature until it was instituted as such by the 
exercise of sovereign power. For that reason, each exercise of sovereign power 
effectively intervened in its own representations. This form of self-referentiality 
was plausible and sustainable only for so long as forms of institutional aesthetics 
allowed it to be reconstructed as a brazen tautology, dignifying the simple say-so 
of the sovereign as an unquestionable source or cause of order. However, this 
tautological mode of self-reference unravelled as the institutions of power began to 
address their own conditions of existence, prompting a transformation in the way in 
which power was rationalised; more specifically, a shift from the blind investment 


30 Appropriately, the common form of these distinctions is most coavincingly demonstrated by Hegel, 
for whom the acquisition of property and accession to language are quintessentially juridical 


processes. 

31 ‘Law is normative in character, it functions as a norm (in the etymological sense of a set square) not 
because it commands or prescribes but because in the first instance it establishes the framework of its 
own reference to real life — it normalises life’ (Giorgio Agamben, Homo Sacer. I: Le pouvoir 
Souverain et la vie nue [French translation of Homo Sacer. I: Il potere sovrano e la nuda vita] (Paris: 
Seuil, 1997) 34). 
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in excess to a bio-political economics of income and expenditure.?? ‘Sovereignty’, 
and the distinction between life and law that it sustained, was therefore dissolved 
by a set of bio-political or governmental techniques which undramatically 
addressed the problem of operational self-reference. As suggested further on, bio- 
political programmes do not identify themselves with one side of the distinction 
between norm and nature; rather, they treat the distinction itself as a provisional 
programme which serves to govern their own operations. In these terms, the 
anxieties surrounding biotechnology patents stem from the fact that implosion of 
sovereignty — and its correlative distinction betweeen law and nature — has only 
belatedly become transparent. The insistence on a proprietary distinction between 
persons and things as a defence against commodification might be seen as an 
attempt to re-institute law as sovereignty, and, by definition, nature as the correlate 
of sovereign legal power. 

Critiques of commodification assume that the language of property norms is 
descriptive of its own actualisation. In other words, the old legal-philosophical 
account of how 'things' are subjected to legal norms is mistaken for a quasi- 
sociological account of the performativity of norms. Of course, themes such as 
‘sanctity’ or ‘dignity’ are routinely deployed in legal argument, but their functional 
value consists in processes of expression or actualisation that escape juridical 
thematisations of power. The ontological assumptions of traditional property 
semantics, assumptions about scarcity, exclusivity, or distinctions between form 
and matter, have been overtaken by social evolution.? The language of property 
norms does not command or describe the processes by which those norms are 
actualised in the world. So, whereas critiques of commodification represent 
biotechnological sciences as a threat to the integrity of property, or as a peculiarly 
delicate problem of proprietary regulation, property has already lost the integrity 
which it is supposed to have. In fact, biotechnological models of gene expression 
offer an instructive analogy for the processes or strategies through which property 
norms are socially (or sociologically) actualised in modern society. 

Biotechnological practices resemble proprietary practices in that they slice 
across the distinctions between form and matter, or difference and identity, that are 
essential to the lawyer's conception of property. It is true that molecular biology 
has reliably identified the molecular structure of many expressible DNA 
sequences; precisely those structural sequences that are the basis of many 
biotechnology patents. For that reason one might be tempted to identify ‘genes’ 
with these determinate molecular structures, in which case the basic operations 
discovered or invented by biotechnology would be referable to precisely the sorts 
of things — or ‘thing-analogues’ — that are presupposed by traditional theories of 
property. However, the identity or quiddity of ‘genes’ becomes increasingly 
elusive as the specification of molecular structures improves. The difficulty is that 
a gene, however it is defined, consists not in a structure but in the process that 
‘expresses’ or actualises a given molecular strand. The specification of a particular 
gene’s molecular composition, or the question of what counts as an integral part of 
that composition, can be addressed only by referring to the process of gene 
expression. If attention is shifted from structures to the processes that animate 
them, the question ‘what is a gene?’ becomes somewhat more problematic. For 
example, because the function of a particular transcription unit is determined by 


32 This transformation is especially well described by Alain Guery in ‘Le roi dépensier. Le doa, la 
contrainte, et l'origine du système financier de la monarchie frangaise d’Ancien Régime’ (1984) 39 
Annales ESC 1241. 

33 See my (somewhat compressed) account of this shift in "Instituting Property’ (1998) 18 OJLS 331. 
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regulatory sequences that may be quite remote from the transcription unit itself, it 
is inadequate simply to identify the molecular structure of genes with transcription 
sequences. More interestingly, the same DNA sequence can be cut and spliced in 
different ways to produce functional RNA. For example, the structural composition 
of an expressible nucleotide sequence may be the result of a selection made by the 
process of protein expression, so that the same element of a ‘raw’ DNA sequence 
can function either as an intron or as an exon depending on the way the sequence is 
spliced in the process of gene expression. Similarly, the process of protein 
manufacture itself is often regulated by a cybernetic feedback loop, which 
retroactively adjusts the ‘input’ codes of gene expression to their actual ‘output’ .34 
The molecular structures that are commonly identified as ‘genes’ are a highly 
selective interruption of these processes. And, although lawyers or scientists might 
for that reason prefer to deal with an expressed sequence — that is to say a 
functional nucleotide sequence that reliably yields a given protein — rather than a 
'gene', it is not possible entirely to sever these smaller and more determinate 
mechanisms from the broader set of environmental or ecological conditions in 
which they are embedded. 

For an enterprise such as population genetics, the tension between local 
structures or mechanisms and their general conditions of existence surfaces as the 
problem of how to bind genetic types or variations to their human carriers (see 
below). The conditions of existence of genetic traits are understood as natural- 
historical processes, and the work of binding genes to carriers is pursued through 
techniques such as the statistical sampling of selected populations. For commercial 
biotechnology, the question of how to bind molecular structures to social actors 
presents itself in a different form. The conditions of existence of biotechnological 
artefacts are not ‘natural-historical’; rather, they consist in those economic, legal 
and political processes that shape the environment of biotechnological inventions. 
And, although molecular biology can specify structures or determinate 
mechanisms of expression, these elements are charged with the value or ‘potential’ 
that they are attributed by the reproduction of these processes. The story of the 
application made by the NIH for a patent relating to a number of cDNA sequences 
nicely illustrates, from the perspective of the patents process, this continuous re- 
invention or re-valuation of molecular structures. The NIH application was 
rejected on the basis that it failed to satisfy the utility requirements of US patent 
law. And although the NIH in America and the Medical Research Council in 
Britain decided not to pursue their applications, the decision by the US Patents and 
Trademarks Office generated some uncertainty as to the patentability of gene 
sequences.5 Many of these uncertainties had to do with the identification of 
‘artefactual’ gene sequences. Did a patent relate to the molecular structure of the 
gene sequence or to some functional characterisation of that structure? Or rather, 
given that structure is never sufficient 'in itself' to warrant a patent, how was one 
to distinguish structure and function, or how was one to decide what sort of 
functional supplement would make a gene sequence patentable?36 These questions 
suggest how the quiddity of a gene — or even a particular nucleotide sequence — 
is not reducible to a determinate mechanism or structure, but that these structures 


34 Sec Frangois Jacob, La logique du vivant. Une histoire de l'hérédité (Paris: Gallimard, 1970) esp at 
299—306. 

35 ‘US and British Researchers Agree not to Seek Gene Fragment Patents’ (1994) 367 Nature 583. 

36 If anything, these uncertainties were only amplified by the US Patent Office's subsequent 
determination that expressed sequence tags (short nucleotide sequences which are used to identify 
transcription units that have been expressed as functional RNA) were patentable. 
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are variables that acquire different values according to the expectations that are 
invested in them. The role of the patents process is to bind these expectations in 
such a way as to facilitate the reproduction of the ‘patents vector'.?? 

There are two ways of relating property to biotechnology. First, there is the sense 
in which biotechnology serve as an analogy for property practices. ‘Hybridity’ as the 
modus operandi and opus operatum of recombinant DNA technologies — which 
splice ‘homologous’ DNA sequences into ‘heterologous’ expression vectors — is a 
sort of working model for sociological concepts of ‘hybridity’, which describe how 
social artefacts are characterised by the processes which machine them rather than by 
any prior 'essence'. Or, in simpler and more abstract terms, biotechnological 
artefacts are ‘hybrid’ objects; ‘objects whose essence is not prior to their existence’ .38 
From that perspective one might say that the semantic elements of property norms 
are articulated by operations that are just as liquid and productive as the practices of 
biotechnology. Secondly, however, there is a different sort of relation, in which 
property practices are not merely analogical to biotechnological processes, but are 
operationally bound to biotechnology. If one provisionally takes the side of property, 
this relation might be described as a parasitic or symbiotic bond through which 
proprietary strategies exploit the indeterminacy of biotechnological practices. For 
example, the most basic manoeuvre of litigation strategies is to dissolve scientific 
artefacts (back) into their constituting processes, which are in turn filtered through 
doctrinal themes such as novelty, obviousness, or utility. In this way, legal concepts 
are strung together by a process of argumentation which ‘parasitically’ abstracts the 
energy or complexity of biotechnological operations by using the latter as a dynamic, 
re-vivifying, expression vector for legal language. In semantic terms, these 
proprietary strategies may not be especially 'novel', given that they deploy the 
familiar legal conception of ownership as priority or exclusivity. The novelty or 
complexity lies in the process by which lawyers adapt legal semantics to the dynamic 
relationships between political, scientific, and economic expectations. These 
semantic elements make up the basic repertoire of patent law but, again, their 
functional value is given only by the processes which adapt them to economic and 
legal expectations. Although the particular example of DNA sequences may no 
longer be commercially significant, given that gene sequences with no assigned 
function are now rarely seen as economic commodities, it does suggest how the 
indeterminacy of ‘genes’ — here expressed as a tension between structure and 
function — allows patent law to fold itself into the complexity of biotechnological 
programmes. Indeed, it is also the way in which the semantic energy of 
biotechnological models is abstracted by political debates. The ethical or ecological 
debate surrounding the European Union's 'Biotech Directives' exploited the 
indeterminacy of genes in a similar manner, emphasising either structure or function 
depending on the objectives of the argument. 


An invented virus? 


Patent law is bound to its own version of the traditional, *proprietary' distinction 
between law and nature. Indeed, the distinction itself is considered sufficient to 
disqualify any ethical or ecological objection to the ‘commodification of life’. 
According to Henry Greely, a member of the Ethics Committee of the Human 
Genome Project, and legal advisor to Carol Jenkins in the latter phase of the 


37 See below for an extended discussion of this latter concept. 
38 Bruno Latour, Nous n'avons jamais été modernes (Paris: La Decouverte, 1996) 118. 
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controversy over the PNG-1 patent, ecological activists had failed to grasp the 
simple distinction between a cell line and the materials from which it was derived: 


[T]he patent doesn't patent a person. It doesn’t even patent human genetic material. [t's the 

cell line, a viral preparation derived from the cell line, and three different bioassays to see 

whether people are infected by this virus. And the idea that the US government owns this 

person or his genetic material is absolute rubbish. [T]he donors involved can continue, 

obviously, to use their own DNA to run their bodies. They could also, if they chose, patent 
anything they wanted to patent that was an ‘invention’ from their DNA.?? 


The legal claims of the Hagahai were on no different or better tootitig than those of 
John Moore, who unsuccessfully claimed a share of the profits of a cell line 
abstracted from his diseased spleen. Moore failed because the medical and 
commercial value of the Mo-1 cell line was entirely attributed to the inventive art 
of the scientists who had identified and isolated his ‘golden cells’. This use of a 
banal doctrinal distinction to disqualify political or ethical objections is quite routine 
in patent law. Perhaps because the constitution of the European Patent Office has 
exposed it to politically-motivated interventions, the decisions of the EPO frequently 
resort to this manoeuvre. For example, faced with the Green Party's claim that the 
Relaxin application did violence to ‘life’ in general, and more specifically to the 
donors from whom the source tissues had been taken, the Opposition Division of the 
EPO responded in terms that amounted to little more than the proposition that an 
invented artefact is not the same thing as a natural substance.*! The same strategy 
informed the Commission of the European Union's attempts to resolve the uncer- 
tainties created by the initial rejection of its long-contested Biotech Directive. A 
personal, and somewhat more polemical, account of this bureaucratic strategy 
suggests that many objections to biotechnology patents are the result of ‘technical 
misunderstandings which arise from a wilful refusal to understand the difference 
between discovery and invention'.$ The first chapter of the Commission's revised, 


39 ‘Scientists Attacked for “Patenting’’ Pacific Tribe’ (1995) 270 Science 1112 

40 . Moore v Regents of University of California 111 S Ct 1383 (1991); Bernard Edelman, 'L'homme aux 
cellules d’or’ (1989) 34 Receuil Dalloz Sirey 225 A simpler example of the distinction between 
invention and discovery is found in Diamond v Chakrabarty, where it was held that an engineered 
bacterium ‘plainly qualified as patentable subject matter’ because the patentee’s claim was ‘not to a 
hitherto unknown natural phenomenon, but to a non-naturally occurring manufacture or composition 
of matter — a product of human ingenuity’ (US Supreme Court Reports 65 L Ed 2d (1980) 144, 150). 
In Chakrabarty the distinction between nature and artifice is unhelpfully stark, not least because the 
majority in the Supreme Court chose to reduce the case to a formalistic exercise in textual 


interpretation 

4] First, the application related to a DNA sequence which was structurally different from the sequence as 
it was found ‘in nature’, because a ‘natural’ sequence will express a given protein only if functionally 
redundant introns have been spliced out. Secondly, even if the application had claimed a molecular 
structure that was identical to the nucleotide structure in its ‘natural’ form, the technological 
interventions which allowed the sequence to be identified and isolated were sufficient to tum a 
discovery into an invention. More fundamentally, having already characterised the nucleotide 
sequence in question as a 'DNA fragment' rather than a 'gene', the Opposition Division asserted that 
* .. DNA is not "life", but a chemical substance which carries genetic information and can be used as 
an intermediate in tbe production of proteins which may be medically useful' (HOWARD FLOREY/ 
Relaxin [1995] EPOR 541, point 6.3.4 of the reasons). 

42 ‘Proposal for a Council Directive on the Legal Protection of Biotechnological Inventions’, COM (88) 
496 final, OJ 1989 C 1073. Another, less explicit strategic reason is the desire to maintain the fichon 
that the implementation of the directive would not alter established patent laws or practices, but that it 
would merely harmonise existing practices. 

43 Dominique Vandergbeynst (Cnimlasion of the. Buropean Ünioo, DO XW, with reference to the 
argument that gene sequences or derivatives should be patentable only if they were essentially 
different from sequences or elements as they were naturally found in the body (‘Brevet sur le vivant: 
une nouvelle invention juridique?’ in Libots and Strowel (eds), Profil de la création (Brussels: FUSL, 
1997) 65, 88) 
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and successful, proposal for a Biotech Directive corrected these misunderstandings.*4 
Taking the view that political oppositions had arisen only because the original 
formula — according to which ‘the human body as such or parts of the human body 
as such’ was not to be patentable — was ambiguous, the revised formula specifies 
that ‘the human body and its elements in their natural state shall not be considered 
patentable inventions'.*5 Supposedly, this formulation improved on the first because 
it clarified the point that, as knowledge of the human body in its natural state could 
only qualify as ‘discovery’ rather than ‘invention’, natural processes are automati- 
cally secured against commodification.4$ 

The story of the PNG-1 cell line makes these doctrinal ‘clarifications’ seem quite 
implausible. The text of the PNG-1 patent application implicitly concedes the point 
that, despite their technical sophistication, recombinant DNA and hybridoma 
technologies remain dependent on the extraction and exchange of ‘raw’ human 
materials.* A good part of the application is dedicated to the task of differentiating 
the PNG-1 virus from neighbouring or potentially antecedent strains of HTLV-L 
The object is to establish the exclusivity of the PNG-1 viral strain and the 
peculiarity of the population(s) which might benefit from the various bio-assays in 
which the invention was embodied: 


Unlike strains of HTLV-1 from Japan, the West Indies, the Americas, and Africa, which 
share a 97% sequence homology, the PNG-1 variant is only about 9296 identical to a 
Japanese prototype HTLV-I. [The] PNG-1 variant, in turn, differs by approximately 4% 
from that of the variants from Melanesian Solomon Islanders, indicating the existence of a 
new HTLV-I quasispecies.48 

Due to the genetic variability between HTLV-I isolates from Melanesia and other 
geographical locales, the widespread screening for infection in human populations in 
Melanesia can be best served by using a virus strain which is indigenous to that area. 49 


44 T]n particular, to determine the difference between inventions and discoveries with regard to the 
patentability of certain elements of human origin’ (‘Proposal for a European Parliament and Council 
Directive oa the Legal Protection of Biotechnological Inventions’ COM (95) 661 final, OJ 1996 C 
296/4, 5). At the ume of going to press, the text of the Directive as approved by the European 
Parliament had not appeared in the Official Journal. However, this formula reappears in recital 14 of 
the approved text. 

45 ibid, article 31). The text of the Directive makes a sharper distinction between ‘discovery’ and 
‘invention’. See article 5: 


|. The human body, at the various stages of its formation and development, and the simple 
discovery of one of its elements, including the sequence or partial sequence of a gene, cannot 
constitute patentable inventions. 

2. An element isolated from the human body or otherwise produced by means of a technical 
process, including the squence or partial sequence of a gene, may constitute a patentable 
invention, even if the structure of that element is identical to that of a natural element. 

3. The industrial application of a sequenced or a partial sequence of a gene must be disclosed in 
the patent application. 


See also Alain Gallochat, ‘Directive on Legal Protection of Biotechnological Inventions: Another (or 
Last) Chance for Europe?’ (1996) 82 Patent World 13, esp at 15: ‘This improvement should be 
wholeheartedly approved. It relates back to a fundamental punciple in the patents field, a principle 
that has been somewhat forgotten, namely, that a discovery cannot be patented while an invention 
can...’ (The author is counsel for the Pasteur Institute, one of the more aggressive European public 
sector holders of blotechnology patents). 

46 See the account of the directive’s ambitions in Vandergheynst, n 43 above, 80-82. 

47 See generally RAFI Communique, Jan/Feb 1997, "The Human Tissue Trade’ «httpZ//www.rafi.ca/ 
communique/fltxt/19971 : 

48 Abstract, PNG— 1 Patent Application, n 10 above. 

49 ibid. Some sense of the significance of these figures can be gathered by referring to the contest 
between Luc Montagnier of the Institut Pasteur and Robert Gallo of the National Cancer Institute as to 
who enjoyed priority — both ‘intellectual’ and ‘proprietary’ — in the discovery of the AIDS virus. 
One of the evidential facts in this contest was the small degree of sequence variation between the two 
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First, the designation of Carol Jenkins as one of the five 'inventors' of the cell line 
indicates that the cell line was not conceived as an entirely ‘scientific’ artefact; it 
could hardly have been argued that Jenkins had made a direct contribution to the 
formulation of a conception of the molecular structure.9 Her formal status 
highlights the function of the PNG-1 patent — and perhaps patents in general — in 
concretising a fluid and open-ended process of co-operation between various social 
actors into a singular scientific *fact'.5! Secondly, given that the innovative content 
of this ‘invention’ seemed to owe more to the natural components of the extracted 
materials than to any technological process of extraction and purification,*? the 
idea that the production of the cell line involved a radically inventive process 
seems especially implausible.5? Unlike the more complex and precarious 
achievements of recombinant DNA technology, the production of an immortal 
cell line demands little more of the ‘inventor’ than the mastery of a routine 
scientific technique.5* The 'inventive' process seems merely to transcribe a natural 
code into a new medium. In these cases, the dogmatic distinction between 
discovery and invention gives way to a more flexible and more plausible 
distinction between form and substance, which characterises biotechnological 
programmes as either novel or natural by referring to the use which they make of 


discovered viruses. The nucleotide sequences of LAV (the Pasteur isolate, which had been forwarded 
to the NCI) and HTLV—III (the strain isolated by Gallo) varied by only 1.5 per cent, a factor of 
difference which was so minimal as to suggest that the NCI strain was identical to the Pasteur strain, 
any divergence being attributable to spontancous mutations in culture (see Rebecca S. Eisenberg, 
"Proprietary Rights and the Norms of Science m Biotechnology Research’ (1987) 97:2 Yale Law 
Journal 177, 226-229, and esp n 260). 

50 InUS law, an 'invention' is predicated upon the conception of a molecular structure: *conception of a 
DNA sequence, like conception of any chemical substance, requires definition of that substance other 
than by its functional utility’ (Flers v Sugamo (Fed Cir) (1993) 25 USPQ 2d 1601). For an illustration 
of how this notion of invention can become an issue where the commercial stakes are significant, sec 
the dispute over the BRCA] patent and specifically the question whether NIH scientists who had 
participated in the inventive programme should be recognised as inventors (reported in (1995) 373 
Nature 649). 

51 The nature and the limits of Jenkins’ role are implicitly disclosed in the assertion made by NIH 
scientists, that ‘at no time did NIH investigators have direct interactions with the Hagahai’ (response 
to a Freedom of Information Act request, made by RAFI, cited in RAFI Communique Mar/Apr 1996, 
n 17 above). 

52 In some cases there may be a technical or doctrinal answer, which is that the process itself is the 
invention. One example is the story of the ‘polypeptide expression’ application. One of the reasons 
given by the EPO's Examining Division for rejecting the patent was that this particular recombinant 
DNA process ‘could not be identically repeated since the source of DNA in humans varied with the 
individual’. In response, the Technical Board of Appeal emphasised that the patent was a process, 
which could be used to transform various materials — a ‘general methodology which is fully 
applicable with any starting material’ — and that this process was sufficiently described, and 
repeatable, so long as the methodology itself functioned reliably: ‘generally applicable biological 
processes are not insufficiently described for the sole reason that some starting materials or genetic 
precursors therefor, eg. a particular DNA or plasmid, are not readily available to obtain each and 
every vanant of the expected result of the invention provided the process as such is reproducible’ 
(GENENTECH I/Polypeptide expression [1989] EPOR 1, point 3.3.3 of the reasons). 

53 ‘[T]be element isolated is the result of the technical processes used to identify, purify and classify it 
and to reproduce it outside the human body, techniquea which human beings alone are capable of 
putting into practice and which Nature is incapable of accomplishing by itself’ (COM (95) 661 final, n 
44 above, 5). 

54 Of course, some clements of the ‘routine’ might consist in a form of ‘tacit’ knowledge, which is tied 
to the circulation of laboratory technicians and post-doctoral researchers. For example, an intuitive 
‘feel’ for the development of a cell culture, or a sense of just when and how to shake a flask or test 
tube, often plays an important part in even the most sophisticated procedures (see, for example, A 
Cambrosio and P. Keating, ‘Going Monoclonal: Art, Science, and Magic in the Day-to-Day Use of 
Hybridoma Technology’ (1988) 35 Social Problems 244, and also the role of laboratory procedures in 
the ‘discovery’ of PCR (Paul Rabinow, Making PCR. A Story of Biotechnology (Chicago: University 
of Chicago Press, 1996). 
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the body. Hence the argument that biotechnological inventions should not be 
patentable if they treat the human body ‘as a structured entirety of cells, tissue and 
organs’, and, more specifically, that cell lines and hybridomas should be patentable 
only if ‘both the individual and the point in time of the extraction of the cells were 
selected by chance, ie not for the mere or predominant purpose of obtaining 
valuable substances’ .55 ; 

There is something quite unsatisfactory about these endless permutations of 
‘nature’ and ‘artefact’. Each perspective exposes its opponent's particular 'fetish'56 
by trading on a distinction between two types of causal genealogy — natural 
mechanism and human intervention. This same distinction allows political 
arguments to undo patent law's fetishistic attachment to scientific idols, while 
legal doctrine repays the compliment by disclosing the artefactual sinews of 
ecological ‘nature’. This process of mutual misunderstanding is interesting and 
instructive only because the exchange exposes a common ‘blind spot’. On the 
one hand, in attempting to press a political or ethical distinction between 
'commodifiable things’ and ‘non-commodifiable things’ into a narrow doctrinal 
distinction between discoveries and inventions, the strategy behind the second 
European ‘Biotech Directive’ misrepresented the nature of the problem. Political 
oppositions are not a function of doctrinal confusion. Rather, although their force 
is blunted by legal proceduralisation, political arguments show how legal 
doctrine mistakes its own interested definition of ‘nature’ for nature ‘as such’. 
From this perspective the doctrinal distinction between inventions and 
discoveries is itself a form of violence against nature.57 On the other hand, the 
technical definitions of patent law reveal the unacknowledged complexity of 
ecological 'nature'. The technology involved in the production of cell lines 
seems unremarkable only because science is all too successful in reproducing 
itself as ‘nature’. The apprehension of ‘natural facts’ is now mediated by 
multiple layers of social representation, and the more deeply embedded these 
layers, the more readily they congeal into a substance that is misrepresented as 
‘nature’. The common failing of both perspectives is their addictive attachment 
to the idea of nature ‘as such’, a pre-given substrate that guarantees the existence 
of artefacts, and which, depending on one’s point of view, defines the proper 
sphere of human invention. This attachment obscures the fact that there are no 
such things as inherently ‘natural’ things, no more than there are entirely 
‘invented’ things. Interestingly, that lesson might have been learned from the 
Hagahai themselves, whose hybridised social relations disclose the contingency 
of any distinction between nature and culture.58 


55 Observations reported in Rainer Moufang, ‘Patenting of Human Genes, Cells and Parts of the Body? 
— The Ethical Dimensions of Patent Law’ (1994) 25:4 IIC 487, 510—511. The more precise 
formulation consists in a distinction between "inventions" relating to lymphocytes extracted from 
‘sensitised test persons’, which would not be patentable, and those which arise from a ‘one-time and 
incidental extraction’ of myeloma cells, which would be patentable. 

56 See generally Bruno Latour, Petite réflexion sur le culte moderne des dieux faitiches (Paris: Les 

de penser en rond, 1996). 

57 See, for example, the argument of a ‘bioethicist’ quoted in a RAFI text: "The product of nature 
doctrine has been rendered vacuous by allowing that the isolation, purification, oc alteration of an 
entity or substance from its natural state turns it into something “not found in nature”’ (see RAFI 
Communique, Jan/Feb 1994, ‘The Patenting of Human Genetic Material’ (text available at<http:// 
www rafi.ca.communique/fitxt/1994 1 html>) 

58 Jenkins’ account of the Hagahai contains the observation that the women of the group would breast 
feed both their children and their piglets, the piglets being the more privileged of the two classes of 
dependant. For an account of how these ‘transgenic’ social practices ‘hybridise’ the distinction 
between nature and culture, see generally Marilyn Strathern, The Gender of the Gift (Berkeley: 
University of California Press, 1988). 
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The distinction between the ‘natural’ and the ‘social’ is itself a social artefact, 
continuously re-invented by discursive programmes that emerge from a point 
‘between’ the terms that they distinguish. Recombinant DNA technologies are 
‘transgressive’ not because they intervene in natural processes more violently or 
more effectively than other forms of technology, but because they begin ‘before’ 
any distinction between nature and technology. In that respect biotechnologies are 
again representative of discursive processes generally. The incorporation of the 
‘natural’ into the ‘social’ is not the result of a process of normative authorship, in 
which ‘social’ forces are imprinted upon a ‘natural’ substance. Bio-political 
rationalities employ the distinction between the natural and social to regulate 
themselves, but they cannot be identified with either term. Bio-political 
programmes are sustained by a reflexive process of intervention in their own 
distinctions, which serve as criteria by which to steer operations and by which to 
observe the effects of those operations. They are neither norm nor nature, 
occupying instead the indeterminate point ‘between’ those terms, and consisting in 
nothing more than this process of recursive self-observation.* This proposition 
does not depend on the claim that there is no such thing as material reality. 
Rather, it confines itself to a description of how events are thematised within 
discursive programmes. ‘Natural’ events, just like their ‘social’ counterparts, are 
ascriptions which these programmes use as prompts or occasions for their 
reproduction.! Nor does the proposition imply that the distinction betwen nature 
and artefact, or the social and the biological, is entirely illusory. Scientists, 
lawyers, sociologists, and politicians routinely assign events to one or the other of 
its terms. The world is semantically *materialised' by the reproduction of social 
programmes which may deploy some version of the distinction between nature and 
artefact, or things and persons, in their interpretation of observed events. The more 
interesting question concerns the way in which these distinctions work within the 
reproduction of bio-political norms. 

The theme(s) of authorship or invention might be seen as the components ofa 
legal technique of ‘purification’. In this sense, ‘purification’ describes the way in 
which discursive processes manage social contingency. It is, so to speak, a way of 
‘interrupting’ or ‘patterning’ the flow of events. Themes such as *discovery and 
invention’ turn processual events into localisable facts by fastening them to a 
conceptual structure which grants them a determinate identity and a stable pattern 
of causal co-ordinates. The purification of events therefore transcribes contingency 
into a stable, manageable, topography. However, because there is a radical 
distinction between these ‘purifying’ themes and the operations in which they are 
expressed, so that a theme cannot account for its own expression, *purification' 
merely reproduces the processes which it seeks to interrupt. It is therefore a 
particular technique of hybridisation.$? For example, the patents process purifies 
scientific and economic events by characterising them in terms of concepts such as 


a 

59 For this shift from tautology to recursivity, see my argument in ‘Power as an Art of Contingency: 
Luhmann, Deleuze, Foucault’ (1998) 27:1 Economy and Society 1. 

60 '[M]eaning could not outlast the destruction of life or of its chemical and physical basis [but] this 

is not an operative premise of meaning events themselves’ (Niklas Luhmann, Social 

Systems (Stanford: Stanford University Press, 1995) 66) 

61 See ‘Power as an Art of Contingency’, n 59 above. 

62 This concept is borrowed from Bruno Latour, but it should be noted that my appropriation diverges 
significantly from Latour’s use, in that the model of differentiation presupposed by my argument docs 
not allow the various ‘purifications’ to be referred to a single, common, hybrid object (cf Latour, n 38 
above, 197). 

63 ibid, 107. 
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obviousness, sufficiency of disclosure, or industrial application, which are in turn 
re-characterised by economic and scientific strategies. This version of 
‘purification’ emphasises the thoroughly productive capacity of proprietary 
themes. It also suggests why biotechnological artefacts are so troubling from the 
perspective of traditional property law. The problem is not that property is losing 
its mastery of things, quite simply because it has never enjoyed the mastery 
imagined by legal philosophy. Rather, it is becoming more and more obvious that 
the old purifying themes have outlived their usefulness, so that the relationship 
between themes and operations has to be re-negotiated. For example, there is a 
basic incompatibility between ethical and political arguments and the scientific- 
rational character of the patents system, which can accommodate ‘ethical’ themes 
only if they are translated, or betrayed, by some form of risk calculus. The 
questions asked of property law increasingly require it to adjudicate on this sort of 
incompatibility. That may be why both law and science have converged on themes 
such as informed consent which seem to have the ability to bind scientific or 
economic characterisations of persons and events to the legal conception of the 
autonomous individual. For example, returning to the tension between ethical 
themes and impersonal calculations of risk, questions of risk can be treated as 
criteria by which to assess the adequacy of disclosure (or the extent to which a 
particular act of consent is properly ‘informed’), thereby preserving the legal 
fiction of the consenting subject from the more complex representations of agency 
that are implicit in scientific or economic assessments of risk. 


Commodification as co-variation 


If one focuses on processes rather than their purification, what kind of objects or 
artefacts do biotechnological inventions become? If appropriation is seen as a form 
of discursive inscription rather than a mastery of ‘things themselves’, how does the 
patents process function in the reproduction of these artefacts? One answer is 
suggested by the concept of patents as ‘vectors’: 


{A]s patent law functions to draw boundaries around information, it allows research to be 
treated as a form of property or as an asset. In so doing, it enables research to become part of 
the commercial currency; for it to be mortgaged, insured, included on the balance sheet, and 
used as a basis upon which decisions about investment can be made. In this sense patents act 
as vectors which enable operational links to be forged between higher education institutes 
and industry, and between public and private spheres of research.® 


There are several versions of the argument that patents regulate the flow of 
scientific information. One might, for example, ask to what extent the norms of 


64 The question of risk is excluded just as readily as it is included, by the argument that ‘potential risks 
in relation to the exploitation of a given invention for which a patent has been granted cannot be 
anticipated merely on the basis of the disclosure of the invention in the patent specification’ (decision 
of the EPO Technical Board of Appeal in PLANT GENETIC SYSTEMS/Glutamine synthetase 
inhibitors [1995] EPOR 357, point 18.4 of the reasons) In other words, the risk is accepted as a 
legitimate criterion in principle, but one which is inapplicable in practice because the risk falls to be 
assessed during the lifetime of the patent rather than at the point at which the applicanon is made 
Consequently, any form of risk assessment would be the proper concern of regulatory bodies other 
than the EPO. See also HARVARD/Onco-mouse [1991] EPOR 525, point 4 of the decision, and the 
Commission's new Biotech Directive, n 44 above, para 23, at 6. Certainly, the proposition that 
‘ethical considerations permeate the entire normative structure of the patent system’ seems somewhat 
nalve (Moufang, n 55 above, 514). 

65 Brad Sherman, ‘Governing Science: Patents and Public Sector Research’ (1994) 7(3) Science in 
Context 515, 525 
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patent law work as the functional equivalents of Merton's norms of scientific 
culture.© However, this question still represents the agency of property norms in 
conventional legal or regulatory terms; the relation between patent laws and 
scientific processes is understood as a relation between a normative template and 
the world to which it is applied. And, although scientific practices might be 
allowed a capacity to resist, or to evolve forms of ‘creative compliance', these 
processes of negotiation are understood in terms of the prescriptive content of 
norms rather than the discursive operations that articulate prescriptive themes. In 
other words, the process of regulatory negotiation is deciphered by measuring 
evasive activity against the propositional content of regulatory norms. From the 
start, the field of regulatory events or activities is ‘framed’ or delimited by these 
propositional contents rather than the more complex and heterogeneous tissue of 
discursive operations. The model of intellectual property rights as ‘vectors’ is 
distinctive because it represents the nexus between law, economy, and Science as 
an emergent bond, in which no participant enjoys a privileged perspective from 
which to observe and intervene in the others. Hierarchical distinctions such as the 
distinction between norms and facts are embedded in the discursive programme 
which employs them. In other words, the social plane is folded into a set of local 
hierarchies, none of which, not least that of the sociologist or social theorist, can 
claim any sort of epistemological or practical priority. So, although science has 
always been dependent upon particular institutional or economic configurations, 
and upon the ability of scientists to develop and exploit these networks,9? the idea 
that patent law has been reduced to an *expression vector' for commodified science 
is entirely misplaced. The nexus between law, economy and science is emergent in 
the sense that each of these practices exists only in and through its relation to its 
partners, so that money, norms, and scientific facts are already bound into relations 
of mutual representation and mutual convertibility. This more fluid theoretical 
model is not too far removed from the perspective of the participants in the patents 
process. For example, the research director of SmithKline Beecham, defending the 
company's use of patents to structure access to its projected map of the human 
genome, observed that: ‘there’s absolutely no reason why our genes can't be used 
as "currency" in negotiating creative alliance frameworks with various partners’ .68 
The concept of an emergent process implies that (patented) artefacts are 
produced by the ongoing articulation of discursive processes. Some sense of how 
this might work is suggested by Marie-Angéle Hermitte's interpretation of the 
requirement that a plant variety right — a droit d'obtention végétal — should be 
granted only in relation to those plant varieties that are distinguishable from all 
previously known varieties by at least one significant characteristic. There is no 
closed categorisation of distinguishing characteristics, which allows the process of 
identification to be responsive to economic and scientific imperatives: 
If varieties are classified according to a limited range of characteristics it is relatively 
difficult to create a new variety but each existing variety enjoys a broad and stable market 
position. To extend the list of classificatory characteristics, something which the examiners 
consider they are entitled to do even in the course of an examination, makes it much easier 


A —————————————O 


66 Rebecca S. Eisenberg, n 49 above. 

67 Or, borrowing again from Bruno Latour, one might say that a scientific concept is ‘a strategic entity’ 
that allows one to ‘interest’ and bold on to one’s allies (Le métier de chercheur — regard d'un 
anthropologue (Paris: INRA, 1994) 28). 

68 Quoted in (1994) 371 Nature 365. 

69 For example, the length of the stem, the number of seeds, the time of fruiting, and so on. 
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to create new varieties, even if these enjoy a less stable and much narrower market 

position.”? 

Hermitte’s argument is that economic interests infiltrate the taxonomic categories 
of intellectual property, causing them to become more or less rigid in response to 
market strategies. If that were so, the role of patent iaw and the law relating to plant 
variety rights would indeed be to serve as nothing more than a receptive medium 
for the active conversation between economic and scientific criteria. The role of 
law would simply be to facilitate this exchange rather than to impose its own 
definition of what should qualify as a sufficient distinguishing characteristic. 
According to Hermitte, intellectual property laws therefore become a form of ‘soft’ 
law, which retains the external institutional attributes of a system of legal norms, 
but whose internal mechanisms have been thoroughly colonised by an economic 
rationality. There are various problems with this analysis, which have to do with 
the priority accorded to economic programmes,?! but the basic formulation points 
beyond itself, towards a model of how patentable inventions are constructed by the 
*co-variation' of legal, scientific, and economic programmes. A patent is a legal 
artefact, referable in the first instance to law's particular perspective on this 
process of co-variation. However, even if one privileges law to this limited extent, 
the essential point is that a patented invention is produced by the legal 
characterisation of a fluid process, in which law is itself implicated, rather than 
the legal description of an identifiable fact or mechanism. The general category of 
the invention, which emerges from the articulation of various criteria of inventive 
priority, is a sort of virtual entity, sculpted by the legal characterisation of 
economic and scientific expectations. As this representation of the nexus of 
expectations is progressively woven into the language of inventive step, 
obviousness, industrial application, and so on, it gradually comes to be expressed 
as an intangible ‘thing’. However, the materiality of this intangible artefact consists 
in nothing more substantial than the legal apprehension of a fluid nexus of 
expectations. More precisely, the intangible res is the referent of propositions or 
prescriptions that consist in the co-variation of legal discourse and its companion 
discourses. In that sense, the patents process ‘commodifies’ not by binding pre- 
constituted things or mechanisms, but by representing its discursive binding of 
expectations as an intangible ‘thing’. In these terms, a model that Hermitte uses to 
argue for the concept of intellectual property law as a form of 'soft law' instead 
becomes the model of a relation in which each participant patterns the nexus of 
expectations in accordance with its own purifying themes; a proprietary ‘vector’ is 

as a dynamic process in which scientific programmes accommodate 
themselves to an economic accommodation of legal criteria, and so on, in a circular 
movement of overlapping observation. 

The general category of a patentable invention — or the notion of 'the addition 
of a new idea to the existing stock of knowledge'7? — therefore precipitates from 
the various themes which the law uses to decipher scientific processes, and more 
especially to observe the complex relations between scientific and economic 

. This process of legal invention involves a relentlessly corrosive mode of 
purification, in which scientific commodities are decomposed into competing 


70 Hermitte, ‘Le rôle des concepts mous dans les techniques de déjuridicisstion. L’exemple des droits 
intellectuels’ (1985) Archives de Philosophie du Droit 334, 344. 

71 cf Alain Pottage and Brad Sherman, ‘Création et appropriation’ in Libois and Strowel (ods) Profils de 
la création (Brussels: FUSL, 1997). 

72 Biogen [nc v Medeva [1997] RPC I. 
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accounts of their emergence.” If science turns artefacts into facts, patent law turns 
scientific facts back into artefacts. Litigation strategies deploy the familiar 
proprietary themes of identity and continuity" — which are here diffracted into 
various sub-themes such as (non-)obviousness, (in)sufficiency of disclosure, or, in 
the context of biotechnological inventions, the distinction between biological and 
micro-biological processes’> — so as to unravel the patents vector, reconstructing 
between scientific and economic parts of the bundle in legal terms. So, for 
example, the distinction between ‘obvious’ and ‘obvious to try’ allows litigators to 
shift between a genealogy based on a ‘purely’ scientific representation of the 
process and a representation of the scientific process as it is mediated by economic 
or corporate expectations. More important, these legal themes have to take account 
of law’s immediate implication in the patents ‘vector’. For instance, concepts such 
as ‘sufficiency of disclosure’ allow lawyers and judges to advertise or 
accommodate economic concerns about the ‘breadth’ of a proposed patent, and 
thereby to bind scientific and economic expectations in a way that anticipates the 
longer-term effects of patent law upon the systems that it binds. 
‘Commodification’ consists in this process of unravelling and recomposing the 
fabric of expectations. 


. The uses of ‘bio-colonialism’ 


In functional terms, the patents ‘vector’ is a technique that binds events through 
processes of bio-political normativity rather than ‘juridical’ power. This theoretical 
distinction is hardly novel, but the example of biotechnology patents offers a 
clearer specification of the concepts of 'bio-power' and 'governmentality'. The 
concept of ‘purification’ is an essential part of this specification. For example, an 
important implication of the preceding arguments is that concepts of ‘bio- 
colonialism’ or ‘commodification’ constitute a form of political or legal 
purification; they press complex processes of co-variation into simplifying 
templates fashioned from traditional conceptions of property and political power. 
The interesting observation about these templates is not that they are selective or 
out-dated, but rather that they serve to reproduce the very processes that they 
criticise. Thus, critical representations of bio-colonialism have been incorporated 
into the commercial strategies of multinational pharmaceuticals corporations, not 
just because they facilitate the process of exploitation, but more importantly 
because they ease the articulation of commercial vectors. 

Complaints about commodification are often met by the argument that 
biotechnology patents do not place human individuality at stake: 'the effect of a 
patent on human genes is restricted to the exclusion of others from using the genes 
in an industrial process and, thus, does not affect at all the personality of human 


73 "'[Ut is less the facts of science that are at issue in a patent trial [sic] than the scientific process itself? 
(Alberto Cambrosio et al, ‘Scientific Practice in The Courtroom: The Construction of Sociotechnical 
Identities in a Biotechnological Patent Dispute’ (1990) 37:3 Social Problems 275, 275). 

74 For an excellent analysis, see Cambrosio et al, ibid. 

75 This distinction was essential to the HARVARD/Onco-mouse claim; the engineered mouse was not 
the product of a biological process because the decisive interventions or manipulations happened at a 
‘micro’ level: ‘the oncogene is inserted by technical means into a vector (eg a plasmid), which ls then 
micro-injected at an early embryo stage’ ((1990] EPOR 510, point 4.9 of the reasons). Of course, this 
simpler distinction became more complicated when these microbiological interventions wore 
supplemented by biological processes of reproduction (see PLANT GENETIC SYSTEMS [1995] 
EPOR 357). 
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beings’.76 Superficially, this is quite correct. However, examples such as that of the 
PNG-1 cell line patent reveal the sort of difficult questions that biotechnology 
patents ask of modem conceptions of human individuality. Even if the basic notion 
of embodied individuality remains unquestionable,” the reproduction of this 
conception of individuality has been complicated by the manner in which 
biotechnology undoes the distinction between nature and culture, (re-)opening the 
'socio-biological' question of how to attach human individuals to their genetic 
components. 

Scientific studies of genes are not directly interested in individual human beings; 
instead they deal with a very different kind of individual. Genetic types or traits 
have biographies that unfold through particular human lives, and those biographies 
are shaped by processes of fertility and mortality which exceed the temporal or 
geographical limits of embodied human existence. ‘Genes’ exist primarily as 
laboratory artefacts or statistical figures, and as such they occupy a dimension that 
has only an oblique and problematic relation to the dimension of social 
individuality. Indeed, . recombinant DNA technologies have so thoroughly 
appropriated the molecular matter of genes that the notion of an ‘original’ human 
source is of little or no relevance. DNA fragments have acquired a malleable 
individuality of their own, and one might well ask whether, for example, it is 
appropriate to *identify a gene which expresses in the human liver with the label 
human'.75 In this respect genetic technologies have amplified a problem that had 
already become apparent in relation to the simpler question of the legal status of 
human tissues. As medical-technological resources, human tissues such as blood, 
gametes, organs, or hospital waste have been assigned to different medical sectors 
and accorded different regulatory statuses. Each of these statuses implies a 
particular representation of the body, and a particular technique for (re-)attaching 
tissues to bodies. The bond between each kind of tissue and its body of origin is 
reconstructed as a specific compound of social or technological expectations, 
which determine who is authorised to give consent, what makes consent actual or 
effective, whether or not some form of payment is appropriate, what is in the best 
interests of research, and so on. The difficulty then is to find some way of stitching 
these different regulatory statuses (back) together, as a coherent representation of 
individuality. ‘Informed consent’ is a particularly successful answer to this 
difficulty because it works with a model of individuality that is so vacuous and 
pliable as to be almost infinitely adaptable. In themselves, the questions of what 
counts as consent, whether ‘actual’ or ‘counterfactual’, or of what counts as 
adequate disclosure, allow for the construction of quite different categories of 
consenting subject. 


76 Joseph Straus, ‘Patenting Human Genes in Europe — Past Developments and Prospects for the 
Future' (1995) 26:6 IIC 920, 927. 

7T] ‘It goes without saying that one must assume that individuality in the sense of a self-propelling, 
psycho-physical unity, and above all in terms of each person's individual death, is something accepted 
by all societies’ (Niklas Luhmann, Love as Passion. The Codification of Intimacy (Cambridge: Polity 
Press, 1986) 14). 

78 Soc for example the observations of one German scientist, quoted in Straus, n 76 above, 927: ‘the 
human genome has a labe] which I think is appropriate because man is defined in a certain way, at 
least with respect to its macroscopic structure, by the total structure of a genome. But we are talking 
here and in all other cases about little bits of DNA and if the source comes from plants, or does it 
come from bacteria or from humans, then we give an etiquette which is not appropriate... . | think 
when we talk in terms of biology, thea, of course, tts only the genome which defines a certain 


species’. 
79 See Maric-Angile Hermitte, ‘Le corps hors du commerce, bors du marché’ (1988) Archives de 
Philosophie du Droit 323, esp at 329-341. 
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In one sense, the tension between social individuality and genetic materiality is 
simply the modern form of a very old question: how does one reconcile physical 
materiality, bodily integrity and social individuality?; or, more abstractly, how can 
embodied individuality be defended against ‘process’? $9 However, the difficulty of the 
question is acutely accentuated by the fact that life and death have become bio-political 
concepts, so that the issue is no longer that of how to attach ‘social’ individuality to 
‘biological’ processes, but rather how to construct a model of individuality that takes 
account of the radical contingency of the bond between the social and the biological. 

Legal themes, and specifically the notion of informed consent, are quite 
successful in addressing these difficulties. In fact, they intervene even before one 
reaches formal legal procedures such as patent applications, in such a way as to 
reproduce the basic scientific material of ‘genetic patrimony’, not least viruses 
such as the PNG-1 strain. These more discreet functions are evident in the way that 
population genetics — exemplified in the work of the Human Genome Diversity 
Project — has come to style itself as a form of ‘sincere’ science, conscious of the 
broader ethical implications of its activities. The sincerity of population genetics is 
advertised by its basic normative programme, which is to establish a historical 
geography of the human family that begins with the egalitarian and apolitical 
substance of genes rather than a divisive and asymmetrical category such as ‘race’. 
In practical terms, this involves the construction of a genetic ‘family tree’ that 
shows how humanity became differentiated into its existing (genetic) populations, 
or of how ‘genes, peoples and languages have diverged ...through a series of 
migrations that apparently be in Africa and spread through Asia to Europe, the 
New World and the Pacific’.*! In order to retrace the evolution of genetic types, 
population geneticists begin with existing populations, and calculate their 
proximity to one another — or the ‘genetic distance’ between them’? — by 
calibrating the variations in the molecular sequences of certain genes. In other 
words, affinities inferred from variations in genetic sequences are traced to a point 
of division or divergence: ‘[w]hen other matters are equal, genetic distance 
increases simply and regularly over time. The longer two populations are 
separated, the greater their genetic distance should be’. It should therefore be 
possible to identify the temporal and geographical point at which two existing 
populations diverged, and thence to reconstruct the entire genealogy of the human 
family. However, these affinities are difficult to infer where one is dealing with 
heterogeneous populations in which the pure lines of evolutionary drift have been 
complicated or contaminated by intensive cultural exchange.83 For that reason, 


80 See Caroline Walker Bynum, The Resurrection of the Body in Western Christianity, 200-1336 (New 
York: Columbta University Press, 1995). 

81 Luigi Luca Cavalli-Sforza, ‘Genes, Peoples and Languages’ (1991) 265 Scientific American 72, T2. 

82 ‘If we know that there exist different genetic types of a specific protein or other strictly inherited 
character, we can count Individuals carrying one type or the other and establish the proportions of that 
type in the population belng examined. These proportions vary from one population to another 
because they change over time in each population in a relatively unpredictable manner. The change in 
proportions of these types over time is the evolutionary process itself’ (L.L.Cavalli-Sforza et al, The 
History and Geography of Human Genes (Princeton: Princeton University Press, 1994) 4). 

83 Therefore, the larger part of the theoretical resources of population genetics is devoted to the work of 
isolating the pure diachronic line of ‘evolution itself? from a skein of social relationships in which the 
diachronic is enmeshed in the synchronic. The great advantage of genes is that they promise a pure 
measure of human history: ‘Genes, always transmitted from parents to chikiren, describe a vertical 
peth through the generations. Culture can also pass vertically from generation to generation, but 
unlike genes, It can also be transmitted horizontally, between unrelated individuals’ (Cavallt-Sforza, 
‘Genes, Peoples and Languages’ n 81 above, 78) The trouble with this approach is that it overlooks 
the fact that any diachronic purification is the result of understandings and selections that are 
embedded in society as it 1s constituted bere and now. 
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population geneticists prefer to begin with populations that have retained a 
‘pristine genetic constitution'.5^ If the great virtue of ‘pristine’ populations is that 
they constitute the only reliable co-ordinates for the evolution of genetic types 
Papua New Guinea, for the population geneticist as much as the doctoral student in 
anthropology, is the very ideal of purity and complexity. Indeed, the investigative 
programme which resulted in the ‘invention’ of the PNG-1 virus and its correlative 
antibodies implemented the basic schema of population genetics; so much so that 
the virus itself was identified by its own genealogical ‘dendrogram’, which 
discreetly constituted the ‘genes’ that formed the ‘genetic patrimony’ of the 
Hagahai, and an essential part of their identity. 

The Human Genome Diversity Project is faced with the problem of how to 
(re-) incorporate the molecular substance of genetic types into human society. There 
are two aspects to this problem. First, how does one persuade the members of 
pristine populations that their participation in the project would be of benefit to 
themselves and to the ‘human family’ in general? Secondly, how can the abstract 
elements of genetic evolution — statistical populations and molecular sequences — 
be bound to social personality in such a way as to produce a plausible story of 
‘human’ evolution? In other words, if there is indeed some ‘evolutionary’ 
correlation between genes and languages as the representatives of, respectively, 
biology and society, how are people to recognise and orient themselves by reference 
to this abstract distinction? These difficulties are resolved by the Human Genome 
Diversity Project's ethical protocols, which also take full advantage of the 
indeterminacy of the concept of informed consent: 


It is important to identify the most appropriate persons with whom to communicate, the 
persons from whom clearance should be obtained, and the appropriate content and media of 
communication. Research will need to take account of the group's social organisation, goals 
and aspirations, cultural values and mores, and laws (both statutory and customary).97 


These protocols allow indigenous peoples to be represented ‘as partners in the 
work rather than merely subjects of it’. This is, of course, a particularly 


84 Luigi Luca Cavalli-Sforza, ibid, 76. 

85 ‘In no other place can one find almost intact ways of life that disappeared from Europe and most of 
Asia thousands of years ago, and from Africa centuries ago ... From the point of view of population 
structure, information on tribal customs, demographic properties, and especially migratory changes 
can therefore be extremely interesting. The basic problem, what fraction of genetic vanation is due to 
differential selection ox random genetic drift, requires knowledge of these factors’ (Cavalli-Sforza et 
al, n 82 above, 351—352). See also the Report of the Sub-committee on Bioethics and Population 
Genetics, UNESCO International Bioethics Committee, section 1.2.3: ‘Samples could be, and 
frequently are, analysed from all over the world. However, for genetic studies the more isolated 

buman groups are thought to be the most informative’. 

86 The uniqueness of the PNG-I cell line was established by recourse to many of the techniques used in 
population genetics. For example, the claim that ‘alignment and comparison of the nucleotide 
sequence of each provirus with the published sequence of a prototype [HTLV-I virus] revealed the 
existence not only of highly divergent variants of HTLV-I in Melanesia but of new quasi-species 
within this HTLV-I variant’ (sec the text of the patent application, n 10 above) was supported by a 
viral genealogy, a soct of family tree; or, in the more specialised language of the patent application, a 
‘dendrogram’ allowing one ‘to deduce tbe evolutionary relationships among members of the HTLV-I 
A sa phitogntucci die see Cavalli-Sforza et al, n 82 above, 30- 
39). 

87 Report of the UNESCO Sub-committee on Bioethics and Population Genetics, n 85 above, section 
2.2.1. (See also the comment of one of the members of the UNESCO Sub-committee: ‘The latest 
measures produced by the HGDP planners contain some of the most ethically sophisticated and 
detailed procedures for obtaining informed consent from individuals and groups in population 
genetics research’ (1996) 379 Nature 11). 

88 Cavalli-Sforza, cited in ibid section 3.1.4. 
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inequitable kind of ‘partnership’,®® which has evolved more as a way of ensuring 
the survival of the project than as a way of recognising indigenous peoples.” 
Moreover, in representing the participation of individuals in these terms, ethical 
protocols yield an unexpected scientific or cognitive benefit; the contractual bond 
of informed consent is essential to construction of a ‘scientific’ relation between 
evolutionary genetics and individuals. 

In the population geneticist’s story of genes, peoples, and languages, the 
reference to ‘peoples’ is somewhat opportunistic. It represents ‘people’ as the vital 
medium of a relation between genes and languages. First, the hypothesis of a 
causal connection between the transmission of genes and the transmission of 
languages supposes that people are the common ‘carriers’ of both codes. Secondly, 
‘people’ themselves are supposed to derive their cultural identity from this 
compound of genes and languages; indeed, in one sense they simply are this 
compound of genes and languages (which is why the story of how genes are 
reproduced can be represented as a story of how humanity itself is reproduced and 
differentiated). The trouble is that because population genetics reckons only with 
molecular structures, linguistic classifications, and statistical populations, each of 
which is a theoretical abstraction with no self-evident relation to ‘real’ people, it is 
unable to explain just how genes characterise ‘people’. Population genetics takes 
on the difficult task of determining how genes and culture are bound together by 
some process of co-evolution or co-variation; how, that is, genes affect social 
individuality, or of how personality serves as a medium through which ‘culture’ is 
re-absorbed into ‘genes’, particularly in a culture that has come to thematise itself 
in terms of its genetic components. Yet it does no more than retrace two similarly- 
shaped developmental *curves', without explaining the mechanisms by which each 
affects or responds to the other. Obviously, ‘people’ are supposed to constitute the 
medium or mechanism of this exchange, but the nature of this role is inferred rather 
than explained. And, although this inference gains explanatory consistency by 
being fashioned into a scientifically-constructed genealogy of human populations 
— and, by implication, people — one immediately encounters the problem that, 
like all family trees, the population geneticist’s ‘dendrogram’ is a highly selective 
model. For example, the populations from which the genetic history of humanity is 
inferred are highly selective groupings, referable not only to the geneticist's 
preference for ‘pristine’ populations, but also to the statistical sampling techniques 
which allow these populations to serve as co-ordinates for the evolution of 
humanity as a whole. In other words, the genetic past which is supposed to 
characterise modern humanity as a whole is just the retrospective elaboration of an 
arbitrary representation of contemporary humanity. 

Population genetics creates a role for *people' that it cannot explain within its 
own frame of reference, and then compounds the problem by turning a weak 
hypothesis into a grand genealogy. The ethical practice of requiring informed 
consent functions in such a way as to reinforce this fragile genealogical 


89 The violence of this is plainly expressed in a photograph of Professor Cavalli-Sforza, which, 
according to the caption, shows the author taking ‘a genetic sample’ from ‘a member of the Aka tribe 
of African pygmies’ (‘Genes, Peoples and Languages’, n 81 above, 78). The population geneticist 
occupies the focal spot of the photograph; he smiles directly at the camera, while the woman subject 
from whom he is about to take a sample sits with ber arm limply extended over a table, bound by 
tourniquet, her facial expression signalling only utter, abject, resignation. 

90 See Donna J. Haraway, Modest Witness @ Second Millenium. FemaleMan®_Meets_Oncomouse™ 
(New York: Routledge, 1997) 249: ‘the people to be sampied might give or withhold permission, to 
be more or less carefully sought and thoroughly explained, but they were not regarded as partners in 
knowledge production who might have ends and means of their own in such an undertaking’. 
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characterisation of human beings. Because consenting participants are already 
identified in terms of the genetic population to which they belong or which they 
represent (simply by virtue of the fact they they are recognised as the appropriate 
individuals or representatives to give consent to a particular project) their 
subscription to the project already makes of them what the project would like them 
to become, namely, the ‘people’ who ensure the articulation of genes and 
languages, or the ‘social and the biological’. Thus, a legal, contractual, relation 
binds participants into a vital scientific or theoretical role that is presupposed by 
scientific explanations but which cannot be accounted for by the science of 
population genetics itself. This is only one of the ways in which ‘ethical’, legal, 
protocols are constructively re-appropriated by the processes they are supposed to 
regulate, thereby reconstructing the individuals or populations who are ostensibly 
accorded recognition or protection. The theme of ‘bio-colonialism’ has also 
suffered this fate, and informed consent is again the principal vehicle of re- 
appropriation. 

There is of course a somewhat crude sense in which ethical or ecological 
objections to biotechnology patents are appropriated within the patents process 
itself. The existence of ethical opposition to a patent is a factor that can be 
mobilised in legal argument. Plainly, the options are somewhat less interesting for 
the patentee, who can only attempt to minimise the long-term damage caused by 
adverse publicity,?! than they are for the infringer, who can turn publicity to 
strategic advantage.?? However, informed consent facilitates a rather more subtle 
and interesting technique for the incorporation of ethical themes in the patents 
process. For example, the case of the PNG-I patent has been superseded by 
commercial practices such as those adopted by Merck or Hoffmann LaRoche, in 
which industrial corporations have negotiated the assignment of some of the 
anticipated profits of pharmaceutical inventions to indigenous groups in return for 
their approval or endorsement.?? Even from the perspective of those organisations 
who have done most to expose ‘bio-colonialism’, informed consent is considered 
to be an effective remedy to the violence of bio-colonial commodification. For 
instance, the Rural Advancement Foundation International readily accepts 
informed consent as an approved procedure for commercial science; researchers 
should disclose ‘any intention to seek patents and the prospects of commercial 
gain’, and ‘prior informed consent is required from both the subjects of medical 
research and their communities or governments before materials or information 
arising from the research can be commercialised in any form’.™ 

Informed consent, and the contractual procedures that it has inspired, constitute a 
particularly effective way of integrating the theme of ‘bio-colonialism’ within bio- 
colonial transactions. And again, as with the Human Genome Diversity Project's 
ethical protocols, this process of integration involves more than the simple 


91 ‘Opposing the involvement of a visible and respected public interest group can frequently generate 
adverse reactions in the market’ (William S. Feiler, ‘Devising and Implementing an Effective 
Biotechnology Litigation Strategy’ (1995) 72 Patent World 34, 35). 

92 ‘Whea the client is a defendant in a biotech suit, enlisting the participation of high profile public 
interest groups can be a potent stratagem’ (ibid). 

93 See generally (1998) 392 Nature, at 525 and 535-540. Although it concerns a group or nation that is 
less obviously ‘indigenous’, the partnership between Hoffmann LaRoche and the Icelandic genomics 
company deCode Genetics, under the terms of which ‘the Icelandic nation’ is to receive free of charge 
any pharmaceutical products of this corporate collaboration, offers a practical example of how 
‘pristine populations’ might be compensated or enriched by these new forms of ‘bio-colonial’ 
transaction. See the account given by deCode at its website (http-//www.decode.is/news.htmlI). 

94 RAFI Communique Mar/Apr 1996, n 17 above. 
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conscription of indigenous participants. As the extended debate over the European 
Biotech Directive suggests, commercial enterprises cannot entirely insulate 
themselves from political opposition; this has less to do with the force of political 
arguments than with the fact that biotechnologies have corroded the different 
' purifiying themes which facilitate the reproduction of proprietary ‘vectors’. Ethical 
or ecological arguments against ‘bio-colonialism’ betray tensions or 
incompatibilities existing within the compound structure of ‘bio-colonial’ 
transactions. Here again, the virtue of ‘informed consent’ is that it is a highly 
‘deformable’ theme, which readily negotiates the complexity produced by the 
increasingly transparent differentiation of concepts of individuality and body. 
Because it consists in an open-ended relation between ‘subjects’ and ‘information’, 
each of which is already a complex, indeterminate, category, the procedure of 
informed consent is sufficiently malleable to reconcile the quite different 
conceptions of agency that are found in law, science, politics, and economics. 
And, because the category of ‘information’ is based upon the translation of 
complex economic or scientific assessments of ‘cost’ and ‘benefit’ into a set of 
criteria that would make sense from the perspective of the fictitious consenting 
subject, it performs a dual mediating function. First, it makes abstract conceptions 
of agency or individuality commensurable with the familiar juridical notion of 
subjectivity; secondly, and perhaps more importantly, it makes these abstractions 
commensurable with each other, relegating the juridical notion of subjectivity to 
the role of a simple common denominator. And, as with the role played by 
informed consent in constituting an ostensibly scientific account of the relation 
between genes, peoples, and languages, the act of consenting characterises the 
subscriber in terms of a prefabricated role. If one asks who, for example, is 
qualified to give consent to a ‘bio-colonial’ transaction, the protocols adopted by 
the HGDP and advocated by RAFI suggest that consent should be given by the 
population as a whole, or the government, or the relevant individuals, or by all of 
these ‘actors’. The indeterminacy of these specifications means that from the start 
they are apt to incorporate and reproduce precisely those scientific and economic 
processes which informed consent is supposed to regulate. Indeed, definitions of 
populations and individuals are so thoroughly infused with economic and scientific 
expectations that the options available to the consenting actor have already, even 
before consent is given or withheld, been configured by commercialised science. 

Again, the act of consent yields some unexpected benefits. For example, the 
judicial arguments in the case of Moore v Regents of UCLA reveal how procedures 
of informed consent (which were ostensibly developed to secure the interests of 
patients) ensure the reconciliation of economic, scientific, and therapeutic 
rationalisations of medical practice. The rise of commercialised biotechnologies 
has accentuated the differentiation of medicine, producing some sharp divisions 
between ‘Hippocratic’ therapy, laboratory research, and commercial profit. 
Increasingly, the function of legal regulation and adjudication is to mediate 
between these overlapping representations of the patient. By drawing on the almost 
inexhaustibly adaptable resource of legal subjectivity, the procedure of informed 
consent manages to bind these representations to a common denominator. The 
patient’s consent is the common term of each separate transaction; the fiction of 
the informed patient translates competing representations into a basic calculus of 
costs and benefits, thereby unifying or absorbing the tensions between rationalities. 
Of course, informed consent is not a property law concept, and these observations 
might be taken as evidence for the proposition that human dignity and autonomy 
should be granted a more fundamental form of protection. Whereas informed 
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consent does no more than impose conditions on the commercialisation of human 
beings, the more radical argument for dignity would quite simply prohibit 
commercialisation. The most obvious practical means of granting protection would 
be to create an exceptional category akin to the Roman law concept of a res extra 
commercium. However, to create or defend an exception is to concede the claims 
of the rule. In other words, the technique of exemption is plausible only if one 
accepts the traditional account of how property norms bind things. As soon as 
concepts such as dignity or autonomy are treated as purifying themes rather than 
effective descriptions, the question is not whether dignity should be enforced, but 
how the theme of ‘dignity’ would be absorbed into commercial vectors. Here, 
somewhat crudely, it might be observed that the claims of ‘dignity’ are somewhat 
less plausible than those of ‘informed consent’. The ‘cynical pragmatism’ of 
Anglo-American law is especially troubling to Bernard Edelman because French 
law has come to adopt informed consent as the means of proceduralising its 
conceptions of dignity. However, the undoing of dignity is not entirely the fault of 
informed consent. Conceptions of dignity presuppose some mode of 
proceduralisation, if only to determine what counts as ‘pure’ research, how 
conflicts between research and therapy should be addressed, under what conditions 
it would be appropriate for patients to take part in randomised drugs trials, how the 
donation of tissues should be regulated, and so on. These unavoidable practical 
questions require a mode of proceduralisation which shares the flexible mediating 
skills of the concept of informed consent. Again, the simple point is that legalistic 
representations of genetic technologies have to take account of law’s immediate 
implication in biotechnological processes. 
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Corrective Taxes and Financial Impositions as 
Regulatory Instruments 


Anthony Ogus* 


In the period since the late 1970s there has been a perception in most Western 
countries that excessive regulation has constrained economic growth.! This was 
seen to result, in part, from the fact that use of the conventional coercive legal 
forms involved the apparently inexorable accumulation of highly complex, 
inflexible and detailed rules, some of which were difficult to reconcile with 
public interest goals. Moreover, there has been a growing scepticism concerning 
the ability of centralised bureaucracies, whether government departments or 
regulatory agencies, to prescribe appropriate standards. These institutions might, 
indeed, be motivated to over-regulate: while they would derive benefits — notably 
an enhancement of prestige — from being seen to respond vigorously to a problem 
attracting public concern, others — shareholders, employees, consumers, taxpayers 
— would have to pay the cost.2 

As a consequence, many governments have explored the possibilities of 
deregulation.? This concept should not be interpreted narrowly as requiring the 
total abolition of public controls, leaving it to the market and private rights to 
determine outcomes. Rather, deregulatory efforts have focused on devising 
more flexible and less interventionist measures. Academic studies on the choice 
of instruments have been undertaken by lawyers* and political scientists;? but 


* Faculty of Law, University of Manchester; METRO, University of Maastricht 
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| The OECD Report on Regulatory Reform (Parts: OECD, 1997) vol II, 193—202. 

2 M. Levine and J. Forrence, ‘Regulatory Capture, Public Interest, and the Public Agenda: Toward a 
Synthesis’ (1990) 6 Journal of Law, Economics and Organization 167. 

For a survey, see the OECD Report, n 1 above 

eg M J. Trebilcock, The Prospects for Reinventing Government (Toronto: CD Howe Institute, 1994); 
A Ogus, Regulation: Legal Form and Economic Theory (Oxford: Clarendon Press, 1994). 

5 eg B.M Mitnick, The Political Economy of Regulation: Creating, Designing and Removing 
Regulatory Forms (New York: Columbia UP, 1980); R. Mayntz, ‘The Conditions of Effective Public 
Policy — A New Challenge for Policy Analysis’ (1983) 11 Policy and Politics 123; C. Hood, The 
Tools of Government (London: Macmillan, 1984), S.H. Linder and B.G. Peters, ‘Instruments of 
Government: Perceptions and Contexts’ (1989) 9 Journal of Public Policy 35. 
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perhaps the most influential ideas have been contributed by economists. They 
have advocated the use of techniques which encourage desired behaviour by 
financial incentives rather than by legal compulsion. This approach is 
epitomised by the corrective tax: conduct is legally unconstrained but if an 
actor chooses to behave in an undesired way, he or she must pay a financial 
imposition.” 

Although this idea has become prominent as policymakers have been exploring 
alternative regulatory forms, it is by no means new. Since the seminal work of 
Pigou,® economists have recognised that misallocations arising from negative 
externalities (social costs not reflected in the price of the activity) can be corrected 
by a tax, ‘internalising’ the cost to the activity. In the 1970s and 1980s, such taxes 
were widely discussed as a means of controlling environmental pollution? and, in 
one form or another, have since been introduced in several countries.!° While the 
application of corrective taxes to the pollution problem has dominated both 
theoretical and policy discussion, the device has been, or potentially can be, used to 
correct a wide range of othér externalities, including congestion!! and the over- 
exploitation of scarce natural resources,'? as well as those arising from tobacco, '? 
alcohol,!4 drug addiction,!5 work accidents,'® road accidents," and defective or 
unhealthy products. !8 

Advocates of corrective tax solutions typically argue that they have several 
significant advantages over traditional coercive regulatory instruments: /? they reduce 
information and administrative costs; their imposition is more certain; they are more 
adept at inducing marginal adjustments to behaviour; they create incentives for 
technological development; and they generate funds which can be used to compensate 
the victims of externalities. In reviewing regulatory policy, some governments appear 
to have been persuaded by the strength of these arguments and have issued statements 


n-———— ————— — HP wÉ-—— ——— AR QÁÓRÍÜ 
6 WJ. Baumol, ‘On Taxation and the Control of Externalities’ (1972) 62 American Economic Review. 
307. 

7 Financial incentives can also operate positively by increasing the benefits, or reducing the costs, of a 
desired activity. 

8 A.C. Pigou, The Economics of Welfare (London: Macmillan, 4th ed, 1932) Part Il, ch 3; A Study in 
Public Finance (London: Macmillan, 3rd ed, 1947) Part II, ch 8 

9 WJ Baumo! and W.E. Oates, ‘The Use of Standards and Prices for Protection of the Environment’ 
(1971) 73 Swedish Journal of Economics 42; Minority Report to the Third Report of the Royal 
Commission on Environmental Pollution Cmnd 5054 (1972) paras 2~22. 

10 For surveys, see: J Opschoor and H. Vos, Economic Instruments for Environmental Protection 
(Paris: OECD, 1989); SE Gaines and R.D. Westin (eds), Taxation for Environmental Protection 
(New York: Quorom, 1991) 

11 KJ Button and E.T. Verhoef (eds), Road Pncing, Traffic Congestion and the Environment: Issues 
of Efficiency and Social Pricing (Cheltenham: Edward Elgar, 1996). 

12 RE Rosenman, ‘The Optimal Tax for Maximum Economic Yield. Fishery Regulation under 
Rational Expectations’ (1986) 13 Journal of Environmental Economics and Management 348. 

13 EM. Lewit and D Coate, "The Potential for Using Excise Taxes to Reduce Smoking’ (1982) 1 
Journal of Health Economics 121. 

14. M. Grant, M. Plant and A. Williams (eds), Economics and Alcohol (London: Croom Helm, 1983). 

15 CN. Mitchell, The Drug Solution: Regulating Drugs According to Principles of Justice, Efficiency 
and Democracy (Ottawa: Carleton UP 1990) 

16 R Smith, ‘The Feasibility of an ‘Injury Tax” Approach to Occupational Safety’ (1974) 38 Law and 
Contemporary Problems 730. 

17 J.O Jansson, ‘Accident Externality Charges’ (1994) 28 Journal of Transport Economics and Policy 
31. 

18 R. Dorfman, ‘The Lessons of Pesticide Regulation’ in R Dorfman (ed), Economic Theory and 
Public Decistons: Selected Essays of Robert Dorfman (Cheltenham: Edward Elgar, 1997). 

19 eg C.N. Mitchell, ‘Taxation, Retnbution and Justice" (1988) 38 University of Toronto Law Journal 
151 
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envisaging increased adoption of financial incentives. Yet, while the latter has 
undoubtedly become part of the rhetoric of the deregulation movement, its actual use, 
even in the pollution field, has remained at most very tentative. 

How is this implementation deficit to be explained? Economists themselves have 
argued that the very effectiveness of corrective taxes in constraining socially 
undesirable behaviour renders them unattractive to those industries which would 
be most affected; and these same industries are typically powerful pressure groups 
that can exert a profound influence on policymaking.?! Although plausible, this 
cannot provide a total explanation. In this paper, I shall argue that, in their 
application, corrective tax systems are likely to be more complex, and to have 
greater limitations, than is recognised in the typically abstract economic models. 
As Krier has observed, it is not surprising that economists find the systems to be 
theoretically superior to conventional regulation, since ‘the advantages in principle 
of anything usually outweigh the advantages in practice of anything else’.2 

Economists are particularly concerned with assessing appropriate tax rates and 
tend to neglect issues regarding the design and enforcement of corrective tax 
systems.?? Nor has the legal literature adequately filled the vacuum. Lawyers have 
been slow to appreciate the potential of financial incentives as an alternative, or 
complement, to traditional regulatory forms, no doubt because the notion of 
coercion is deeply embedded in legal culture.?* In short, to evaluate corrective 
taxes as a regulatory instrument, there is a need to bridge the gap between the 
economic models which analyse how actors predictably respond to financial 
impositions and an understanding of the legal and institutional structures under 
which the impositions are made. 

In attempting to meet this challenge, I begin by comparing the principal legal 
instruments which use financial impositions to induce behavioural change. Two 
key models emerge: impositions which aim to deter a defined course of conduct; 
and those which seek rather to attach a price to the consequences. In theory both 
categories can induce behaviour which is economically desirable, but they have 
different distributional effects. They also differ in the demands they make of 
decisionmakers. Account is then taken of the problems of enforcement, 
appropriately targeting impositions and rendering them sufficiently stable and 
predictable. Finally I consider the question of accountability, which has often been 
overlooked by economists. 


m 

20 UK: Deregulation Initiative, Thinking About Regulating: A Guide to Good Regulation (London: 
DTI, 1994) 6; DETR, Economic Instruments for Water Pollution (London: DETR, 1996) US: Office 
of Management and Budget, Economic Analysis of Federal Regulations Under Executive Order 
12866 (Washington: OMB, 1996) 9. EU: European Commission, Tax Provisions with a Potential 
Impact on Environmental Protectron (Luxembourg: EC Official Publications, 1997) 23. For other 
countries, see OECD, Regulatory Reform, Privatisation and Competition Policy (Paris: OECD, 
1992). 

21 J.M. Buchanan and G Tullock, ‘Polluters’ Profits and Political Response: Direct Controls Versus 
Taxes’ (1975) 65 American Economic Review 139; A. de Savornin Lohman, ‘Incentive Charges in 
Environmental Policies: Why Are They White Ravens?’ in M. Faure, J. Vervaele and A. Weale 
(eds), Environmental Standards in the European Union in an Interdisciplinary Framework 
(Antwerp: Maklu, 1994) 122-123. 

22 J Krier, 'Marketlike Approaches: Their Past, Present and Puture’ in E. Graymer and F. Thompson 
en Reforming Soctal Regulation: Alternative Public Policy Strategies (Beverly Hills Sage, 1982) 

2. 


23 TA. Barthold, ‘Issues in the Design of Environmental Excise Taxes’ (1994) 8 Journal of Economic 
Perspectives 133. 
24 Linder and Peters, n 5 above, 53 
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Legal instruments for financial impositions 


To understand the character of corrective tax as a regulatory device, it is first 
necessary to locate it among the variety of legal instruments which use financial 
impositions to effect behavioural change. An important function of the law is to 
attach prices to choices. When deciding between different courses of conduct, 
actors weigh up the costs and benefits of the alternatives; and if the law changes 
the values of the costs or benefits, that should, at the margin, influence the actor’s 
SCCIIOR and hence can steer it in a direction which otherwise would not have been 
taken. 

There are three principal legal devices for attaching financial impositions to 
undesired behaviour. Criminal law formally prohibits defined conduct and, in the 
event of non-compliance, the offender is subject to a penalty (often a fine), 
determined by the court in accordance with legislative prescription and judicial 
guidelines. Tort law enables a private rightholder to sue the actor for infringement, 
the normal remedy being damages, quantified so as to reflect the plaintiff's loss. 
Although taxation is generally conceived as a device for raising revenue and thus is 
attached to (desirable) activities capable of generating a transferable surplus, it can 
also have a regulatory function. When so designed, the amount of tax levied should 
be calculated by reference to what will induce the desired behaviour. 

Viewed from a traditional legal perspective, the instruments can be ranked by 
reference to their normative content. Criminal law prohibitions involve the 
authority of the state and are enforced by public officials, but civil law remedies 
can in general only be invoked by the individuals whose rights have been 
infringed. Further, while the criminal law cannot be modified by private 
transactions,”6 in principle, and within certain limits,” private rights may be sold 
or varied by contract. 

Taxation may be normatively distinguished from both criminal law and tort in 
that the financial imposition is payable for 'lawful' activity. The ethical 
significance of the distinction has been highlighted by lawyers and political 
scientists. For example, an Australian judge, in comparing a regulatory measure 
with a tax measure, said: 


There is an essential difference between being under a legal obligation and not being under 
it; between breaking the law and keeping it; between being under a command enforceable by 
some kind of punishment, criminal or civil, and being merely subject to an inducement.” 


Subject to a qualification which will be made in the course of discussion,?! we may 
nevertheless doubt the instrumental importance of the distinction. Criminal law 


25 T.Daintth, ‘Law as Policy Instrument A Comparative Perspective’ in T. Daintith (ed), Law as an 
Instrument of Economic Policy (Berlin: De Gruyter, 1988) 28. 

26 Plea bargaining in the USA may be a minor exception to this. 

27 As prescribed by the common law principles governing void and illegal contracts and much modern 
legislation, including notably the Unfair Contract Terms Act 1977 and the Unfair Terms in 
Consumer Contracts Regulations 1994, SI 1994/3159. 

28 S.Kelman, What Price Incentives? Economists and the Environment (Boston: Auburn House, 1981); 
J. Braithwaite ‘The Limits of Economism in Controlling Harmful Corporate Conduct’ (1982) 16 
Journal of Law and Society 481; R. Howse, ‘Retrenchment, Reform or Revolution? The Shift to 
Incentives and the Future of the Regulatory State’ (1993) 31 Alberta Law Review 455. 

29 C. Tuohy, ‘Achieving Compliance with Collective Object ves: A Political Science Perspective’ in 
M L. Friedland (ed), Sanctions and Rewards in the Legal System: A Multidisciplinary Approach 
(Toronto: University of Toronto Press, 1989); Mitnick, n 5 above, ch 6. 

30 Higgins J, R v Berger (1908) 6 CLR 41, 112. 

31 Below, 783. 
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and tort share with tax instruments the overarching idea of exacting a ‘price’ fora 
given, harmful activity; and that an actor willing to pay that price may engage in 
the activity. Indeed, the convergence between penalties imposed for regulatory 
contraventions and tax instruments has been observed over a long period from 
Blackstone 


in [mala prohibita] the alternative is offered to every man; ‘either abstain from this, or 
submit to such a penalty’: and his conscience will be clear, whichever side of the alternative 
he thinks proper to embrace32 


to Hart 


fines payable for some criminal offences ... become so small that they are cheerfully paid 
and offences are frequent. They are then felt to be mere taxes because the sense is lost that 
the rule is meant to be taken seriously as a standard of behaviour?? 


and beyond.*4 

The correlation between private wrongs and tax instruments has been less 
frequently noticed and yet is equally striking.* If the plaintiff's only remedy is 
damages, the amount payable is analogous to a tax on the activity, although of 
course the recipient is a private party, rather than a public fund. An order of 
specific relief may imply prohibition, but the actor may be allowed to continue the 
interference for a price (hence a tax) negotiated with the rightholder.?? 


Two models for impositions: deterrence and pricing 


Inducing desired outcomes by financial impositions may be common to the 
instruments described above, but they function in different ways. Two models will 
be used to explore these differences.” In the first, the imposition serves to induce 
the actor to abstain from a defined course of conduct, and does so by having a 
sharp deterrent effect if the actor traverses the boundary between legality and 
illegality. In contrast, under the pricing model, graduated impositions attach to the 
activity according to the amount of damage generated and without reference to 
legality. Although one might expect the deterrence model to correspond with 
criminal law and tort and the pricing model with taxation, for reasons which will be 
given in the course of exposition, the alignment is inexact: tort law and (in 
principle) taxation can adopt either model. 


E —————————————————————————————— ÉL 

32 W. Blackstone, Commentaries on the Laws of England (London: Cadell & Davies, 15th ed, 1809) I, 
57. 

33 HL.A. Hart, Punishment and Responsibility: Essays in the Philosophy of Law (Oxford: Clarendon 
Press, 1968) 7, n 8. 

34 eg S. Poddar, "Taxation and Regulation’, in RM Bird and J.M. Mintz (eds), Taxation to 2000 and 
Beyond (Toronto: Canadian Tax Foundation, 1992) 73. 

35 R. Elschen, ‘Taxation by Regulation und die Kosten der Staatsverbindung von Unternehmungen' in 
D. Sadowski, H. Csap and H Wächter (eds), Regulierung und Unternehmenspolitik: Methoden und 
Ergebnisse der betriebswirtschafilichen Rechtsanalyse (Wiesbaden: Gabler, 1996) 467-469. 

36 L Kaplow and S Shavell, ‘Property Rules versus Liability Rules’ (1996) 109 Harvard Law Review 
713, 751—752. For a formal model comparing the two instruments, see J.P. Brown and W.L. 
Holahan, "Taxes and Legal Rules for the Contiol of Externalities When There Are Strategic 
Responses’ (1980) 9 Journal of Legal Studies 165. 

37 B.H. Thompson, ‘Injunction Negotiations: An Economic, Moral, and Legal Analysis’ (1975) 27 
Stanford Law Review 1563. 

38 R Cooter, ‘Prices and Sanctions’ (1984) 84 Columbia Law Review 1523. For more formal analysis, 
see M L. Weitzman, ‘Prices vs Quantities’ (1974) 41 Review of Economic Studies 477 
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Deterring defined conduct 


Under the first model, the nature of the undesired conduct is defined by the law and 
an actor who engages in it is liable to pay the imposition. For the imposition to be 
an effective deterrent, the disutility which the actor suffers as a result of the 
liability (D) must exceed the utility (U) which he or she will derive from the 
conduct. Here D includes not only the amount of the price or sanction, but also any 
stigma which attaches to the imposition?’ and the administrative costs of dealing 
with the legal claim. Further, since detection of the conduct and the legal claim 
arising from it are not certain, D must be discounted to reflect the ex ante 
probability (p) of the disutility being incurred. The operation of the legal 
instrument should thus ensure that pD > U.* It should be noted that, for deterrence 
purposes, the degree of inequality between pD and U is immaterial, provided that it 
is more than trivial. If (say) U — 1,000, then the actor is induced to abandon the 
activity whether pD is 1,500 or 10,000. 

Both criminal law and tort can be seen to function in a way which is consistent 
with this approach. The two systems distinguish between lawful and unlawful 
conduct and impose sanctions for the latter. Actors know that if and when they 
cross the boundary between the zones of lawful and unlawful behaviour the costs 
of the activity will, as a result of liability, rise sharply. The principles for 
determining the amount of the sanction are, admittedly, quite different: in the 
criminal case, it will reflect both deterrence and retributive goals; in tort, it will 
correspond to the plaintiff's loss. But, for incentive purposes, this difference is 
immaterial, provided that the pD » U condition is satisfied. 

In theory, a tax system could be devised with analogous effect; a prohibitive 
imposition could be levied, or the rate payable could rise very sharply, whenever 
the undesirable conduct occurs. In practice, fiscal measures rarely operate in this 
way,‘! no doubt because the prohibitive character of the imposition would totally 
undermine the more familiar, revenue-generating, goal of taxation. 

The deterrence approach is relatively unproblematic where a total prohibition of 
an activity is clearly desirable because little or no social utility is attributed to the 
activity (eg theft or rape). However, typically there is social value in the activity 
and policymakers seek some trade-off between such value and the social costs 
which the activity generates. We do not, for example, aim at the total abatement of 
polluting activity because the costs of doing that would significantly outweigh the 
benefits. In consequence, regulatory instruments must generally be calibrated to 
induce adjustments to, rather than cessation of, the activity. Prohibitions are then 
relative, requiring for example that the actor does not create an unreasonable level 
of interference with others or translating that general requirement into specific 
behavioural controls. In economic terms, the goal is normally optimal loss 





39 In many contexts, the loss of reputation to a firm resulung from a conviction will generate higher 
costs than any fine payable’ J. Rowan-Robinson, P. Watchman and C. Barker, Crime and 
Regulation: A Study of the Enforcement of Regulatory Codes (Edinburgh: T & T Clark, 1990) 237- 
238. 

40 See further. G. Becker, "Crime and Punishment: An Economic Approach' (1968) 76 Journal of 
Political Economy 169; DJ Pyle, The Economics of Crime and Law Enforcement (London: 
Macmillan, 1983) 

4| Prohibitvely high income tax rates have been levied in the UK, but these should presumably be 
rationalised as confiscations, rather than as inducements for high earners not to work. Some 
examples of genuine deterrence taxation can, however, be found in the attempts of the US Congress 
to control by fiscal measures activities which it could not constitutionally regulate by conventional 
penal instruments: R.A. Lee, A History of Regulatory Taxation (Louisville: University of Kentucky 
Press, 1973). 
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abatement, the point at which the marginal benefits of the control are 
approximately equal to its marginal costs. 

For the deterrence approach to be used for optimal loss abatement requires 
lawmakers to assess what is optimal and to define the threshold between lawful and 
unlawful conduct accordingly. In the private law, this is usually done by a general 
principle. Take a situation where excessive noise in the working environment 
creates risks for the health of employees. Negligence liability would arise on proof 
that an employee’s loss of hearing resulted from a failure to take reasonable care 
and the court would concretise the standard by reference to the facts in the 
individual case.€? General standards of this kind are also used for regulatory 
offences (eg employers must ensure that 'the provision and maintenance of plant 
and systems of work ... are, so far as is reasonably practicable, safe and without 
risks to health’4?). But in addition highly specific standards, aimed at the optimal 
point, are promulgated (eg the daily noise level to which employees are exposed 
must be less than 90 decibels“). 

To appreciate the functioning of the deterrence approach, a numerical example 
may be helpful. Table 1 is a hypothetical case of a working environment the noise 
from which may have adverse health effects on employees. 


Table 1: Deterring Defined Conduct: Negligence 








decibels damage abatement liability employer 
costs costs costs costs 
50 0 90 0 90 
70 10 50 0 50 
80 20 30 0 30 
90 80 20 80 100 
110 200 0 200 200 





The second column tabulates the costs of such effects, eg medical care costs, loss 
of earnings and amenity losses, for different noise levels (the first column). The 
third column represents the costs to the employer of reducing the noise for each 
level. From this it will be seen that up to 90 decibels the abatement costs exceed 
the damage costs but that from 90 decibels upwards the damage costs exceed the 
abatement costs. The point of optimal loss abatement is then somewhere between 
80 and 90 decibels. If, on this basis, the legal standard for negligence liability is set 
at 90 decibels, then the employer will incur liability costs (fourth column) only at 
this point, though they rise thereafter as there is an increase in the damage costs. 
From the fifth column, the total costs to the employer, it will be seen that there is a 
sharp marginal deterrent effect at the threshold of illegality: from 80 to 90 decibels, 
the liability costs rise by 80, while the marginal benefit to the employer in terms of 
reduction in abatement costs is only 10 (30-20). 

The effect of a criminal liability regime (Table 2), under which the standard is 
also set at 90 decibels, is identical except that the sanction (eg 100) is not related to 
the damage costs. Depending on sentencing practice, the sanction may, or may not, 
rise as the damage costs increase. 


EEE 
42 Given that the problem arises in a contractual setting, optimal loss abatement can also be reached by 
low-cost bargaining between the parties: Ogus, n 4 above, 181—182, 185—189. 
43 Health and Safety at Work etc Act 1974, s 2(2Xa). 
44 Noise at Work Regulations 1989, SI 1989/1790, Regs 8-9. 
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Table 2: Deterring Defined Conduct: Criminal Law 








decibels damage abatement liability employer 
costs costs costs costs 
50 0 90 0 90 
70 10 50 0 50 
80 20 30 0 30 
90 80 20 100 120 
110 200 0 100 100 





Pricing damage-generating activity 


Unlike the first approach, the second does not attempt to define unlawful conduct 
by reference to the optimal standard; rather it imposes a financial charge on the 
activity, reflecting the amount of damage which it generates. A taxation system 
most obviously fits this model and, if applied to our noise example, would produce 
the figures set out in Table 3. 


Table 3: Pricing Damage-generating Activity: Taxation/Strict Liability 








decibels damage abatement liability employer 
costs costs costs costs 
50 0 90 0 90 
70 10 50 10 60 
80 20 30 20 50 
90 80 20 80 100 
110 200 0 200 200 





The same results can also be achieved by a tort regime of strict liability, under 
which the actor is liable for all the damage generated by the activity. This is 
different from negligence in that the boundary between legality and illegality is set 
at zero, rather than 90, decibels, but the employer will rationally inflict noise and 
pay damages for injuries up to the point where it is no longer profitable (90 
decibels). Thus, provided that the imposition is equal to the damage costs, an actor 
operating in a competitive market will be induced to select the optimal amount of 
loss abatement.45 The pricing approach is significantly different from the 
deterrence approach. The liability costs curve (fourth column) rises continually 
as it is identical to the damage cost curve (second column), there is no sharp 
increase in imposition at the optimal level, as in Tables 1 and 2. The fact that 
payments must be made (to the Treasury with taxation; to the plaintiff under strict 
liability) at all noise levels causing harm, even when these are below the optimal 
level, has important incentive implications. The actor's liability costs are reduced 
as he or she continues to abate below the optimal level and that creates an incentive 
to discover cheaper methods of abatement; no such incentive operates under the 
deterrence approach. 





45 J.M. Buchanan, ‘External Diseconomies, Corrective Taxes and Market Structure’ (1969) 59 
American Economic Review 147 
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Distributional considerations 


Although the main aim of this paper is to explore the capacity of systems of 
financial impositions to induce behaviour which is, in an economic sense, desirable 
(allocatively efficient outcomes), distributional effects are also important. This is 
not only because what is socially desirable should include notions of distributional 
equity, but also because the wealth and income effects of different regulatory 
forms may influence what is politically acceptable. Indeed, it has been argued that, 
in some circumstances, where the responsiveness of actors to the impositions is 
rather muted, the redistributional effect may significantly exceed the allocative 
effect.49 

Under both deterrence and pricing systems, the abatement costs incurred in 
reaching the optimal level will fall on the actor and benefits will accrue to those 
who otherwise would have sustained the damage costs. However there are clear 
differences between the systems arising from the incidence and size of the 
imposition itself. With a negligence-deterrence regime, there will be a transfer 
payment from the actor to the victim, but only if there is a failure to comply with 
the required standard. If the standard is the subject of criminal liability, the 
payment will generally be made to the Treasury, although the courts have the 
power to order that a victim be compensated." Impositions required by pricing 
regimes should, in principle, reflect damages costs but there will be transfer 
payments directly to victims only under a tort (strict liability) regime. Funds 
secured by a tax system may be used to compensate victims, but an obligation to 
make such transfers will arise only if the taxes are earmarked for the purpose. 

From this analysis it is clear that pricing systems typically involve more 
redistribution (generally from actors to victims) than deterrence systems. Although 
this might seem to accord with commonly held perceptions of what is equitable, 
there is a risk of oversimplifying what is in fact a complex issue.*$ Not all actors 
are wealthy and some impositions which may be economically justifiable may 
nevertheless have regressive effects. Imposing VAT on domestic fuel constitutes a 
good example; so also where pricing is used to allocate access to a generally 
required but scarce resource, such as a highway or parking space, enabling only 
wealthier individuals to benefit. As regards corporate actors, the way in which the 
costs are subsequently distributed between shareholders, employees and 
consumers?! will significantly affect equity and political judgments.52 


46 De Savornin Lohmann, n 21 above, 123. 

47 The power has increasingly been used in recent years: A. Ashworth, Sentencing and Criminal Justice 
(London: Weidenfeld & Nicholson, 1992) 249-252. Also, victims may themselves be able to recover 
damages for breach of statutory duty 

48 P. Burrows, The Economic Theory of Pollution Control (Oxford: Martin Robertson, 1979) 144—148; 
Kelman, n 28 above, 84-86. 

49 S. Smith, ‘Green’ Taxes and Charges: Policy and Practice in Britain and Germany (London: 
Institute for Fiscal Studies, 1995) 85-88. 

50 Kelman, n 28 above, 84. 

51 This will depend on the degree of price elasticity in the relevant capital, labour and product markets, 
respectively: S. Rea, 'Regulating Occupational Health and Safety' in D. Dewees (ed), The 
Regulation of Quality. Products, Services, Workplaces and the Environment (Scarborough: 
Butterworths, 1983) 127-128. 

52 ‘Effluent charges. suffer a cnppling political disadvantage as compared to traditional regulatory 
policies because of the distributional impacts on both capital and labour" D Dewees, ‘Regulating 
Environmental Quality’ in Dewees, ibid 169. In practice, compromise solutions, whereby some of 
the funds raised are returned to actors in the form of rebates, are often adopted: De Savornin 
Lohman, n 21 above, 124-125. 
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Requirements of the models: liability and quantum 


So far, regard has been had to idealised models of how actors predictably will 
respond to the different types of legal impositions and thus how they can be 
induced to reach desirable outcomes. However, for the models to operate as 
predicted, appropriate decisions have to be made, determining and interpreting the 
rules which trigger the imposition and specifying the amount of the imposition. To 
make such decisions, costly information is required. Thus, to sharpen the 
comparison between the different legal regimes, we need to investigate their 
informational requirements and to consider also the consequences of 
decisionmaking errors. 


Determining liability for impositions 

As we have seen, the key distinction here is between deterrence systems, which 
link the imposition to a definition of what is socially undesirable, and pricing 
systems, which do not. Under the deterrence approach public officials — courts, in 
the case of private law; bureaucrats, politicians and enforcement agencies, in the 
case of regulatory offences — have to make decisions on the definitions of 
unlawfulness which are a reasonable approximation of what is optimal loss 
abatement. And that requires some estimate of how the costs of different methods 
of loss abatement (third column in Tables 1—3) relate to their benefits (the 
reduction in damage costs — second column in Tables 1—3)5? Errors in the 
determination will lead either to too much, or to too little, abatement, with 
consequent welfare losses. This is not to imply that perfect accuracy, reached by a 
combination of complete information and a sophisticated cost-benefit analysis, is 
desirable. Such information and processes are generally very expensive and the 
aim must be to minimise the aggregate of administrative costs and error costs. 
The crucial policy issue is whether the aggregate of these sets of costs will be 
lower under pricing systems. 

Economists in general argue that, in this respect, pricing systems are cheaper to 
administer.55 However, the issue is not as clear cut as they tend to assume. While 
public agencies are relieved of the task of determining optimal loss abatement, the 
need for such determination does not disappear; rather it is transferred to the actor. 
Now in many situations the cost of acquiring and processing the necessary 
information will be lower for actors than for public agencies. This is normally the 
case as regards abatement costs and particularly where these vary as between 
firms. Most importantly, the latter may be expected to identify cheaper, 
technological means of modifying the activity. In some industries, notably those 
engaged in extra-hazardous activities, there may also be specialist knowledge 
about damage costs. Moreover, given that firms will themselves bear the costs of 
obtaining the information and also the consequences of errors in determination of 


M 

53 cf A. Ogus, 'Risk Management and “Rational” Social Regulation’ in R. Baldwin (ed), Law and 
Uncertainty. Risks and Legal Processes (London: Kluwer, 1997) 140-144. 

54 In situations involving regularly occurring harm-generatng activities and where the cheapest 
abatement methods have become well known, these costs may be minimised by the adoption of 
community, or industry-wide, standards. Cooter, n 38 above, 1533-1534. The practice 1s implicit ın 
the general principles of negligence law Bolam v Friern Hospital Management Committee [1957] 1 
WLR 582. 

55 Baumol, n 6 above, 319; A.V. Kneese and C.L Schultze, Pollution, Prices and Public Policy 
(Washington: Brookings Institute, 1975) 91-92. 
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the optimal level of abatement, they will have a better incentive to minimise those 
costs than those working for public agencies, who are able to externalise the costs 
to others, notably taxpayers. 

There may nevertheless be circumstances in which it will be cheaper for 
public agencies to carry out the determination, particularly if there is 
homogeneity of activity and of its harmful consequences within an industry. 
This argument, based on economies of scale, will be even more powerful if the 
industry comprises mainly small firms which have limited resources available 
for acquiring the information.” Further, although a pricing system does not 
require public agencies to determine the optimal abatement level, they must still 
define the activity or contingency which is to be subject to the imposition; and 
this is sometimes problematic. If, as with private tort pricing systems (strict 
liability), impositions arise only on proof of damage caused by the activity, 
significant costs may be incurred in formulating and applying rules which 
establish a sufficient causal connection.® If, as with product taxes and pollution 
charges, the imposition is levied on the activity, rather than the harm which it 
generates, there is the analogous difficulty of identifying what characteristics of 
the activity are related to the harm and thus what level of imposition is 


appropriate.59 


Specifying the amount of the imposition 


The cost of specifying the amount of the imposition also differs as between the two 
approaches. For a deterrence system, the primary concern is to ensure that the sum 
is sufficient to discourage the actor from crossing the threshold between the lawful 
and unlawful zones. To meet this condition successfully, some account must be 
taken both of the potential profits to the actor of behaving unlawfully and of the 
probability of contraventions being detected and impositions being levied (because 
the lower such probability, the higher must be the sanction to preserve the 
necessary incentive). But accurate information on these variables may not be 
required since the actor will have an appropriate incentive to behave lawfully even 
if the sanction levied is greater than that which is necessary to satisfy the condition. 
Within reasonable limits,9 it is therefore possible to err on the side of excessive 
sanctions. 

The above analysis suggests that determination of the appropriate sanction in 
deterrence systems is relatively unproblematic. Nevertheless, it has to be 
recognised that non-deterrence goals may, and in practice often do, intrude, 
leading to inadequate sanctions. In the case of private tort actions, corrective 





56 The amount of tax payable may be adjusted to reflect the administrative costs: for economic 
implications, see A.M Polinsky and S. Shavell, ‘Pigovian Taxation with Administrative Costs’ 
(1982) 19 Journal of Public Economics 385. 

57 PS. Barth, ‘A Proposal for Dealing with the Compensation of Occupational Diseases’ (1984) 13 
Journal of Legal Studies 569, 582—583. 

58 See, eg on the Swedish system of no-fault compensation for medical accidents, C. Oldertz, "The 
Patient, Pharmaceutical and Security Insurances' in C. Oldertz and E. Tidefelt (eds), Compensation 
for Personal Injuries in Sweden and Other Countries (Stockholm: Juristfrlaget, 1988) 51-78. 

59 S. McKay, M. Pearson and S. Smith, ‘Fiscal Instruments in Environmental Policy' (1990) 11(4) 
Fiscal Studies 1, 7 

60 An excessive sanction may impair the deterrence goal if it significantly raises the possibility of the 
actor becoming insolvent: J.C. Coffee, **'No Soul to Damn; No Body to Kick”: An Unscandalized 
Inquiry into the Problem of Corporate Punishment’ (1981) 79 Michigan Law Review 386, 390. Also 
it may increase the administrative costs because the actor is more likely to dispute the imposition. 
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justice considerations normally®! constrain the judges to fix the sanction according 
to how much the plaintiff has lost$? — itself a costly exercise — without taking 
account of any profit made by the defendant, or of any general deficit in enforcing 
tort claims of the kind in question. As regards regulatory crime, the maximum 
sanctions which may be imposed, or those which are in fact imposed by 
magistrates, often fall well below those which application of the deterrence model 
would require.% 

The size of the imposition has much greater significance in pricing systems, 
since the amount levied will crucially affect the actor’s behavioural response. If it 
is too low, failing fully to reflect the difference between the private and social cost 
of the activity, predictably there will be insufficient abatement.“ Conversely, if the 
sanction is too high, there will be more abatement than is economically justified 
and welfare losses will ensue.$5 

There are typically formidable obstacles to an accurate estimation of the external 
costs of an activity and the conversion of such estimation into a price attaching to 
the activity. In the case of tort liability the difficulty arises from the very nature of 
the legal regime: the imposition is assessed according to the losses accruing to the 
individual rightholder and no-one else. In many situations — fatal accidents and 
widespread environmental harms are obvious examples — the damages fall well 
short of reflecting the totality of costs involved in the externality. Policymakers 
determining impositions under taxing regimes are not so circumscribed, but there 
are other difficulties. First, the externality must be quantified which may involve: 
attributing a value to commodities, notably life, health and the environment, which 
have no market value; adopting an appropriate discount method for effects which 
occur over an extended timescale;$7 and dealing with scientific uncertainty as to 
what effects will accrue.® Secondly, the assessed amount must be converted into 
the sum chargeable to the actor. If the imposition is directly linked to the harm 
caused, as with injury taxes levied on employers, that will not create an 
additional burden for the agency; and it will be sufficient to attribute the average 
losses resulting from injuries.” Usually, however, it is administratively cheaper for 





61 The power to award exemplary or punitive damages, which exceed the victim's loss, is highly 
circumscribed in English law The Law Commission has recently proposed changes (Report no 247, 
Aggravated, Exemplary and Restitutionary Damages (1997)) For arguments as to how reform might 
overcome the problems mentioned in the text, see A Ogus, ‘Exemplary Damages and Economic 
Analysis’ in K Hawkins (ed), The Human Face of Law: Essays in Honour of Don Harris (Oxford: 
Clarendon Press, 1997) 85—103 

62 This is particularly problematic in fatal accident actions since, ex hypothesi, the plaintiff cannot 
claim for the loss suffered by the tort victim: Ogus, ibid, 90. 

63 Rowan-Robinson et al, n 39 above, 264—273; C. Wells, Corporations and Criminal Responsibility 
(Oxford: Clarendon Press, 1993) 30-35. 

64 Thus if, in Table 3, the damage and liability costs were incorrectly assessed at 0 for 70 decibels, 10 
for 80 decibels and 10 for 90 decibels, the employer would have the incentive to fix the level at a 
point between 90 and 100 decibels 

65 If, in Table 3, the damage and liability costs are incorrectly assessed at 50, 80 and 100 for 70, 80 and 
90 decibels respectively, the employer’s costs will be minimised at a point between 50 and 70 
decibels. 

66 For death and injuries, see M. Jones-Lee, The Economics of Safety and Physical Risk (Oxford: 
Blackwell, 1989); for environmental damage, see R. Cummings, D. Brookshire and W. Schulze, 
Valuing Environmental Goods (Totowa: Rowman & Allankeld, 1986). 

67 RO Zerbe and DD. Dively, Benefit-Cost Analysis. In Theory and Practice (New York: Harper 
Collins, 1994) ch 3 

68 ibid ch 17. 

69 cfJ. Mendeloff, Regulating Safety: An Economic and Political Analysis of Occupational Safety and 
Health Policy (Cambridge: MIT Press, 1979) 26-31 

70 S Shavell, Economic Analysis of Accident Law (Cambridge: Harvard UP, 1987) 131-132 
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the tax to be attached to the product or activity which causes the externality (eg 
alcohol tax or pollution charge) and then, in theory, the total externality cost must 
be allocated between all the harm-generating sources in such a way as to reflect the 
marginal damage arising from each source.?! 

Even if the damage costs can be assessed with reasonable accuracy, there is the 
further problem of predicting how actors will respond to the imposition. The 
economic models typically assume that such response will be elastic, that is, the 
actors will reduce their output or the externality to meet the increased cost. But the 
degree of elasticity will vary significantly according to such circumstances as: the 
competitiveness of the product market; the rigidity (or flexibility) of the 
technology used; and the availability and cost of suitable alternatives.7? For this 
very reason, tax regimes are inappropriate for dealing with emergencies or 
situations involving catastrophic losses; regulatory instruments with sharper 
deterrence or preventative characteristics are here required.”4 

Given the difficulties both of estimating damage costs and of predicting 
responses to impositions, it has been suggested that in practice taxing authorities 
ought to adopt an iterative or ‘trial and error’ approach: an initial tax rate is set and 
this is subsequently modified as its impact is observed.”5 Tax regimes may be more 
amenable than other regulatory instruments to ‘fine-tuning’ of this kind but, as will 
be seen, costs may arise from the concomitant instability and unpredictability 

Notwithstanding all these obstacles, and just as with determinations of optimal 
loss abatement, the need for an accurate assessment of the prices imposable is 
relative to the administrative costs involved. Here also the goal is to minimise the 
aggregate of administrative and error costs; and the aggregates likely to be attained 
must then be compared with their equivalent under other decisionmaking 
systems.76 

To summarise this part of the analysis, it may be helpful to present the cost 
variables in tabular form. 


Table 4: Administrative and Error Costs 





deterrence pricing 
level of amount of level of amount of 
abatement imposition abatement imposition 
agencies a=H b=L e=L fJ=H 
actors c=L d=L & -H h-L 


71 S Holtermann, ‘Alternative Tax Systems to Correct for Externalities and the Efficiency of Paying 
Compensation’ (1976) 43 Economica 1. See, further, on this ‘linkage’ problem, below 783. 

72 A. Paulus, The Feasibility of Ecological Taxation (Maastricht. Datawyse, 1995) 58-59. For 
summaries of sector specific studies, see eg: (on alcohol) J A. Johnson, ‘Comment: The Case of 
Alcoholic Beverages’ in Bird and Mintz, n 34 above, 106-108; (on tobacco) A.B Trigg and 
N Bosanquet, "Tax Harmonisation and the Reduction of European Smoking Rates’ (1992) 11 
Journal of Health Economics 329, (on motor fuel) P.B.Goodwin, ‘A Review of New Demand 
Elasticities with Special Reference to Short and Long Run Effects of Price Changes’ (1992) 26 
Journal of Transport Economics and Policy 155. 

73 Weitzman, n 38 above, 478. 

74 cee ‘The Optimal Structure of Law Enforcement’ (1993) 36 Journal of Law and Economics 

» 266, 279 
75 Baumol and Oates, n 9 above; DETR, n 20 above, 21. See also Burrows, n 48 above, 121—124. 
76 Burrows ibid 131—135. 
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Each cell represents the administrative and error costs accruing from decisions on 
the level of abatement and the amount of imposition respectively; H indicates a 
high level of costs, L a low level of costs. In making a policy choice between 
deterrence and pricing systems, the costs of the former (a + b + c + d) should be 
compared with those of the latter (e + f + g + A). The crucial variables are those 
involving high levels of costs and therefore the core comparison may be between 
the costs arising from public agencies determining optimal abatement levels (a) 
and the aggregate of the costs from actors making those decisions plus the costs 
from agencies determining the level of impositions (f + g). 


Enforcement variables 


Clearly at the time that a decision is made on the activity there is never certainty 
that the actor will incur the imposition, because enforcement of the law is costly 
and therefore always imperfect. If all legal regimes were subject to the same degree 
of uncertainty that would affect their efficacy, but not impact on the policy choice 
between them. There are, however, significant differences between the regimes in 
this respect." 

Take first private law systems. We have already seen that the coverage of 
externality costs by private rights is incomplete; and this deficit is exacerbated by 
enforcement problems. Even under a pricing-strict liability regime, liability is 
dependent on a rightholder suffering damage and proof that the damage results 
from the tortious activity. The causal link may be difficult to establish and the 
amount of compensation recoverable may be small relative to the costs of bringing 
a claim. Under the deterrence approach, there is the additional difficulty that 
entitlement requires proof of infringement of legal standard, typically that the actor 
failed to take due care. Empirical evidence unsurprisingly suggests that, though the 
proportion of viable claims initiated for road accidents is relatively high, there is a 
significant shortfall in the enforcement of medical malpractice, defective product 
and environmental injury claims.7 

Enforcement of regulatory deterrence systems has the advantage that legal 
intervention occurs at an earlier stage. The contravention typically arises on proof of 
the wrongful act, rather than of the harm which results, thus avoiding problems of 
causation. Moreover, although substantial administrative costs are incurred by the 
enforcement agencies in monitoring behaviour and dealing with contraventions, they 
benefit, in comparison with private rightholders, from scale economies. 
Nevertheless, the use of the criminal law adds significantly to enforcement costs 
in individual cases. There is a more stringent burden of proof, as well as rules of 
evidence and other procedural devices designed to safeguard against wrong 
convictions. Moreover, in interpreting criminal legislation, courts are apt to adopt 
a more literalist approach and ambiguities are construed so as to favour the 
accused.7? This enables firms to engage in what has been described as ‘creative 
compliance’, activities which offend the spirit but not the letter of the law.80 





Tl For a valuable overview of some of the issues, see Shavell, n 74 above 

78 See the studies cited in D. Dewees, D. Duff and M. Trebilcock, Exploring the Domain of Accident 
Law (New York: Oxford UP, 1996) 18, 99, 194-195, 272-273. 

79 PStJ Langan, Maxwell on the Interpretation of Statutes (London: Sweet & Maxwell, 12th ed, 1969) 
238—251. 

80 D. McBarnet and C. Whelan, ‘The Elusive Spirit of the Law Formalism and the Struggle for Legal 
Control’ (1991) 84 Modern Law Review 848. 


780 © The Modern Law Renew Limiued 1998 


November 1998] Corrective Taxes and Financial Impositions 


These costs may help to explain why the proportion of known contraventions 
which lead to formal financial impositions is, at least in Britain,8! very low — 
perhaps in the region of five per cent.82 Economic models of law enforcement 
suggest that, for deterrence to be preserved, higher impositions are necessary to 
compensate for low prosecution rates. As we have already seen,9? practice does not 
support this prediction but it would be rash to infer on this basis alone that 
deterrence regulatory regimes fail. The enforcement process is more complex than 
is implicit in a model which has regard only to conviction rates and formal 
sanctions. First, agencies use a variety of enforcement devices (eg compliance 
orders, revocation of licences) which, because they do not involve a criminal 
process, may be more cost-effective in achieving regulatory goals than 
prosecution. Secondly, the face-to-face negotiation between agency officials 
and defaulting firms, which is a characteristic feature of the enforcement of 
command-and-control regulation, may not be, as some have argued,® evidence of 
the firms ‘capturing’ the agency. Rather, by enabling agencies to educate firms and 
to take account of variations in compliance costs, it may be a rational form of 
targeting compliance on appropriate offenders.56 

Whether or not this approach to regulatory enforcement is more effective than an 
alternative, confrontational strategy is controversial.87 Whatever view is taken, it is 
clear that criticisms of agency practice have contributed significantly to the 
movement towards alternative regulatory forms.®8 For their part, advocates of 
corrective taxation have tended to assume that such systems are easier and cheaper 
to enforce. A careful consideration of what is required for the systems to be 
effective suggests, however, that the assumption may not always be justified.” 

We may begin by noting that, in terms of statutory interpretation, it has become 
somewhat easier to combat ‘creative compliance’ under a tax regime. Originally 
legislation prescribing fiscal impositions was, like criminal legislation, subject to 
literalist construction, thus facilitating tax avoidance.?! This strict approach no 
longer prevails;?? judges now, for example, have regard to the substance of 
transactions, disregarding any artificial steps taken solely for the purpose of tax 
avoidance. 


81 For comperison between British and Amencan enforcement practice, see D. Vogel, National Styles 
of Regulation: Environmental Policy in Great Britain and the United States (Ithaca. Cornell UP, 

1986). A 

See Ogus, n 4 above, 94 and the studies there cited. 

n 63 above 

Rowan-Robinson et al, n 39 above, 244—255. 

BA Ackerman and R B. Stewart, ‘Reforming Environmental Law: The Democratic Case for Market 

Incentives" (1988) 13 Columbia Journal of Environmental Law 171. 

For an economic model suggesting that negotiated outcomes might be more cost-effective than 

prosecution, see P. Fenn and C. Veljanovski, ‘A Positive Theory of Regulatory Enforcement’ (1988) 

98 Economics Journal 1055. 

87 For diffenng views, see eg K Hawkins, Environment and Enforcement (Oxford: Clarendon Press, 
1987); Vogel, n 81 above; B. Hutter, Compliance: Regulation and Environment (Oxford: Clarendon 
Press, 1997). 

88 R. Baldwin, ‘Regulation’ After “Command and Control’ in Hawkins, n 61 above, 66-68. 

89 Mitchell, n 19 above; Poddar, n 34 above. 

90 Kelman, n 28 above, 14 

91 '[I]f the Crown, seeking to recover tax, cannot bring the subject within the letter of the law, the 
subject is free, however apparently within tbe spirit of the law the case might otherwise be', 
Partington v Attorney-General (1869) LR 4 HL 100, 122, per Lord Cairns; and see H.H Monroe, 
Intolerable Inquisition? Reflections on the Law of Tax (London: Sweet & Maxwell, 1981) ch 3. 

92 WD. Popkin, ‘Judicial Anti-Tax Avoidance in England: A United States Perspective’ [1991] British 
Tax Review 283. 

93 See eg Inland Revenue Commissioners v McGuckian [1997] 3 All ER 817. 
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Where a corrective tax can be integrated into a fiscal instrument which already 
exists for revenue-collecting purposes (eg VAT or excise duty), then the marginal 
cost of using the resources, committed by both taxpayers and agencies, for the 
additional, corrective, purpose may be relatively small.” Nevertheless, corrective 
taxes, notably those imposed for pollution emissions,» cannot always be linked 
with existing instruments and the evidence suggests that the administrative costs 
can be substantial.9 

In terms of such costs, there is clearly a world of difference between exacting a 
payment as a routine administrative act and levying a penalty as the culmination of 
the complex criminal justice process. However, the very fact that a pricing system 
requires the regular transfer of payments generates administrative costs which do 
not arise under deterrence systems; under the latter, impositions are payable only 
when there are contraventions.? Further, although pricing transfers may be 
routine, they are not self-enforcing. Some monitoring to ensure that the assessment 
is correct and that appropriate payments have been made is still necessary;* and 
some further sanctions, together with the machinery for imposing them, must be 
available to deal with defaulters, normally through the criminal justice system.” 
The point can be illustrated by a caricatural example. The administrative costs 
associated with collecting money by means of parking meters are, of course, 
significantly lower than those incurred in the imposition of fines for illegal 
parking. But motorists will not voluntarily pay the metered charge unless they 
apprehend that a failure to do so will lead to a greater sanction. 

Moreover, there are reasons to predict that variations in the enforcement level 
may have a less dramatic impact on incentives in a deterrence system than in a 
pricing system. The economic model of deterrence indicates, as we have seen, that 
there is a sharp increase in the liability costs curve at the point where the actor 
moves from the zone of legality to that of illegality. The effect of such an increase 
should outweigh relatively small changes in either the amount of the imposition, or 
the probability of its being incurred, and the actor's incentives are unlikely to be 
affected — in short, in relation to such changes the behavioural response is 
inelastic.!© In contrast, under a pricing system, there is no discontinuity in the 
liability costs curve; rather, throughout it reflects both the amount of the imposition 
and the probability of enforcement. The behavioural response to changes in these 
variables is thus elastic. 
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Non-economic considerations may reinforce this prediction. The very facts that a 
certain type of conduct is labelled ‘unlawful’ and that engaging in it is a ‘criminal 
offence’, leading to a ‘penalty’, may induce compliance, even though on a strict 
cost-benefit calculus the actor would still benefit from it, ie U > pD.!?! The absence 
of an equivalent moral constraint in taxation systems intensifies the need for those 
systems to be strictly enforced and yet, paradoxically, may undermine efforts to 
that end. If the state adopts a morally neutral stance towards a given activity, 
making it merely the subject of a tax or charge, then enforcement agencies may 
lack the impetus, or find it more difficult, to encourage compliance. ! 

Finally, although the impersonal character of monitoring tax regimes may avoid 
the costs and risk of capture inherent in the arms' length relationship between 
enforcement agencies and firms under the traditional regulatory systems, some 
benefits may also be lost. Officials can no longer play an educative role which, 
particularly in relation to less well informed, smaller firms, may not be 
unimportant.!0? 


Targeting the imposition 


What is desirable, by way of optimal loss abatement, may not vary significantly 
between actors engaging in the same activity, for example the manufacture of risky 
products. That is because the abatement costs and the damage costs are largely 
homogenous. For certain activities, notably pollution, this is not the case: 
abatement costs may differ significantly between firms; and damage costs will 
depend on such variables as climatic conditions, the sensitivity of the local 
environment and the number of dischargers. In such a context it is clear that a 
pricing system prescribing impositions which reasonably reflect the damage costs 
will generate more efficient incentives than a deterrence system which promulgates 
uniform standards, since under the latter actors will not be motivated to apply, or 
develop, cheaper modes of abatement.!9* This does not hold if the standards are 
individualised, and environmental deterrence regimes often allow for some degree 
of such individualisation.'© But, of course, the administrative costs are very high 
and there are additional problems. The public agency will normally have to rely on 
information provided by firms who will be motivated to exaggerate the abatement 
costs.!06 And, once the standard is set to reflect those costs, the firm will have no 
incentive to devise cheaper abatement methods. 

While, in these respects, there would appear to be clear advantages to a pricing 
system, further investigation reveals some ambivalence on the issue. The system 
requires there to be a close linkage between the imposition and those features of 
the activity which generate the externality.!? In relation to pollution, it may be 
possible to relate the imposition directly to the technical characteristics of the 
emissions (the concentration and flow of the harmful substances), but the 
administrative costs will be high, perhaps equivalent to those incurred in 
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individualised standards. And, if — as with agricultural ‘run off’ — there is no ‘point 
source’ for the pollution, such costs will be prohibitive.!08 The alternative is to 
identify and tax inputs into the production process which are causally related to the 
harm, in the sense that those subject to the imposition are, because they are most 
responsive to price increases, likely to modify the externality.!°? However the 
complexities of causation may then render targeting of the imposition difficult!!0 
and perhaps arbitrary, risking costly distortions in the production process.!!! The 
point is illustrated by a Norwegian attempt to charge for domestic refuse collection 
by levying an imposition on sacks that householders were required to use for 
refuse.!!? The assumption was that the number of such sacks would proxy the 
amount of refuse; but some householders responded by overfilling the sacks or 
illegally dumping, rather than by reducing the refuse. 


Predictability and stability 


A. major difference between impositions under criminal and civil law systems on 
the one hand and those under taxation systems on the other concerns the time at 
which the amount is assessed and hence the predictability of what must be paid. As 
regards civil law liability (whether under a negligence-deterrence regime or a strict 
liability-pricing regime), the imposition is determined ex post according to the 
amount of harm actually suffered by the rightholder. The parameters of the 
sanctions available to the courts under a criminal law regime may be known to 
potential offenders, but judges normally have a broad discretion as to the 
appropriate penalty. 

In contrast tax rates should be set prior to the relevant transaction.!!? Ex ante 
assessment constitutes an economic advantage, since actors are able to employ 
resources more efficiently in an environment of known and stable costs. Moreover, 
if the activity gives rise only to a risk of damage, and the amount levied adequately 
reflects the predicted range and extent of that risk, the actor will be better placed to 
cover the cost than if the imposition is based on the actual harm suffered — which 
may be idiosyncratically high.!!^ Nevertheless, it may be very difficult for the 
authorities to form feasible estimates of the risks generated by individual actors. 
Take the case of industrial accidents.! 5 While the accident records of larger firms 
may be such as to provide statistically reliable evidence for this purpose, that 
would not be the case for smaller firms: the tax would either be too high for firms 
with an accident record, or too low, for firms without one.!!6 It follows that, in 
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general, tax systems cannot provide appropriate incentives for socially desirable 
levels of care in relation to risks of relatively low probability.!!7 

Some of the advantages of ex ante assessment may be lost if impositions are 
subject to early or frequent change: stability is as important as predictability. The 
very fact that rates are calculated before the event increases the possibility of error 
necessitating adjustment. Indeed, as we have seen,!!8 given the problems of 
predicting the response of actors to taxation, it is envisaged that some ‘fine-tuning’ 
may be necessary for that instrument to achieve the desired goal.!!? 

Changes also generate high administrative costs. It is sometimes claimed that 
adjustments to tax rates are cheaper to process than equivalent amendments to 
other regulatory instruments.!20 This view seems to be based on the assumption 
that, while changes to regulatory standards are typically the subject of extensive 
policy and political debates, marginal adjustments to tax rates can be effected by 
administrative acts and, as such, acquire only a low profile. It is, however, doubtful 
whether tax changes are as easy to accomplish as is suggested. In the UK, a 
legislative instrument is necessary, and therefore some degree of parliamentary 
scrutiny will occur. That, in turn, is likely to involve political bargaining which 
may be just as intense — or even more so — as that occurring over the formulation 
of, or amendment to, traditional regulatory instruments.!?! Moreover, as will be 
seen in the next section, there are grounds for believing that in the context of such 
political bargaining, the pursuit of public interest goals by means of tax measures 
may be particularly vulnerable to private pressure group activity. 


Accountability and government control 


In evaluating the relative ability of different systems of financial impositions to 
achieve desired public interest outcomes, we have so far highlighted the 
importance of administrative costs. Now, while the aim may be to minimise the 
latter, it has to be recognised that a significant component of those costs arises 
from the institutional structures and procedures which render the regulatory 
authorities accountable for their decisions. Such accountability provides some 
assurance that the decisions are consistent with the public interest goals of the 
regulatory regime. 

Accountability exists not only to control errors which may result from 
incomplete information but also to ensure that decisionmakers are not diverted 
by private interests and influences from pursuing the public interest goals. We have 
here what economists refer to as a ‘principal-agent’ problem.!2? The necessary 
discretion conferred on agents (here bureaucrats and regulatory agencies) to 
translate policy goals into legal instruments and detailed rules may be such as to 
allow them to behave opportunistically. A considerable literature has emerged 
from the public choice school of economic theory suggesting that private interest 
groups, particularly those representing the regulated industries, are able to exploit 
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this possibility, leading to regulatory outcomes which are not justifiable on public 
interest grounds.!2? 

The principles of administrative law, reflecting the process values of equality 
before the law, transparency of decisionmaking, consultation and participation, and 
the reasonableness of the exercise of discretion, exist to constrain such behaviour. 
The extent to which they are successful in relation to traditional deterrence 
regulation is a controversial issue which cannot be explored here.!?* My concern is 
rather that insufficient attention has been given to the question of accountability 
under corrective taxation regimes.!?5 

Control of the taxation powers of government has indeed always been a notable 
feature of constitutions.!% In Britain, this primarily takes the form of securing 
adequate parliamentary scrutiny of fiscal measures, !?7 doubtless because the focus 
is on protecting the citizen against arbitrary or exorbitant revenue-raising by the 
Executive. Accountability of this kind is not so obviously appropriate for dealing 
with impositions designed to induce behavioural changes.!?? Since attention is 
concentrated on the imposition itself, rather than on any benefits which it may 
engender, parliamentary scrutiny serves more to restrain taxation than critically to 
review its use for social purposes.!2? The position might be different if, and to the 
extent that, taxes were to be earmarked.!9 But earmarked taxes are not popular 
with governments who prefer to treat revenue-raising and public expenditure as 
separate functions and to retain control over the latter.!?! 

Nor does taxation procedure provide an adequate opportunity for third parties, for 
example those who may be harmed by the conduct, to influence outcomes.!?? This 
contrasts sharply with their role in relation to more traditional regulatory forms, both 
as consultees to reform proposals!?? and as litigants initiating judicial review of 
agency decisions.!?* In such contexts, pressure groups representing a broader range 
of interests may have less power than those representing regulatees,?5 but at least 
they will make their presence felt. When complex and technical tax provisions are 
being debated, the narrower-based groups exert even greater power, because they 
have the resources to spend on expert advice and advocacy and it is easier for them to 
disguise their influence in legal and economic jargon.! 
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While parliamentary scrutiny may provide some degree of democratic 
accountability, it does not loosen the strong control which the Executive has 
on fiscal matters: the latter alone can make legislative proposals and the 
possibility of non-government amendments is circumscribed.!37 The concern of 
governments to retain such control has had implications for the use of corrective 
taxes in European law. Under the EC Treaty, taxation remains predominantly a 
matter for national legislation.'38 Although some harmonisation of tax is 
envisaged, this can be achieved only by a unanimous decision of the Council of 
Ministers,!?? in contrast to the majority voting rule which applies to most other 
regulatory areas. Unsurprisingly, it has proved to be difficult for Member States 
to reach agreement on corrective tax measures, notably in the field of 
environmental pollution.!49 


Conclusion 


Although lengthy, this paper does not contain a comprehensive analysis of the 
corrective tax as a regulatory instrument. I have not surveyed the operation of 
systems which have been introduced, nor the numerous studies which have been 
made of them. My concern has been to relate the device to other legal forms 
involving financial impositions and, in doing so, to explore the principal theoretical 
issues which arise. 

The conclusion which emerges is that the use of corrective taxes is, in general, 
more problematic than appears from the abstract models formulated by 
economists, notably as regards administrative costs, targeting and accountability. 
This is not to imply that they are necessarily inferior to more traditional 
regulatory forms. In some circumstances they may be the only feasible way of 
inducing behavioural change. This can occur where legal compulsion is 
inappropriate because the relevant activity is considered 'immoral', rather than 
harmful, ^! or, if the activity is harmful only to the actor, because, on paternalist 
grounds, *we seek to nudge consumers gently in the direction of desired 
consumption patterns'.!^? Further, since it is released from the binary structure 
(legality and illegality) adopted by traditional coercive legal instruments, 
corrective taxation may appear to be better suited for dealing with activities 
which need to be controlled rather than prohibited.!4 However, as the analysis in 
this paper has revealed, a careful investigation of how it operates in practice is 
required before it can be envisaged as a viable solution to many problems of 
market failure. Given too the likelihood that governments will be reluctant to take 
the radical step of replacing conventional systems by corrective taxes, much 
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more work needs to be undertaken on how deterrence and pricing systems can be 
combined to achieve desired outcomes.!4 

Whatever may be the prospect for the further use of, and experimentation with, 
corrective taxes and other economic instruments, it is likely that they will remain 
on the political agenda. Hitherto lawyers have perhaps been too insistent on 
compulsion to implement regulatory goals. They must adapt to, and bring their 
experience to bear on, other approaches. 
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Personal Pensions Misselling: The Causes and Lessons 
of Regulatory Failure 


Julia Black and Richard Nobles* 


The retail financial services industry is currently undertaking the largest review of 
past business that has ever been experienced. The reason: the possibility that a 
large number of people during the period 1988-94 gave up their rights in (or right 
to belong to) occupational pension schemes (OPSs) in exchange for inferior 
entitlements in personal pension schemes. Life companies, independent financial 
advisers, banks, building societies, in short anyone who has sold a personal pension 
(PP) policy during that time, are being required by the regulators to examine over 
two million sales to see whether policy holders should be compensated. This is not 
an example of regulation seeking to punish a few rogue members of an industry; it 
is the industry itself which has been found wanting by its regulators. 

This article explores how both industry and regulators arrived at this position: 
what the pensions misselling episode consists of, what factors caused or 
contributed to it, and what lessons may be learnt.! Pensions misselling was more 
than just outrageous selling practices, aberrant salesmen, dubious transfer values or 
insistent customers, and is due to more fundamental factors than over-expansion by 
firms or ignorance by or of regulators. It is all of that, but it is also more. The 
pensions misselling episode manifests a critical failing in the regulatory structure, 
which cannot simply be blamed on the novelty of the regulation or the climate of 
the time. 

There is no single causal factor which gave rise to pensions misselling. Rather, 
misselling arose, and continued undetected, because of the complex interaction of a 
range of factors. Political ideology, product complexity, regulatory novelty, 
industry dynamics: it is not so much the presence of each individual factor which 
gave rise to misselling, as their interaction. These factors were to an extent context 
specific, but pensions misselling cannot be regarded simply as an aberration, a one- 
off, an unrepeatable episode. For one of the principal features of the misselling 
episode was regulatory blindness, on the part of firms and regulators: no-one took a 
strategic look at what regulation required in any one instance. No-one looked at 
pensions as posing particular problems because no-one knew or thought to look. 

Four broad lessons can be drawn from pensions misselling. These lessons relate 
to firms, regulators, and to the regulatory system as a whole, that is, the interaction 
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of regulators, regulated, and the supposed beneficiaries of regulation — investors. 
First, for firms, the pensions misselling episode (or more accurately, its 
consequences in the form of the current review of past business and disciplining 
by regulators) demonstrates all too clearly that regulation has to be treated as an 
issue which is central to management strategy. Compliance cannot be an ‘extra’. 
Every part of the organisation has to be examined for its contribution to 
compliance. Is the training sufficient? Do the incentive regimes in place to ensure 
sales undermine compliance? Are internal monitoring systems likely to pick up 
poor advice? Is the senior management sufficiently committed to the selling of 
only ‘good’ business? Moreover, misselling shows the need for a dynamic 
approach to compliance: the need to continue ‘thinking through’ the implications 
for compliance when further changes in either regulation or business strategy are 
considered. 

Second, on the part of regulators, pensions misselling indicates that there has to 
be an awareness that a particular area of business poses particular risks from the 
point of view of investor protection, and what those risks are. The idea of ‘risk 
based’ supervision is currently all the vogue in financial regulatory circles,? but the 
pensions episode shows that for this to work, the regulator needs to have specialist 
knowledge of individual product and business areas. Once regulators became 
aware of how personal pensions differed from occupational pensions then they 
could start to devise rules and adopt monitoring strategies accordingly. Without 
that knowledge, pensions misselling could, and did, occur. 

Third, pensions misselling shows that regulation itself has to be seen as a factor 
which contributes to regulatory risk. Pensions misselling illustrates the unintended 
consequences and unforeseen effects that regulation can have, and the need to try 
to anticipate these as far as possible. Regulation created new risks. Awareness of 
regulatory risk thus has to extend to the potential impacts of current and proposed 
regulatory policies and requirements and to the preferred regulatory response 
should they arise. 

Fourth, the episode raises fundamental issues of the nature of the relationship 
between firms and investors, of the role of general rules such as those of suitability 
and ‘know your customer’, and the relationship, and respective responsibilities, of 
firms and regulators. We will show that it was a failure to think through the 
implications of the broad duties in the particular context of pensions business 
which was a critical element in the misselling process. The conduct required by 
rules such as suitability, know your customer and best advice is not mechanical: 
there is no list of specific actions which have to be done which can act as a 
checklist both for firm and regulator. To operate effectively, general rules have to 
be supported by a shared understanding of what it is they require, such that they 
can be applied appropriately to new or changing situations without the need for 
further specification or explanation. Until such an ‘interpretive community’ exists, 
general rules will be limited in their effectiveness. That said, and for reasons we 
will demonstrate, these general rules may still provide useful benefits when 
seeking to regulate under conditions of uncertainty. 

The first three parts of the article examine the different aspects of the pensions 
misselling episode. The first part sets out briefly the regulation which was intended 
to govern the sale of PPs, the nature of the pension product, the legislative changes 
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which made PPs selling possible and the Conservative government’s role in 
promoting PPs. The second part examines the market for and marketing of PPs, the 
structure of the industry which was producing and selling PPs, the training, 
supervision and remuneration of sales forces, including Independent Financial 
Advisors (IFAs), and their selling practices. The third part examines the structures 
in place to try to ensure implementation of the regulation in this industry: the 
compliance structures within firms and the regulatory enforcement processes, and 
explores how and to what extent pensions became marked out as a particular 
problem area. The final part develops the lessons that the episode has for 
regulatory policy and its implementation. 


The structure of the regulation, the nature of the product and the 
creation of the choice 


Regulating the sale of personal pensions 


Any study which purports to be one of regulatory failure has at least to set out what 
the regulation actually required. Pensions selling is a very particular business 
which differs from the sale of most other types of retail savings products in that 
there may be another product against which the PP should be directly compared: an 
OPS. PPs are investments within the meaning of the Financial Services Act 1986 
(FSA).4 Those engaging in (inter alia) their sale and marketing are governed by the 
rules made by regulators operating under that Act. OPSs are not regulated under 
the FSA. The sale and marketing of the latter, to the extent that it exists, is 
therefore not subject to the FSA.5 

In the period 1988—94, three principal regulators were involved in regulating 
firms who engaged in the sale of investment products, including PPs: SIB, which 
regulated the banks and building societies; Lautro, which regulated the life offices, 
and Fimbra, which regulated the IFAs.$ They all shared a (more or less) common 
set of rules. In essence? these required any person advising on or recommending an 
investment product to obtain sufficient information from the customer as to his/her 
financial circumstances (the ‘know your customer’ rule);? to advise only those 
products which were suitable for the customer;? to recommend only that product 
which would best meet the customer's needs (‘best advice’);!° to disclose material 
interests,!! (on the part of IFAs the fact that they received commission)? and the 
status of the adviser;? to give ‘sufficient information’ at point of sale to enable a 
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customer to make an informed investment decision;!4 and to provide details of the 
product,!5 including illustrations of returns at rates prescribed by the regulators, 
and the charges and expenses, again the rates being prescribed by the regulators. 

These rules applied to advice given on PPs as they did to advice given on any 
investment product.!6 The role of each of these rules in the PPs episode is 
disputed," but the greatest controversy surrounds the rules of ‘know your 
customer' and suitability. Together, these enshrine the central duties of investment 
advisors, and they are broadly framed. The ‘know your customer’ rule requires that 
the advisor seek any information from customers as to their financial 
circumstances and investment objectives *which might reasonably be expected to 
be relevant in enabling it to fulfil its responsibilities to them.’!8 The suitability rule 
requires an advisor not to make a recommendation to a customer unless the 
recommendation is suitable, having regard to the information about the customer 
which the customer has disclosed or ‘other facts of which the firm is, or ought 
reasonably to be aware. !? 

These duties, in particular that of suitability, have been repeatedly emphasised 
by SIB to be key elements of the investor protection regime,”° but exactly what 
they require in any particular circumstance has been a matter of considerable 
debate. SIB has always maintained that the duty has a comparative aspect, and that 
inherent within the duty are two principles: that the investment recommended 
*must not be one which on any reasonable view the customer would be better off 
without', and that an advisor should not recommend a product when another type 
‘would plainly be more appropriate'.?! However, during the period in which most 
of the misselling occurred, 1988—92, there was no guidance from the regulators as 
to what exactly the duties of know your customer and suitability required in any 
particular case. 

In July 1992 Lautro and Fimbra issued guidance as to what these rules required 
in the case of pensions advice.” The reasons for the issuance of that guidance and 
its details will be explored below, but in short it required advisors to obtain quite 
detailed information about any OPS which a person was in and the rights and 
benefits which the investor had under it. In addition advisors had to consider 
subjective factors such as the investor's own age, likely career path, and attitude to 
risk. 





14 From 1990- Financial Services (Conduct of Business) Rules 1990 r 5.12A 

15 SIB 1987 Rules rr 5.11, 5.12, 5.14, Lautro r 5.16 (charges and expenses), initially these had to be 
given at point of sale; after 1990 they were given during the cancellation period 

16 The rules on illustrations were different: pension benefits were shown in money terms, benefits of 
life policies in real terms: SIB Rules rr 5 11 and 5 12. This allowed PPs to be sold using quoted 
figures resembling telephone numbers 

17 Some suggest, for example, that part of the problem lay with the use of standard charges and 
illustrations. Tbe regulatory requirement to quote standard charges instead of office specific charges 
meant that the scale of these charges was substantially understated, see eg ‘Pensions Survey’, Money 
Management, October 1993, 57. 

18 SIB Principle 4. The rule applies to advisory and discretionary customers. 

19 SIB Principle 16; the relevant SIB, Lautro and Fimbra rules were substantively the same. 

20 Sce, for example, SIB, Regulation of the Marketing of Investment Pioducts‘and Services, A Policy 
Statement, March 1991; Regulation of the Marketing of Investment Services and Products: report of 
a Review Committee, March 1990; SIB, Retail Regulation Review, Discussion Paper 2, Polarisation, 
September 1991 

21 SIB, DP 2, n 20 above, para 26. Sec also SIB, Policy Statement, n 20 above, para 18. 

22 Lautro EB 16; Fimbra Guidance Note 7. 

23 EB 16, para 1 05. Fimbra Guidance Note 7. 
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‘Misselling’ personal pensions 


Basing itself broadly on this guidance, in 1993 KPMG Peat Marwick was asked 
by SIB to examine the files of a representative sample of firms regulated by 
Fimbra, Lautro and IMRO to see what evidence of compliance there was with the 
rules thus interpreted.?* The files chosen involved transfers from defined benefits 
schemes to PPs. The research found that only nine per cent of firms files showed 
substantial compliance. In particular, 61 per cent of files indicated that the 
advisor did not appear to have adequately determined the investor's attitude to 
risk, 85 per cent showed no evidence of alternative pension arrangements having 
been considered, and in only 23 per cent of cases was there an adequate analysis 
supporting the recommendation. As KPMG looked simply at the state of firms’ 
records, the research does not of course show whether that information was not 
asked for, or the quality of advice given. Therefore, it could be argued that there 
has been no misselling: firms may have in fact complied with the rules of 
suitability and best advice but simply failed to record sufficient information for 
that compliance to be proven.” As will be explored below, however, the signs for 
compliance are not auspicious and it is probable that a considerable degree of 
misselling occurred. 

Before we go on to examine the factors which led to this situation, it is important 
to understand what is meant by ‘misselling’, and how this relates to the general 
duties just described. Misselling could refer to any one of a range of situations. It 
could refer to deliberate strategies to sell products to people which the firm and/or 
salesman knew were not suitable for them. It could refer, separately or in addition, 
to aggressive sales tactics: buying the names and payroll details of miners who 
were being made redundant; using credit cards to slip the locks in nurses homes. 
Alternatively, or in addition, misselling could mean failure to give advice where 
advice was needed: giving a person details of a PP plan, stressing its benefits, but 
not making a final judgement on its benefits in comparison with an OPS. Finally, 
misselling could mean ignorant and incompetent selling: selling a product which 
was not suitable, unaware of the need to make comparisons with any other type of 
pension. 

At their core, however, the different types of misselling have one common 
factor, that the person was sold a product which meant that they would be placed 
at an actual or potential financial disadvantage, and that the investor neither knew 
of nor wanted to take that disadvantage or the risk of it occurring.26 And it is this 
core meaning which links misselling to the FSA: salesmen who knew their 
customers should have advised them not to purchase PPs. The following sections 
set the context in which this misselling occurred, looking at the choices available 
between pension products, and the circumstances in which financial disadvantage 
can arise. 





24 Report by KPMG Peat Marwick, SIB, January 1994. 

25 The review process will not reveal any further information as most firms have abandoned testing for 
compliance and have simply conceded the point (75 per cent of life offices by June 1997): 
Investigation into the Pension Review Process for the ABI, Coopers and Lybrand, June 1997, 25. 

26 The relationship between the regulatory breaches identified in the KPMG survey (failure to keep 
adequate records) and any of these types of musselling is difficult to quantify, Whilst figures for 
inadequately documented sales can be estimated with some precision by extrapolating from the 
survey, it is not possible to tell what percentage of PP sales was due to misselling This has not 
prevented estimates of number of pensions missold from being widely reported in the press, and 
gaining considerable authority. 
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Creating the product, providing the choice 


The explosion in PP sales in 1988-89 was made possible by key changes to 
pensions law, changes driven principally by the ideology of personal choice and by 
an attempt to reduce the State’s liability to fund pension provision through the state 
earnings related pension scheme (SERPS). The Social Security Acts of 1985 and 
1986 introduced three key reforms of the law relating to pensions: allowing 
individuals to contract out of SERPS by taking out an ‘appropriate personal 
pension’ (APP) operated by a private sector product provider,” allowing those 
who had accrued benefits in an OPS but who no longer worked for the same 
employer to have a statutory right to exchange their deferred benefits for a transfer 
payment which could be used to purchase benefits in another OPS or a PP;?8 and by 
nullifying any provision in a contract of employment which purported to make 
membership of an OPS compulsory,?? allowing individuals either to opt out of their 
company scheme whilst still employed by that employer, and take their deferred 
benefits into a PP, or not to join the company scheme, and to take a PP (or no 
pension) instead. 

These changes fundamentally altered the pensions market. Prior to 1988, the 
pension choices for those who were employed were limited to an OPS operated by 
their employer which they may have been compelled to join under the terms of 
their employment, or if they were self employed (or if their employer offered no 
scheme) to a retirement annuity contract under s 226 of ICTA 1970. This meant 
that if a person was employed by a company which offered them membership of an 
OPS, then they had to join that scheme, either because they were compelled under 
their employment contract to do so, or because it was the only way they could 
enjoy any tax relief on their retirement provision. 

The changes introduced by the 1985 and 1986 SSAs gave the employees of firms 
which offered OPSs new choices. Henceforth they could choose whether to belong 
to the OPS, or to rejoin SERPS, or to take out an APP. 


Comparing personal and occupational pensions 


Although there is evidence that APPs were missold to former members of 
SERPS,” they are not part of the review process and SIB has stated that it does not 
intend to order their review.?! Rather it is the sale of PPs to those who decided to 
transfer their deferred benefits from an ex-employer's scheme to a PP (transfers), 
to those who decided to opt out of a current employer's scheme into a PP, 
transferring their deferred benefits (opt outs), and to those who decided to take out 
a PP instead of joining their OPS (non-joiners), which is the subject of the current 
pensions review, and on which we will focus here. 

The choice given to the actual and potential members of the OPS by these reforms 
was not easy to make.?? The funding of the pension, the nature of the benefits and the 
distribution of the risk all differ between OPSs and PPs. The employer is required to 





27 SSA 1986 32 

28 Oras 32 buy out contract: Finance Act 1981, s 32 (now ICTA 1988, s 591(2Xg)). 

29 SSA 1986 s 15. 

30 In December 1993 the DSS published statistics showing that nearly one million women who left 
SERPS to invest in PPs earned too little to benefit from the change. 

3| Press Release, March 1996. 

32 The difficult comparisons required were pointed out in 1987-88 in the financial press. See for 
example, B. Moss, ‘Pensions. In or Out of the Company Scheme?” Money Management November 
1987, 95—100, and by the National Association of Pension Funds, Future Perfect, 1988 
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contribute to the OPS.?? In contrast, the employer is not required to contribute to a PP, 
and usually does not do so. Under a defined benefits OPS, an individual's pension is 
dependent on their length of service and their salary on leaving. The OPS has to 
increase these annually by 5 per cent or RPI if less,?4 and the OPS may also provide 
for discretionary increases. Under a PP35 the amount paid on retirement is dependant 
on three factors: the investment performance of the fund into which the contributions 
have been paid, the fund manager's charges, and the price of the annuity contracts 
which the fund is used to purchase at the time of retirement. Whether the PP increases 
during retirement depends on the nature of the annuity purchased. Provisions for early 
retirement can also differ. Some OPSs allow early retirement without imposing a full 
actuarial penalty. Whereas all PPs allow retirement from the age of 50 (which was a 
key selling point) this is usually possible only with a reduced pension as the fund will 
not have had as long to accumulate, so reducing the amount available to buy 
annuities, and the company may impose a penalty. 

Depending on their respective terms, an OPS may offer other benefits which a PP 
does not: a widow's and/or dependant's pension; a payment on death before 
retirement (usually a tax free lump sum of up to four times the salary at the time of 
death plus a spouse's pension based on the total period of membership had the 
employee reached retirement, plus dependants' benefits), and protection for ill-health 
before (and, eg in the case of the Mineworker's Pension Schere, after) retirement. 

Comparing these different forms of pension is made easier if one looks at their 
respective capital values. Schemes with very different funding and benefits can be 
compared by asking an actuary to value their respective entitlements. However, 
this (relatively) simple method of comparing OPS and PP benefits disguises a 
number of difficulties. First, an actuary's estimate of the cost of providing different 
benefits does not always reflect their value to the individual concerned. Those who 
are married and have children will place a higher value on any partner's and 
dependant's pensions. Second, members often fail to appreciate that what they are 
giving up is not simply a retirement pension. OPSs commonly offer death and ill- 
health benefits. Third, despite the use of actuarial guidelines,?9 the valuation 
process may vary for two main reasons: the fact that the actuary is entitled to 
disregard certain discretionary benefits if the trustee so directs, and the fact that 
actuaries may make differing investment assumptions.?7 

Further, the risks faced by employees differ between the two types of pension. 
Under a defined benefits OPS, the employer must ensure that the combined 
contributions of itself and the employee are sufficient to fund the promised 
benefits. The employee's risk is that the employer will not discharge this 
obligation? or that the funds will disappear through fraud: the Maxwell risk. Under 


33 s 590(2X«d) ICTA 1988, and Pensions Schemes Office Practice Notes on the Approval of OPs 
Schemes (IR 12 1997) para 5.1. 

34 [Introduced by the Pensions Act 1995 s 51 for service after April 1997 

35 And under a money purchase OPS: the decision whether to take out a PP is thus also dependant on 
the nature of the OPS. 

36 See Institute and Faculty of Actuaries, GN 11, Retirement Benefit Scheme — Transfer Values, and the 
OPSs (Transfer Value) Regulations 1985 (SI 1985/1931) reg 3(2). 

37 Pension Law Reform: the Report of the Pension Law Review Committee Cm 2342-1 (1992) (the 
Goode Report) criticised the GN 11 guidelines as being too wide: para 4.7.31—4.7.40. See also, 
"What's Wrong with Transfer Values?’ PIRC/Union Pension Services (1990); and KPMG Report, n 
24 above, para 3.8 

38 Prior to the PA 1995, s 56, there was no minimum funding requirement But the OPSs (Disclosure of 
Information) Regulations 1986 (SI 1986/1046) required the scheme actuary to certify at cach 
valuation whether the scheme was solvent on a discontinuance basis. 
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a PP, employees must ensure that they contribute sufficiently to the pension to fund 
an adequate level of provision, that the fund will not be eroded by the fund 
manager's charges, and that the fund manager produces an adequate investment 
return on the fund. Even then, unless annuity rates at retirement are sufficiently 
high (ie that the fund will buy contracts which provide the desired annual payment) 
the employee will suffer disappointment. 

Thus the decision whether to take out a PP is not often an obvious one. That said, 
because of the loss of employer's contributions to a PP, taking out a PP instead of 
joining or remaining in the OPS whilst continuing to work for the same employer 
(opting out) could only reasonably be expected to bring financial benefit to a few: 
viz those who did not expect their total period of employment with the current 
employer to exceed two years,*? or those employees who were young, single, and 
childless, and in a scheme whose benefits were so poor that not only were they not 
benefiting from their employer's contributions, but their own contributions were 
subsidising the benefits of older workers. But whilst opt outs are rarely beneficial, 
transfers, depending on, inter alia, the transfer value paid by the OPS, the terms of 
the PP, likely investment performance, level of contributions and charges, and on 
whether the employee actually wanted the additional benefits provided under the 
OPS, could be. 


Creating demand: Government promotion of personal pensions 


Despite the difficulties and hazards of choosing between an OPS and a PP, 
Government advertising celebrated the new choice unreservedly: leaflets, 
newspaper advertisements and television commercials showing workers wearing 
chains, gags, straight jackets, or locked in boxes. Advertisements announced the 
new ‘freedom to change [your] pension arrangements’, ‘the right to keep the same 
pension when changing jobs’ and ended with the message ‘the right pension for 
you is now yours by right'.* When the proposed right to take out PPs was debated 
in Parliament, the government was aware of the risk that wrong decisions could be 
made, and sought to rely on investor protection measures to prevent this. In reply to 
a proposal that persons leaving OPSs should be specifically advised of the risks 
involved, and their trade union informed of their intention, the Secretary of State 
announced: ‘We intend to ensure that people are made aware of the fact that the 
nature of a money purchase pension scheme differs from SERPS and from an 
occupational final salary scheme, and to insist that people understand the inherent 
risks.'4! 

The source of the duties to give this advice was not to be any specific duties 
imposed on OPSs, but the protections anticipated by the Financial Services Bill 
which was going through Parliament at the same time. The inter-dependence of the 
new freedom and the new investor protection regime was subsequently spelt out in 
a policy statement issued by the DHSS just prior to the commencement of PPs,€ 
and in the event, the commencement of the PPs legislation was delayed in order to 





39 After two years you get a deferred pension, SSA 1986, s 10. Before that your own contributions 
would be returned, plus interest, subject to tax (currently 20 per cent). 
40 DHSS newspaper advertisements. See also DHSS, ‘New Pensions Choices’, ‘Information for 


Employees.’ 
41 Social Security Bill, Standing Committee B, 4 February 1986 col 61 


42 ‘Reforming Social Security: Investor Protection in the New Pension Arrangements’, Policy 
Statement by the DHSS, 10 April 1987. 
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enable the rules introduced by the FSA to be brought into effect.43 The new product 
and the new regulatory system were thus introduced on the same day; as we will 
see below, this had considerable implications for the effectiveness of investor 
protection. 

As well as encouraging and endorsing the sale of PPs through advertising, the 
Government also provided financial incentives to PPs. The incentive payment was 
given to those who took out an APP to opt out of SERPS. As initial take up of 
APPs was anticipated to be low, around 500,000, it actively encouraged those who 
were relying on SERPS to exchange their state pension rights for personal pensions 
through giving an additional two per cent rebate on national insurance 
contributions for those who took out an APP. This incentive was also provided 
to former members of OPSs, even when the OPS was contracted-out of SERPS. 
The Government adopted (and the industry advertised) a ‘buy now while stocks 
last’ tactic, allowing employees to backdate their contracting out for 1987-88 
provided the offer was taken up by 5 April 1989. The consequent rush into APPs 
was so great that the administrative systems of neither the life companies nor the 
DSS could cope.“ By April 1989 3.5 million APPs had been taken out, a figure 
which had risen to 5.6 million in 1994—95.45 


Providing personal pensions: the supply 


Having created the market for PPs the government also provided new sources of 
supply, allowing banks, building societies, unit trust companies and friendly 
societies to sell PPs, a market which had hitherto been statutorily the preserve of 
the life companies. New premium income on PPs for life companies rose from just 
under £2bn in 1986 to £5bn in 1989, peaking at £10bn in 1992.46 In the period 
1989—92, PPs business accounted on average for 40 per cent of their new business, 
dropping to around 30 per cent in 1994.4? 

In understanding why the misselling of PPs occurred, we have to look at the 
changes occurring in the retail investments market during 1988-94 in order to 
recognise fully both the task facing regulation and the impact which it had on the 
structure of that market. In particular, we need to examine the structural changes 
and battles for distribution outlets, and the elements on which it had a significant 
impact: the quality of management supervision and control, the remuneration, 
training and competence of advisers, and the pressures to sell. 


Changes in the structure of the industry 


PPs were introduced at a time when the industry itself was going through a 
significant period of restructuring and intensive competition, with banks, building 
societies and life companies converging into the same markets. Life assurance 
companies, with pensions, had managed to retain the majority of the personal 





43 DHSS Press Release, 27 August 1987. 

44 Sec for example ‘The Missing Rebates’, Money Management, July 1990, 57-59. 

45 ‘UK Pensions Market, Facts, Figures and Trends’, ABI Insurance Trends, July 1997, 3. The 
incentive also had unforeseen implications for the Treasury: by 1994-95 the estimated cost to the 
Treasury was £10.5 billion: DSS, Annual Statistics 1994. 

46 ABI, Quarterly Statistics and Research Review, Insurance Trends, July 1997. 

47 ABI Insurance Statistics Yearbook, 1985-95. The annual figures were 1989: 41.8 per cent; 1990: 
40.5 per cent; 1991- 38 per cent; 1992: 39.6 per cent 
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investment market, benefiting from tax relief on premium payments which lasted 
until 1984, and from the statutory monopoly on pension sales, which lasted until 
1988.48 The removal of both these marketing advantages opened the way for banks 
and building societies to compete in these areas. Banks had had a tradition of 
acting as insurance agents through their branch managers. When building societies 
were permitted to offer insurance and investment advice the banks began to 
develop their own products to sell through their established distribution networks.” 
Life companies moved to set up or expand direct sales forces, and to ensure that as 
many brokers as possible sold the company’s products. In this battle for 
distribution outlets both management supervision and the training of advisors 
suffered; moreover, the expansions were frequently uneconomic, increasing the 
need for high volumes of sales to recover the costs of taking on large distribution 
outlets. 

Further structural changes followed from the FSA requirement of polarisation. 
Introduced as a direct reaction to industry practices prevalent in the 1970s and 
1980s, polarisation required that a firm or advisor be either independent, and so 
competent to advise on and sell the products of all companies in the marketplace, 
or tied to a particular product provider company, and be able to sell only their 
products. 

Polarisation provides a classic example of the unintended and unforeseen effects 
of regulation. Aimed at providing clarity for the investor, it prompted a rush to 
secure tied agents, a rush in which commercial commonsense was not always 
obvious, and which, as we will see below, had significant consequences for the 
quality of service received by the investor. Prior to polarisation, life companies had 
typically relied on brokers, including bank managers, to sell their products, and 
brokers usually sold the products of a handful of different companies, benefiting 
from commission and other financial arrangements with those companies. In the 
FSA regulatory framework of polarisation, this situation was prohibited. 
Intermediaries could no longer sell the products of only a few companies: they 
now had to be independent financial advisers and advise on all products, and sell 
that which was most suited to the investor’s needs, or be a tied agent for one 
product provider?! and sell only its products. 

Being able to secure the huge branch network of banks and building societies 
was obviously attractive for the life companies, and would moreover give them 
immediate access to that bank or building society's mortgage business, selling life 
assurance to accompany the mortgages being sold by the building societies and 
banks. The interest in tying firms did not stop there, however, rather it extended to 
firms or individuals of all sizes, qualifications and experience, including those with 
no experience. In addition, and particularly from the end of 1990 until 1992, many 
product providers decided to build up direct sales forces.5? Most had never had a 
direct sales force before, or at least not one of any significance. Only a few, such as 
the industrial life companies or the newer arrivals such as Allied Dunbar, already 


48 The Social Security Act 1986, from 1988, permutted banks, building societies and unit trust 
companies to offer PPs alongside tbe life offices. 

49 See G. Morgan and D. Knights, ‘The Financial Services Act: The Origins, Consequences and Future 
of a Regulatory Regime' (Manchester UMIST, 1990); H. McRae, Developments in the Retail 
Savings Markets (London: Business Performance Group, LSE, 1992) 

50 See ‘Fit to be Tied’, Money Management, August 1992, 23-30 

5| This term is used to denote any firm which designed its own financial products, including but 
extending beyond life companies. 

52 For the 1991 position, see "Training for Gain’, Money Management, August 1991, 26-32; sec also 
McRae, n 49 above, 19—26. 
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relied principally on direct selling. The move to set up direct sales forces was in 
large measure a response to the perceived threat of the banks and building societies 
and concerns for the long term viability of the IFA sector. It was clear that having 
tied with life companies to gain experience of the retail investment market, banks 
and building societies would move into creating their own products and so the 
insurance companies’ opportunities to write volume business through them was 
going to cease. At the same time, it was feared that the regulatory requirements and 
the infrastructure costs required for compliance would put smaller IFAs out of 
business. Those life companies which had traditionally relied upon IFAs for their 
distribution would therefore be doubly disadvantaged: they would lose both the 
IFAs and the banks and building societies, and the latter would moreover give 
them greater competition. The move into direct sales was thus an important aspect 
of the life companies’ strategic positioning to try to maintain access to distribution 
channels. 

The reasons for advisors to tie to a product provider rather than remain 
independent were also clear, and related partly to the regulatory framework and 
partly to commercial factors.? They included, for firms of all sizes, reduced 
compliance costs, the avoidance of the requirement to give disclosure of 
commission (imposed on IFAs); the avoidance of the duty to advise on all 
products available from all providers (to which IFAs were subject under the 
suitability and ‘best advice’ requirements);5* the availability of loan arrangements 
from the product provider,55 the availability of higher commissions,56 the security 
that a tie brought, including ‘halo’ effect of being tied (often) to a household name, 
and the ability (particularly for banks and building societies) to have the best of 
both worlds by setting up subsidiaries which offered independent advice: so called 
‘dual distribution’. 


Management supervision and control 


The battle for distribution outlets had a number of casualties, however, chief 
amongst which was management supervision and control. The rush to secure 
distribution meant that both the direct sales forces and appointed representatives 
were frequently recruited without adequate checks:57 as one senior sales director 
admitted: *we were looking for people capable of producing a reasonable level of 
business, and quality came second.’ The lack of controls over appointed 


53 Sec generally ‘Building Societies’ Last Flicker of Independence’, Money Management, September 
1989, 39-51; ‘Fit to be Tied’ n 50 above, 23-30. 

54 A problem for building societies as much as smaller agents. Building societies were only familiar 
with the life assurance products of the relatively few product providers with which they would deal 

55 Loans were given for repayment of debt (the average figure in 1992 was £20,000), the advancement 
of commission (in 1992 an average of £15,000, but could go up to £100,000) and for business 
development (in 1992 an average of £40,000, ranging between £3,000 and £595,000). See ‘Fit to be 
Tied’, n 50 above, 28. 

56 Tied agents were paid on average 150—180 per cent of the Lautro scale, IFAs 130 per cent. This scale 
was initially introduced by Lautro as the maximum amount of commission that could be paid to IFAs 
oa the sale of particular 

57 At the end of its first full cycle of enforcement visits in 1993, Lautro’s monitoring committee 
reported that 22 per cent of firms, and 35 per cent of life offices had exhibited ‘serious compliance 
shortcomings’. The principal failures which were found were in recruitment processes for sales 
agents, both direct sales forces and tied agents, including failure to check references or indebtedness 
to previous firms; poor record keeping including non-completion of fact finds, failure to supervise 
and adequately control the direct and/or tied sales force, and failings in the training and competence 
systems: Lautro EB 25, paras 2.05, 3.03. 
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representatives (ARs) in particular became a matter of increasing regulatory 
concern. Although the principal firm was meant to take responsibility for 
ensuring the competence of its appointed representatives and their compliance with 
the regulatory requirements,°? frequently that supervision did not occur. Appointed 
representatives were initially firms who had been intermediaries prior to the FSA, 
or who had just set up in business, and whose decision to become tied had had 
more to do with a desire to avoid compliance costs and to benefit from financial 
arrangements with their host company than a desire to forgo their commercial 
independence. They would sell the product only of a particular product provider, 
but they wished to preserve their own business and operational autonomy, 
autonomy which the providers were usually happy to provide. As one sales director 
of the time commented: 


They joined us because they wanted to avoid having to become authorised directly. They 
saw themselves as independent and | suppose they were reluctant to be managed by us We 
built in weak management, not wishing to knock individual consultants, but we were in a 
very difficult position. It took us a long time to exert control. 


The result was, that the rules concerning the member's responsibilities towards its 
ARs were being ‘misread, ignored and even flouted.'9? Ensuring compliance was 
also difficult for the regulator: the contractual nature of Lautro's powers meant that 
as Lautro had no direct contractual relationship with the ARs, it could not act 
against them directly; rather it had to rely on the member to ensure that effective 
monitoring and compliance procedures were in fact implemented. 

These problems of control and supervision applied to appointed representatives 
of all types, but the ‘mega-ties’, those of life companies and building societies, 
posed additional problems. In these cases, the building society would have its own 
management and operational systems, and would not necessarily take kindly to 
having a life company tell it how to arrange these to ensure compliance with the 
FSA requirements. Moreover, it would be putting a significant amount of business 
in the way of the life company. As one ex-enforcement officer stated: 


... because of the wealth of the building societies they were calling the tune. It was the tail 
wagging the dog. The compliance department of the product providers themselves were 
responsible for all of the sales done, but the building societies... were reluctant to be told 
what to do, or did not like being told what to do, they really didn't worry too much about 
what was being sold and about the controls they should have in place... . [The attitude was] 
we sell a lot, you are earning a lot from us, leave it at that. 


Control over ARs was not the only failing: management supervision over the 
direct sales force was often also weak. Most life companies had had no experience 
of direct sales, and some found that the pace of expansion far exceeded that which 
had been anticipated. Expansion occurred either before there was an effective 
management structure in place, or as that structure was being built in parallel with 
it. Further, there was a lack of understanding or awareness of what was involved in 


58 Lautro, EB 5, October 1989, Section 1; EB 14, February 1992, para 2.06—7; EB 25, October 1993, 
para 3.03 See also K. Jebens, Lautro. A Pioneer Regulator (ICAEW, 1996) 55, T]—79; O. 
McDonald, Report on Training and Competence in the Financial Services Industry (SIB, May 1990) 
para 6.06. For this reason, those with extensive AR networks were seen as priorities for early 
periodic inspection visits (EB 14, February 1992, para 2.01—2) and Lautro introduced rule changes 
concerning the member firm's responsibility for ARs and a separate register of ARs to parallel that 
for company representatives (RB 31, March 1990). 

59 Under FSA s 44, a person could be the AR of an authorised firm, without themselves having to be 


60 Jebens, n 58 above, 55 Kit Jebens was chief executive of Lautro from 1989-96. 
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the management of a salesforce, particularly one which was unsalaried and paid on 
a commission only basis. As one ex-regulator commented: 


There was just a huge naivety; they just went into something they didn’t understand and 
didn’t know how to control. Because within their own business and life operation, 
everybody had been around for ages and everybody knew each other, and they thought 
everyone else was like that, and they were actually coming into the real, nasty, cold, 
commercial world. 


This lack of experience meant that there was often insufficient awareness by 
management of what types of systems were necessary to supervise the direct sales 
force. Monitoring systems, for example giving the area sales managers 
responsibility to check fact finds, were designed on the assumption that the sales 
manager would then use these as part of ongoing training or improvement of 
standards; any failings in these were then not examined in depth and explanations 
often easily accepted. As another senior sales director explained: ‘a lot of things we 
did not investigate because we trusted the salesmen and the sales managers and the 
last thing that you wanted to do was to put that trust at risk... . After 1993 we were 
much more forceful and distrusting than before.'$! 


Sales forces: training and competence 


The lack of management control and supervision was compounded by the 
generally low levels of training and competence of sales agents of all types. As 
one ex-regulator commented, ‘advisors did not have the skills to advise, and 
companies were not sufficiently well managed to realise they were sending people 
out with guns who hadn't been taught to shoot.’ Lautro's rules in 1988 required a 
member not to appoint a person as a company representative unless they had the 
‘requisite aptitude and competence',€? but did not elaborate.9 In practice, the 
provision of training for direct sales forces and appointed representatives varied 
considerably, ranging from a two week initial training course, plus private study 
and three to six months of ongoing training, to two hours for an appointed 
representative.“ The average amount of training time an agent of a direct sales 
force had before meeting a customer in a supervised interview was seven and a 
half days; the average time before going out alone was thirteen days, and some 
did not have supervised visits at all.55 Training of appointed representatives was 





61 Some of the failings in management supervision did lead to disciplinary action. In 1992, Lautro 
sought the voluntary cessation of sales by tbe sales forces of three life companies, and formally 
suspended that of another, and in one of its more high-profile enforcement actions, in March 1994 it 
suspended Norwich Union's six hundred strong direct sales force. In June 1994 SIB publicly rebuked 
Barclays Life, and Nationwide (at the time the appointed representative of GRE) suspended its sales 
force in agreement with Lautro. 

62 Lautro Rule 3.5. 

63 Largely due to a desire to anticipate SIB's initiatives on training, Lautro began developing a system 
for the accreditation of training schemes in 1990, with firms to be accredited and advisors assessed 
by | January 1994. Non compliance could result in deregulation of the salesperson or salesforce, see 
Jebens, n 58 above, 56—60. Fimbra introduced in 1991 a requirement for a minimum of one year’s 
experience for registered individual status, provided it was linked with an appropriate qualification. 
These qualifications however could be minimal, and often were: McDonald Report, n 58 above, para 
3.3 Further, under the indirect benefit rules, IFAs could no longer attend product company training 
courses. 

64 McDonald Report, ibid paras 3.4.1—2. 

65 The figures are for 1991 from the survey ‘Training for Gain’, Money Management, August 1991, 
26-32. See further Which?, January 1990, which also heavily criticised the training and competence 
of company representatives. 
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also often minimal.© Most of what training there was focused on the company's 
own products and sales techniques," and training in the requirements of the 
regulatory rules and relevant compliance procedures was ‘all too often neglected 
... or is a small part of the course ... at the end.'6 

Pension's training took the same form as training on the firm's other products: 
advisors were meant to know the technical aspects of the firm's in-house pension 
products, and what they could be sold in conjuction with: mortgages, for example. 
Firms varied as to whether they required sales advisors to have particular licences 
or certification to sell pensions, which would usually mean that a person had to 
have been in the field longer, and have done an extra course. That course was again 
on the firm's own pension product. Although firms also designed, sold and 
operated OPSs for companies, only more senior managers were usually allowed to 
do occupational business, and in any event it was seen as an entirely different line 
of business. So although the knowledge and expertise of OPSs often existed within 
the firm as a whole, this knowledge was rarely, if ever brought across into the 
context of PP sales. Lack of training on OPSs meant that salesmen had neither an 
awareness of the need to make detailed comparisons nor an understanding which 
would enable them to do so. 


Remuneration: the commission question 


The low levels of training and competence were compounded by two factors: the 
high levels of turnover within the life industry, and the remuneration structure. In 
the period 1989—91, for example, between 38—42 per cent of new recruits to direct 
sales forces left within the first year, 54 per cent within two years.9? High levels of 
turnover meant that training was costly for firms. There was also little incentive on 
the part of the salesman to spend much time in training. Most direct sales force 
agents were paid on a commission only basis and were self-employed. Some paid 
new recruits a salary for the first few months, but most did not. For most direct 
sales agents, time spent in training was time not spent selling, and no sales meant 
no income. And the rewards for sales could be great: six figure earnings were not 
uncommon.” 

There have been many hands wrung over the question of commission-driven 
selling and its role in promoting poor advice.?! Certainly for those sales forces who 
were self employed and whose income derived solely from commission, which was 
the model adopted by a large proportion of life companies, there was enormous 
pressure to sell. This came from the individual’s own need for an income (and desire 
for a high one), and from their line management: many companies operated a form of 
pyramid structure whereby the income of the branch and regional managers was 
dependent on the volume of sales achieved by the direct sales agents under them. 





66 A survey of 500 tied agents by Brunswick Financial in 1990 found that one in five had not 
experienced any formal training programme, and three out of five felt that the training they received 
was inadequate: Money Management, June 1990, 20. 

67 McDonald Report, n 58 above, para 3 4.2. 

68 ibid para 6.8. 

69 ‘Training for Gain’, n 65 above, 31. 

70 ibid 32. 

71 See the successive reports of the DGFT in assessing the competitiveness of the commission 
disclosure rules, independent reports written for the OFT (OFT, Independent Financial Advisers and 
the Impact of Commission Disclosure by London Economics Lid, October 1992; OFT, Savings and 
Investments, Consumer Issues, An Occasional Paper to the OFT by J. Mitchell and H Weisner, June 
1992); and the consultative papers forming part of the Retail Regulation Review 1990-92. 
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But we should be wary of making commission the scapegoat (and so by 
implication, the easy solution to the problem). Commission should be seen as only 
part of the whole remuneration, training, appraisal and promotion structure. 
Salaries can be just as volume-related as commissions, although they do perhaps 
provide a safety net which the self-employed, commission-only salesman does not 
enjoy. The non-commission offices, Equitable Life and London Life, for example, 
paid sales-related bonuses to their staff. Others which paid a combination of salary 
and commission required salesmen to earn up to three times their salary in 
commissionable income in order to validate that salary, and only after that level 
would they receive a commission related bonus. Appraisal and promotions can also 
be, and were, largely geared towards volume, and it is only recently that this has 
begun to change. There are other, less formal ways in which pressures or incentives 
to produce sales were imposed: competitions with prizes of luxury holidays for the 
highest volumes of new business; boards up in the office, for example, stating 
every body’s sales figures for the week; the respect which was accorded to ‘high 
producers’. The pressures could be more direct: requiring direct sales force agents 
to pay the company for the use of computers and software, even bill boards and 
literature; loans given to salesmen to buy expensive cars so as to create the ‘right 
image’ with customers. 

These pressures could negate any attention which had been paid in training to 
sales ethics or the niceties of know your customer, suitability or best advice rules, 
any exhortations that were coming down from head office for ‘quality’ business, or 
any efforts that were being made to ensure compliance. Contradictory messages 
were being sent out by the firm to its sales force, and there was often considerable 
resentment expressed by those in the field or in the branches towards those in their 
‘ivory towers’ at head office. As one salesman commented: 

whilst training at [X] was limited in the early days it still covered the regulatory issues and 

still ensured some form of moral selling and ethics... It was the structure by which people 

were paid and pushed to perform that would cause them to circumnavigate those rules. 


Performance was measured in terms of potential sales or new business taken on; 
very rarely, particularly prior to 1993-94, were compliance or complaints or other 
indicators of the quality of business formally taken into account. The exception is 
persistency rates. Monitoring of an individual’s performance has always included 
his or her persistency rates, but this could be a double edged sword. Low 
persistency was accompanied by commission clawback arrangements. Most 
commission to salespersons and tied agents was paid on what was termed an 
indemnity basis. A set percentage of the annualised premium payable over the 
‘initial period’ of the policy (these were industry norms, that for PPs was 27 
months) was paid immediately the first premium was paid. If during that initial 
period the policy was surrendered, then a proportion of the commission had to be 
paid back to the product provider. Companies could also charge interest on the 
amount outstanding. The structure of commission payment and clawback 
arrangements meant that the salesman could end up owing the company large 
sums of money, and the only way in which these could be repaid was by greater 
selling. One salesman described it thus: 


...it was too frantic to stay alive to worry about whether things were going off [ie products 
lapsing]; it was really churning. You would be going back and finding more people to 
replace the ones coming off.. [but] it would be very much more that you realised that you 
had debt building up that you had to pay off, rather than that you .. were selling a wrong 
product or the customer was letting it lapse.. It is the only sector of business that I know that 
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somebody can buy a product, go back a year later and say that they don’t want it, and the 
salesman has money taken back off him after he has spent it 


So although persistency rates and commission clawback could have the potential to 
incentivise the salesman to sell quality business (policies that would stay on the 
books), the combination of clawback, volume-related performance indicators and 
commission-only remuneration could result in a vicious circle: the more contracts 
that were ended, the more commission that would be clawed back; the more that 
the salesman would owe, and so the more he would have to sell. In this cycle, 
questions of best advice and suitability were likely to be low on the agenda. 
Concerns were simply to sell. 


Selling practices and the sales process 


In considering the sale of PPs, although the salesman is usually the central focus of 
attention, in practice four actors have to be considered: the product provider, the 
salesman, the customer and the employer/OPS. 


Product providers and salesmen 

Product providers operated different policies regarding pensions sales. Some were 
aware that opt outs would be more likely than not to disadvantage the investor, and 
told their sales forces and ARs that they should not be sold unless the customer 
insisted. Most regarded transfers as unproblematic: the common industry 
consensus at the time was largely, why can’t our company invest that money to 
produce a better return than the pension scheme? Some operated a deliberate 
policy that customers should not be specifically recommended to opt out and/or 
transfer; rather the advisor should simply tell the person about the PP. In the words 
of one firm's guidelines: ‘The customer must on no occasion be advised to transfer. 
Sales personnel provide information and in the light of this information the 
customer must be the one to make the decision.' The regulatory implications of 
taking this approach, it was felt, would be that the customer would be an 
*execution only' customer under the rules, and so not owed any duties of best 
advice or suitability.7? These firms maintain that they were not trying to avoid 
liability: if the information about the product had been wrong they would have 
accepted responsibility. Explicit adoption of this approach however does suggest 
that these firms were aware of the difficulties of complying with the duties of best 
advice and suitability when doing pensions sales; rather than attempt to do go they 
sought to avoid them.” 

Even if firms were sending out some form of warning messages to the sales 
forces, there was little to reinforce those messages, and, as was noted above, much 
that could cause them to become muted. Some firms maintain that the sale of opt 
outs, for example, was something the sales forces ‘cooked up by themselves’. 





72 That this was not the case was stressed by Lautro in EB 16, and has been the line adopted in the 
review: SIB, Pension Transfers and Opt Outs, Review of Past Business: Part II, October 1994, paras 
310-316; PIA suggested a modification to the SIB guidance to emphasise the limited nature of the 
execution-only exception: PIA, Pension Transfer and Opt Outs: Review of Past Business. Statement 
of PIA's Policy, April 1995, paras 23 and 24. 

73 In the review SIB and PIA have maintained that in the absence of convincing evidence (which has to 
go beyond a customer's signature on a pro forma document to the effect that no advice was given), 
such cases will not be treated as execution-only, and the duties of suitability and best advice have to 
be shown to be satisfied, ibid See further SIB, Pension Transfers and Opt Outs: Further Safeguards 
for Future Business, March 1994, paras 41-48. 
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Certainly there were some horrendous selling practices going on, which were not 
confined to opt outs: salesmen using credit cards to slip the locks in nurses 
homes,” recruiting ex-miners to encourage former workers to transfer out of the 
miners’ scheme, salesmen standing outside pitheads just when redundancies had 
been announced,” buying the pit pay roll lists and phoning up those who were 
going to be made redundant (before those people were even aware of that fact).76 
Nevertheless, the internal monitoring systems were simply not in place for those 
further up the firm to know what was going on, even to know what level of its new 
pensions business was transfers or opt outs: the surveys of business which had to be 
undertaken by the regulators prior to the review?" and the difficulties firms have 
had in identifying from their files which policies were sold in transfer and opt out 
situations is further testament to that. 

Further, even leaving aside the high pressure sales tactics, there was simply a 
great deal of ignorant selling: as one general marketing manager admitted: 'sales 
people were just being told that theirs was the best product, and they believed it, 
as salesmen do.' As noted above, PPs were treated in training as just one more 
product in the product range; there was seen to be no need to educate the 
salesforce as to the product against which the PP was being sold. Nor was there, 
in any of the firms interviewed, any particular system of prior approval or 
particular vetting of pensions sales, at least prior to the issuing of regulatory 
guidance in 1992. Nor was there anything in-built into the mechanics of the 
pensions sale to provide a warning system — certainly not before 1992—93. The 
processing of a pension sale to someone who already had benefits accrued or 
accruing in an OPS was quite simple: the advisor, be they an IFA, AR or 
company salesman, would send in a proposal for a transfer to the product 
provider, and the individual would instruct his pension fund to send a benefit 
statement to the product provider with a transfer value. The investor might in the 
meantime be given an estimated quote, which would then be revised when the 
transfer value came through. Prior to 1992 few apart from specialist pension IFAs 
used any form of computerised transfer value analysis system for comparing the 
respective benefits of OPSs and PPs. Transfer values were not checked, and life 
companies generally did not ask for the basis on which it was calculated or for 
further details of the scheme, such as its practice of increasing discretionary 
benefits. Moreover, given their lack of training in OPSs, few salesmen understood 
what the transfer value represented. 


Investors 

Although the old adage is true, that pensions, like life assurance, have to be sold 
(few investors actively seek out these products), there does actually have to be a 
purchaser. The position of the investor in the pensions misselling episode is 
complex, however. Investors are notoriously ignorant and unsophisticated about 





74 See the reports of the fining by Lautro of Interlife Assurance for misselling to nurses, May 1993: FT 
1 May 1993; interview, ex-enforcement officer (on file with the authors). 

75 See for example, ‘‘‘Leeches’’ at the pit heads’, FT 24 October 1992 

76 Interview, Paul Trickett, NUM, September 1997. See further the TUC report, ‘Justice Delayed’, July 
1997 

TI The KPMG Report, n 24 above, noted difficulties in identifying transfer cases from firms’ files, and 
SIB had to commission a separate study in order to estimate the number of opt outs, which also noted 
considerable difficulty in identifying which pension contracts were the result of an opt out: Pension 
Opt Outs, prepared by Bacon and Woodrow, SIB, October 1994. 
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investment products,’® and evidence suggests that they are equally ignorant about 
OPSs.79 There is generally a low level of financial and investment skills, which 
means that the investor has little ability to assess the advice which he or she has 
received. Investors also believe in brand names, something of which the industry is 
increasingly aware, and will tend to trust something which an advisor of what they 
perceive to be a reputable company tells them. This picture is complicated however 
by the fact that investors express confidence in their ability to handle their financial 
affairs.80 Moreover, they may decide on the basis of non-financial reasons. In the 
particular context of pensions, although few investors can assess the financial 
aspects of moving from an OPS to a PP they may have strong non-financial reasons 
for wanting to move away from their employer: animosity occasioned by recent 
redundancy, for example, or distrust that the money will be there to fund the 
pension, particularly given the Maxwell affair. Or they may decide on the basis of 
a desire to increase take home pay, particularly during a recession.®! 

The regulatory rules do allow for advisors to sell a product which is not suitable 
where the customer is ‘insistent’, and it may be that there are some pension sales 
which in fact would meet this condition. There is certainly a strong feeling within 
the industry that compensation is being paid to people who were quite happy and 
indeed strongly wanted to leave their OPSs at the time the PP was sold to them. 


Occupational pension schemes and employers 

Finally, attention has to be given to the ceding scheme and its employer. When PPs 
were introduced, surveys by the CBI and the NAPF found that employers 
responded largely by being tough on those who opted out,® and by some attempts 
to communicate the advantages of the OPS.83 But pensions are also expensive 
things for employers to run, and administratively time-consuming. Some 
employers encouraged employees to leave their OPS: establishing links with IFAs 
or other salesmen of differing degrees of formality; inviting them onto the 
company premises to give presentations on PPs, sometimes even taking a 
percentage of the commission on any sales. Some product providers even report 
large firms offering their deferred pensioners to them as a group, to avoid the 
administrative problems of having to keep track of them. That said, it was OPSs 





78 In 1991 research commissioned by SIB and Lautro found that ‘most consumers regard insurance 

with little interest and little curiosity and therefore are not inclined to spend much time in *'shopping 

around” or even in improving their knowledge of what products are available’: Review of Retail 

Regulanon: Consumer Research by Taylor Nelson Financial, SIB Disclosures Research Report, 

January 1992, commissioned by SIB and Lautro, 6-7; a finding confirmed by Mitchell and 

Weisner’s study for the OFT (n 71 above). 

Goode, n 37 above, vol 2, chapter 6. 

In a survey included in the Mitchell and Weisner report (n 71 above) when consumers were asked 

how competent they felt in thear general financial affairs, 89 per cent claimed they were confident 

about handling their own finances The OFT report concluded ‘[t]his dissonant combination of 
confidence and lack of sophistication suggests that consumers are especially vulnerable on savings 

and investment issues’, ibid 15. 

81 A survey by William M. Mercer Fraser found the main reasons given for not joining a company 
scheme were that employees felt they could do better with a PP, that they would not stay long 
enough with the company to justify membership, and that they wanted to increase their take-home 
pay: FT 28 January 1991. 

82 The CBI survey found that 97 per cent of employers would not contribute towards an employee's 
PP; over 60 per cent excluded lump-sum and disability benefits for those who had opted out, and 
nearly 90 per cent excluded any benefits to dependants. Around 30 per cent would not allow 
employees to rejoin the scheme, another 25 per cent imposed an age limit on re-entry, and the 
remainder usually allowed just one opportunity to rejoin: FT 25 February 1989. 

83 See report of the results in FT 25 February 1989 
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which raised some of the initial alarm bells about the way in which PPs were being 
sold. Warnings from pension fund trustees led to at least four specific disciplinary 
cases by Lautro,® and were instrumental in prompting the issuance of guidance on 
pensions business in 1992. There were few or no procedures in place within OPSs, 
however, to query any particular person’s request to transfer or opt out, or even 
know if they had decided not to join. Some schemes which felt themselves to be 
particularly targeted, for example the miners’ scheme, did appoint an IFA and 
urged members to talk to that IFA before transferring out; few however did so. As 
noted above, OPSs were in fact hindered from offering anything more than generic 
advice by the FSA itself, which requires those giving any specific investment 
advice on the merits of a particular transfer or opt out to be authorised under the 
Act. Doubts as to the scope of the Act, at least initially, made employers, the 
scheme and indeed unions wary of saying anything about PP products.85 


Implementing regulation 


In the regulatory structure put in place under the FSA, responsibility for 
implementation was, at least in principle, a responsibility for firms as much as 
for regulators. The FSA regulatory system envisaged that firms would take 
responsibility for ensuring their own compliance through having a particular 
officer assigned to that particular task. Compliance officers were then the 
principle link between the firm and the regulator. It is this structure of 
implementation which is integral to Ayres and Braithwaite’s model of ‘responsive 
regulation',9? but as we will see the reality did not live up to their ideal. 


Firms’ own compliance structure 


It appears that compliance systems within firms at the time were on the whole 
inadequate. In the early period of regulation, between 1988 and around 1992-93, 
when firms began to be disciplined for non-compliance, compliance was often not 
being taken seriously by firms, or if it was, there was little understanding of what 
was necessary for it to be effective. The reports of Lautro's monitoring committee 
indicate a significant degree of non-compliance with Lautro rules throughout the 
period. At the end of its first round of periodic inspection visits (PIVs) the 
monitoring team reported that 22 per cent of all members, and 35 per cent of life 
offices, visited over the full course of the three-year inspection cycle exhibited 
*serious compliance shortcomings necessitating requests for extensive remedial 
action’ .88 

After the first year of the second cycle of visits, 13-16 per cent were still 
exhibiting serious compliance shortcomings.9? Five of the eleven firms disciplined 
in 1992-93 were found to have ‘deep rooted and systemic shortcomings in their 


84 Most notably that against firms whose salesmen had targeted the firm of Bibby and Son: see FT 16 
May 1992; Lautro EB 14. 

85 See also the Goode Report to this effect, n 37 above, para 4.7.52. In 1988 SIB issued guidance on 
this particular issue in response to employers’ and trustees’ concerns: SIB, Guidance Release No 2/ 
88, Pensions Advice and Management: The Financial Services Act 1986 (March !988). 

86 Required by SROs individually, and from 1991, by SIB Principle 9. 

87 I Ayres and J Braithwaite, Responsive Regulation (Oxford: OUP, 1992). 

88 EB 25, October 1993, paras 2.01, 2.04. 

89 ibid para 2.05. 
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compliance arrangements’ ;® and eight of the thirteen firms disciplined in 1993-94 
were disciplined for the same reason. 

Thus the compliance message, to the extent it was being sent, certainly did not 
seem to be being received. It is not clear how well that message was being sent, 
however, or even if it was understood what the message should be. Most of the 
compliance officers interviewed, when asked what the compliance system was like 
in the early years of regulation, commented variously that it was weak, 
unsatisfactory, disorganised, chaotic, or under-resourced. Compliance was also a 
new role, implementing new regulation: as one officer commented: 


I’m sure [others] will have spoken to you about compliance officers feeling beleaguered, and 
it was true It was a new role, a new domain, so the people put into it had no benchmark of 
how to operate...; they were making things up as they went along. 


Others attribute the relatively slow developments of the compliance function 
partly to this newness: 


I think the reason why compliance didn't develop quite as quickly as obviously in retrospect 
it should have done, was a general confusion, lack of information, as to what it was that we 
were really expected to deliver. 


Compliance seems not to have been taken seriously simply because the 
regulation itself was not. The legacy of the pre-1986 regulation was partly to 
blame. Life offices had previously received only light prudential regulation from 
the DTI (which continued), but their sales and marketing practices, and those of the 
intermediaries who sold their products, had been largely unencumbered by 
regulation, and that which at times had been attempted had quickly broken down.?! 
There was seen to be little need for regulation, and as one regulator commented, 
‘the attitude of most firms was that if they ignored it, it would simply go away’. 

There appears to have been little commitment by firms to compliance as a 
strategic part of the business as a whole. Compliance departments tended to be 
fairly small,?? and staffed by those who were inexperienced or those who were 
awaiting retirement. As Lautro noted, 


...the Compliance department could sometimes be seen as the none-too-demanding last 
resting place for long serving staff on the verge of retirement. In other cases, the post of 
Compliance Officer was given low seniority in the company hierarchy, and/or filled by staff 
with little natural authority. Consequently, the clout of Compliance was limited in some 
organisations, a situation not eased by the lack of interest sometimes displayed by senior 
management who believed they had ‘done’ compliance’ by setting up the department.?? 


Compliance was, and some comment still is, seen as separate from management, 
an adjunct to the business rather than an integral part of it. Although the regulation 
required compliance officers to submit an annual report to the board,™ lines of 
reporting were often confused, and often not directly to the board. Research into 
the impact which the FSA had had on life companies' operations in 1991 found 
that companies did not see the regulation as important in the construction of overall 


a e c on 

90 ibid pera 4.01. The firms were found to have breacbed SIB Principle 9, which requires companies to 
have adequate compliance arrangements. 

9] See further L.C.B Gower, Review of Investor Protection, Report, Part I Cmnd 9128 (London: 
HMSO, 1984) ch 8. 

92 A 1991 survey of life companies found that in 27 per cent of cases there was only one person 
responsible for compliance for the entire firm: Morgan and Knights, n 49 above, 32. 

93 EB 33, November 1994, para xiv. 

94 See now PIA r 7.1.3. 
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business strategy, and placed the compliance department at a safe remove from 
strategic decisions. Rather the FSA was perceived as an external set of constraining 
rules to which the company would comply through establishing administrative 
systems and internal policing procedures.?5 

Interview findings confirm such a picture. Compliance officers comment on the 
separation that there was generally seen to be between ‘practice and compliance’; 
of compliance being seen in tension with selling: compliance departments being 
known as the ‘business prevention unit’, and-of sales and compliance as being in 
direct opposition. In the words of one area sales director, ‘it’s sales or compliance, 
you have to choose.' 

Compliance officers were also seen as legalistic, technical, uncommercial, a 
problem not a resource. As one compliance manager stated, 

the attitude was very much compliance people living in ivory towers and not knowing 

anything.. the sales view was, what the hell do these guys know, they've got a book and 

they're reading the rules, but they don't know what it’s like in the real world, they've never 

sold anything. 


Others spoke of the common joke amongst compliance officers, that of: 


the two great lies that are told between a compliance officer and a sales manager: the compliance 
officer says, ‘I’m here to help’, and the sales manager replies, ‘I’m so pleased to see you.’ 


Some firms experienced a complete breakdown in compliance: in March 1994, 
for example, Legal and General were fined £180,000, with £220,000 in costs for 
widespread and systemic weaknesses in compliance, including failure to control 
the direct sales force, delegation of compliance to branch management and staff 
without sufficient central control, failure to complete fact finds, failure to monitor 
persistency rates, in short for failure ‘across the board’ between July 1991 and 
October 1992;% in the same month Aegon Life was fined £225,000 with costs of 
£20,000 for serious structural failings in its compliance procedures between May 
1990 and March 1993. 

Even where compliance systems were more robust, it is not always clear, 
particularly with respect to pensions sales, that the compliance department, any 
more than the rest of the firm, was aware that the standards of compliance required 
to do pensions business properly were those which Lautro later set out in 1992 or 
those which are being used in the review. 

Central to these standards are the know your customer requirements, and the 
assessment of suitability. The rules broadly required sufficient information to be 
obtained from the customer, but as noted above, the regulators did not require any 
particular set of information to be obtained or recorded. Firms generally sought to 
comply with the rule through fact finds: questionnaire sheets which advisors had to 
complete. However, the length and depth of fact finds varied enormously both 
between firms and within firms over time: the shortest reported was one sheet of 
A4, the longest thirty three pages. As they were generally seen as important in the 
compliance process, most firms had some form of system in place for monitoring 
completion of fact finds, although as noted above, other than a requirement for a 
sales advisor to perhaps be licensed to sell PPs, firms did not generally have a 


95 Morgan and Knights, n 49 above, 134-135. See also the findings of research into compliance 
officers in merchant banks conducted over 1989-90: M. Weait, ‘The Role of the Compliance Officer 
in Firms Carrying on Investment Business in the City of London’, unpublished D.Phil thesis, Oxford 
University, 1995. 
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system of prior approval or vetting for pensions business in particular. All fact 
finds were treated in the same way. Systems varied as to whether fact finds were 
meant to be monitored at the branch or regional level by managers, or whether they 
were monitored by compliance centrally, and as to whether all fact finds were 
checked or only a random sample. Those who had a system whereby fact finds 
were ostensibly checked by regional or branch managers often recognised in 
retrospect the weakness of such a system, particularly given the incentives for the 
managers to focus on the volume rather than the quality of business being done. 
However, even where there was a central system for checking fact finds they were 
often either simply filed away or just checked mechanically for completion of data. 
There was little or no qualitative assessment of how that information was being 
interpreted or what recommendations had been made. 

The issue of fact finds, of what information was sought and recorded, and the 
linked question of the appropriateness of the recommendation being made, is more 
complex than a simple failure in procedures, however. The more fundamental issue 
is that which lies at the heart of the debate surrounding the pensions misselling 
episode: that the nature of the information to be sought and the considerations to be 
taken into account with respect to PP contracts was just not recognised. From 
interviews with directors both of sales and of compliance it appears that even if 
monitoring systems had been adequate, or compliance with record keeping had 
been better, there was little understanding of what information should have been 
sought, or what considerations should have been taken into account. In other 
words, even if firms had had good compliance systems, with the exception of 
realising that opt outs were generally not advisable, there was otherwise a very low 
level of awareness of what was necessary to do pensions business properly. 
Moreover, even where there was an awareness of the need to make comparisons 
between the OPS and the PP, it was assumed that the vehicle for that comparison 
could simply be the transfer value offered by the ceding scheme. All the advisor 
had to do was calculate whether or not the PP would provide the same level of 
benefits (though not the identical type of benefits) from that transfer value as 
would be provided by the OPS.” As one compliance officer commented: 

Looking back, during the pensions misselling we raised reasonable queries as a compliance 
department, which was itself unable to be completely expert in everything, and the answers 
we got, particularly in respect of transfers, for example, were that if you got a proper transfer 
value there shouldn’t be a problem because of the historic difference between the 
performance of gilts and equities. ... [A]s long as the guy's got n years to go before 
retirement, he should be fine. That was the level at which the debates were normally carried 
out. It was, ‘OK, transfers are fine then, providing the guy has a good reason for wanting to 
come out’. 


As pointed out above, the transfer value is simply the capitalised value of the 
occupational benefits. Making the transfer value the vehicle of comparison 
effectively ignores the nature of those benefits, most importantly, the widow’s and 
dependants’ benefits (and may have ignored other discretionary benefits). If the 
individual was aware of this, or did not need or want these benefits, then that is one 
thing. But the critical issue is whether relying on the transfer value was sufficient, 
or whether the investor should have been specifically advised of the loss of these 
benefits. 

It is with respect to this issue, of what was actually required to fulfil the 
requirements of know your customer and suitability with respect to PPs, that the 


97 See text at nn 31 to 40 above. 


810 © The Modern Law Review Limited 1998 


November 1998] Personal Pensions Misselling 


debate as to the respective responsibilities of industry and the regulators is 
engaged. As noted above, it was not until 1992 that the regulators issued any 
guidance on the issue, and a common feeling among many firms is that the 
standards of conduct being imposed in the review are not those which were 
required during the period from 1988-92. The regulators’ response is that the 
standard was always there and it should have been for firms to recognise what was 
necessary to meet that standard in any particular instance. The firms’ retort is that 
regulators had had the opportunity to see the fact finds, and did not pull them up for 
being poor with respect to pensions business. So what exactly were the regulators 
doing during this period? 


The regulators 


The charge which firms levy at the regulators is that the latter gave them no 
guidance (at least until 1992) as to what type of information was required to be 
sought, and what sorts of considerations had to be taken into account. Particularly, 
although it is the inadequate fact finds which provided the starting point for the 
entire review, there was never, and indeed there is still not, a requirement for a fact 
find as such to be completed. Rather, the requirement is for adequate records to be 
kept.” Indeed, in the early days of the regulation, Lautro was keen to make it clear 
that the fact find which most firms required their salesmen to complete was not a 
regulatory requirement. In its first enforcement bulletins, it stated, 


No mention is made [in the rules] of how [record keeping] should be done, although the 
compilation of a 'fact find' appears to be the most popular solution for the know your 
customer and record keeping requirements. The means of complying with the Rules in this 
respect are a matter for the Members concerned. Lautro Rules do not stipulate that the 
completion of a ‘fact find’ is mandatory nor do they require the investor to sign them... . 
Members are requested to ensure that their representatives understand that the design of a 
‘fact find’ and its manner of use is a company or society matter.” 


It was not until 1992 that guidance was given as to what the suitability and know 
your requirement duties actually entailed with respect to pensions business. In 
February 1992 Lautro issued an enforcement bulletin!9? which noted the incidence 
of ‘large scale advice’ to investors to transfer out of OPSs,!°! and a high incidence 
of complaints about PPs business.!@ The bulletin warned that sales advisors were 
failing to make sufficiently detailed, realistic or objective analysis of the relative 
merits of OPSs and PPs, failures which were arising for a number of reasons. These 
included lack of training, a deliberate ignoring of suitability requirements, and 
inadequate monitoring of fact finds by members. In July 1992, Lautro and Fimbra 
issued guidance which specifically stated that prima facie it would not constitute 
best advice to advise someone to opt out of a defined benefits OPS whilst they 
were still in the same employment; the onus would be on the representative to 
show that opting out was in the investor's interests.!? With respect to opt outs, 
information about the OPS and the rights and benefits available under it was 
required, obtainable from the scheme booklet. This included the guaranteed nature 


98 SIB Principle 9. 
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of the pension, the provision of spouse’s and children’s pensions, early retirement 
provisions including ill health, indexation of benefits, the scales of the employer’s 
contributions, any ancillary benefits, and leaving service benefits. Additional 
factors which would need to be taken into account were the financial security of 
the OPS, any transfer club facilities between OPSs,' initial charges on the PP, and 
whether the employer would contribute to the PP, and whether eligibility for 
permanent health insurance and other protections was dependent on being in the 
OPS. Finally there was the need to consider the prospective investor’s age, 
character including attitude to risk, preferences, and future career plans.!© In the 
case of transfers, then the advisor should consider the terms of the preserved 
benefits, in particular guarantees under a guaranteed minimum pension that will be 
foregone, the scheme's provisions and practices regarding indexation, and benefits 
on early death.!06 

The publication of the guidance marked a significant awakening by Lautro to the 
nature of the issues involved in advising on pensions, demonstrating a far greater 
knowledge and awareness of the particular nature of pensions business than had 
been shown hitherto. Its publication prompts two questions: did the 1992 guidance 
mark a change in standards or simply a further specification of them, and what 
were the regulators doing in their enforcement processes that prevented problems 
with pensions selling from being picked up earlier? 


Change in standards? 

With respect to the first question, the regulators of course maintain that the guidance, 
and indeed the criteria being used in the review, did not mark a change in.standards: 
the know your customer and suitability requirements had always been there. The 
general meaning of the suitability rule (although not its application in the case of 
pensions) had indeed formed an important part of the review of retail regulation 
which occurred in 1990-91 and the comparative aspect of the duty had been 
emphasised.!07 So specification yes, but change, no. Firms on the other hand argue 
that specification equalled change; that regulators had not told them what the general 
rules required in this particular instance. The regulators' response: that you should not 
need to be told. The charge of retrospectivity is thus complicated to make out, for at 
its root it assumes a particular distribution of responsibility between regulator and 
regulatee to determine what conduct is required or barred in particular circumstances. 
In this particular instance, the issue is essentially not the imposition of a new standard 
by the regulator, but the thinking through of what an existing but broadly framed 
standard could require in particular circumstances. For firms to argue that the 
imposition of the results of that 'thinking through' process is retrospective is 
effectively for them to argue that it is not their responsibility to go through such a 
thought process themselves: the regulator should tell them exactly what is required, 
and moreover tell them at the time of doing the business, not after the event. Whether 
or not it is their responsibility, or should be, is a matter to which we will return below. 


Pensions and enforcement 
With respect to the second question, what were the regulators doing in their 
monitoring activities prior to 1992, the short answer is that no-one was looking at 
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pensions, or indeed at the sale or marketing of any product in particular. Rather the 
monitoring processes of SIB, Fimbra and Lautro looked at the whole of a firm’s 
business across the spectrum of its regulated activities, and further monitoring 
tended to be firm-focused and firm-specific. It took a significant period of time to 
accumulate information about a number of firms, and then the processes for 
standing back and taking a cross-industry approach to anything but the most blatant 
activities were limited. 

The monitoring processes of the regulators differed. SIB’s initial monitoring was 
not focused on any particular aspects of a firm’s business, and it concentrated its 
attentions initially on building societies, leaving banks until later in the process. 
Fimbra had by far the largest membership in terms of numbers, but suffered acute 
financial difficulties.'0$ For the first three years it used three of the major 
accountancy firms to do its monitoring, much of which was based on annual 
accounts and self certifications submitted by the firms. It then did build a team of 
enforcement officials, principally qualified accountants, who worked from home, 
meeting in the central London offices about once a month. After the initial visits it 
began to develop a risk based monitoring system based on different categories of 
membership.!9? Its primary concern however was fraud, and secondary, churning 
or other sharp practices: the issue of whether the right product had been chosen in 
any particular situation was well down the list of priorities.!!° As one official of the 
time commented: 


Fimbra spent its first five years running out all the crooks and incompetents, [the question 
was] ‘where has all the money gone?’ It was not about standards of conduct of business... 
the starting point was, are people fit and proper? It’s no good looking now and saying, well 
why didn’t you find this out in your monitoring visits. .., we were in a different game then. 


Thus even though the Council’s attention had been alerted to the potential for 
misselling by a Council member in 1991, it is fairly clear why Fimbra did not pick 
up on pensions misselling in its enforcement activities: it was not looking. 
Questions of suitability and best advice were just too far down its list of 
enforcement priorities. 

Lautro had a far smaller number of members,!!! and moreover was regulating 
only their sales and marketing activities; prudential regulation of insurance 
companies and friendly societies is the responsibility of the DTI. Its members were 
not doing such a wide range of investment business as Fimbra’s, and it was 
responsible for fewer aspects of their business. Its membership also tended to be 
large firms with their own compliance departments. Lautro’s officers would 
monitor principally the activities not so much of the firm but of its own internal 
monitors. After an initial round of advisory visits, it began periodic inspection 
visits (PIVs) in 1990. These looked principally at recruitment procedures, internal 
monitoring systems and fact finds. Fact finds were checked principally for 
completion; there was no suitability assessment, and beyond those instances which 
were ‘obvious’ (pensions were not in this category), the advice treated as an area 
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where opinions may reasonably differ. In its monitoring process as a whole, there 
was no particular focus on the sale or marketing of any particular product. 

There were nevertheless a number of indications that all was not well in the field 
of pensions advice to which Lautro began to respond, and it gave certain early 
warnings on the need to give best advice in relation to section 32 transfers, !!2 
deferred pensions,!!3 and with respect to adverts for SERPS opt outs.''* At the end 
of 1990, action was taken against firms who were targeting three public sector 
schemes, the police, the miners’ and the nurses’.!!5 However, although there were 
thus early indications of some problems, these were seen simply as just another set 
to add to the list; pensions business was not marked out as being particularly 
problematic. As one ex-enforcement officer stated, 


It is amazing that such a major issue that is so black and white to us all now... was not so 
much in focus and so obvious in terms of degree or size at the time. We all knew of the 
possibility of bad advice on pensions, but really until the ume we put the guidance together, 
the scale of it, the degree of it, the impact of it, really had not hit us between the eyes... 


Towards the end of 1991 and beginning of 1992, the accumulated findings from 
inspection visits, the increased levels of complaints from investors relating to PPs, 
and a number of warnings beginning to be sounded by pension fund trustees and 
specialist actuaries did prompt that some specific attention be paid to pensions at 
least at the level of guidance, and in February Lautro issued its warning on 
pensions business, noted above. Further, in May of that year the Monitoring 
Committee met to consider disciplinary action relating to pension transfers by a 
number of companies, including Pearl, Britannia and Allied Dunbar, all in 
connection with the same company scheme.!!é 

These findings culminated in the issuing of the specific guidance on pensions 
business in June,!!7 echoed by Fimbra,!!8 and in the request for firms to review all 
opt out business concluded in the last two years where the investor had terminated 
the contract. Investors should be contacted in order to determine whether the sale 
was made on the basis of inappropriate advice; if it was, the firm should handle the 
matter in the same way as complaints.!!? 

There appear to be several main reasons why pensions misselling was not picked 
up earlier by Lautro. The first relates to the novelty of the regulatory system and 
the lack of experience that both regulators and firms had of regulation. As an 
organisation, Lautro had little experience of what standards should be required, or 
how they should be imposed. Lautro officials did not on the whole have an industry 
background: their initial round of 'advisory visits' were as much to educate 
themselves about the industry as to introduce the industry to the regulation. They 
also had little specific product knowledge: they simply did not have a detailed 
awareness of the particular nature of PPs or indeed the main comparator product, 
the OPS (which of course fell outside the regulatory net). 

Secondly, the monitoring process adopted was firm based, and largely 
incremental: information on firm's processes was gathered through the periodic 
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inspection visits, and Lautro would then indicate to the firm what standards it 
expected it to conform to (standards which were themselves evolving). However, 
PIVs were a time consuming process: a PIV of a major life company would take 
around six weeks, and the first cycle of PIVs took four years.!2? The follow up or 
verification visit to ensure implementation of the steps required from the first visit 
would not usually be for another few months, or even not until the next PIV. 
Gathering an accumulated body of information from those visits on the state of 
compliance across firms was thus a slow process. 

Thirdly, the nature of the inspections tended to be very detailed, and looked 
across the whole range of the firm. They were largely file based, and tended to 
focus on particular compliance processes: the monitoring of recruitment processes 
and fact finds in particular. Monitoring was not focused on particular products or 
areas of business. Systematic problems, particularly those which were product 
related, could therefore just slip through the net: fact finds, for example, would be 
sampled mainly on a random basis. Unless the official specifically asked to see 
one, he or she simply may not come across a PP fact find, particularly if that was 
not a significant part of the company's business. One ex-enforcement officer 
commented, 

if they could only lift their eyes and look at the bigger picture, they could focus on particular 

areas of business, they could look in more depth. .. I find it very difficult to identify exactly 

why the pensions issue wasn't picked up before, [ am sure part of it was, we [sic] all had our 
heads down working and we [sic] had our eye on one particular ball and had forgotten the 
bigger picture. 

Finally, attention was diverted elsewhere, principally to the problems of 
monitoring appointed representatives, and then to other issues such as home 
income plans. As Lautro's chief executive, Kit Jebens, candidly expresses, 


Therc is little doubt that the large amount of intellectual effort and human resources that 
Lautro devoted to dealing with the AR problem diverted its attention. from other bad 
practices, such as the mis-selling of pensions, which were to have much graver 
consequences later. 12! 


Initiating the review 

Enforcement failings before the issuance of guidance in June 1992 could be 
attributed, at least on Lautro’s part, to the novelty of the regulation, an 
inexperienced regulatory community and a lack of a system-wide and strategic 
approach to enforcement. As for Fimbra, compliance with suitability or best advice 
rules was simply not a priority. The delay in acting between June 1992 and the 
beginning of 1994 can be attributed to a continuing lack of awareness of the actual 
scale of transfer and opt out business, and to the lack of communication and co- 
operation between the different regulators. 

Although EB 16 stated that monitoring teams would be paying particular 
attention to pensions business, the bulletin was not in fact followed up by more 
targeted enforcement activity, a failing which was subsequently regretted by 
Jebens.!?? Pensions was to an extent still one more concern among many others. 
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Fimbra issued the same guidance, but instigated no change in its monitoring 
activities. SIB, largely prompted by Lautro’s guidance, issued similar guidance 
three months later, but only in the winter of 1992-93 began to look at its 
memberships’ pensions business in particular. What it found caused serious 
concern within SIB, and prompted an internal review to consider how widespread 
the problem could be. 

There was little communication between the regulators at this stage on either the 
nature or scale of the potential problem or what should be done about it Although 
Lautro and Fimbra had loosely co-operated on the issuing of the guidance, the 
activities of SIB and the two SROs, Lautro and Fimbra, were largely running in 
parallel. As Jebens notes, although the signs of an impending problem were 
publicly available in Lautro’s enforcement bulletins from 1988, and were made 
clear in 1992, ‘the information failed to bridge the gap in a way that aroused 
concern at the highest regulatory levels.'!?? The situation was such that the SROs 
were unaware either of the scale of SIB's findings, or its intention (prompted by 
those findings) to commission the KPMG research into the pension transfer 
business conducted by the members of other SROs (the research did not cover 
those firms regulated by SIB). Indeed, Lautro had just completed an analysis of its 
own survey into the scale of opt out business in the early autumn of 1993 which 
confirmed that there were widespread problems of misselling, and Lautro had 
drafted the terms of reference for a working group with the intention of proposing a 
solution by the end of the year. It had also asked three major life companies to 
institute an internal review of their pensions files. The announcement of the 
review came as a surprise to them. Still, however, the nature and scale of the 
problem, notably exactly what proportion of PP business had come through people 
transferring, opting out or not joining OPSs, simply was not recognised. In 
particular, opt outs were widely thought to account for only one per cent of all 
pensions business. The findings of the subsequent research by Bacon and 
Woodrow, that opt outs probably accounted for seven per cent of business (and non 
joiners 15 per cent), came as a shock to both regulators and senior executives. '?5 

Alongside the review, regulators have taken other action. For IFAs, advising on 
pension transfers and opt outs is a ‘permitted business’ under PIA rules,!26 the use 
of transfer value analysis is now mandatory, recommendations have to be 
backed with a ‘reason why’ letter,!28 and the cooling off period has been extended 
to pension transfers.!29 Further, the introduction of compulsory qualifications for 
all sales advisers! has necessitated an improvement in training, although the 
pressures for sales, driven partly but by no means uniquely by the commission 
structures, mean that even if there is training or a focus on the ‘ethics’ of selling, 
salesmen are inevitably subjected to countervailing pressures to sell. Both SIB and 
PIA have stated that they recognise the need to adopt a more targeted approach to 
monitoring, one which focuses on particular areas of business.'?! This clearly has 
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to be implemented: Lautro expressed the same sentiments following the 1992 
Guidance, on which it failed to act as fully as it might. 


Conclusions 


Pensions misselling arose from the complex interaction of a multitude of factors. 
The introduction of a new product, with Government endorsement and active 
promotion of its sale, the consequent receptiveness of investors to the idea of a 
personal pension, the (deliberate) coincidence of the introduction of that product 
with the introduction of a new regulatory system into an area which had previously 
been unregulated, or in which regulation had been easy to avoid, and the 
fundamental changes which were occurring within the retail investment market, in 
particular the battle for distribution and the push on the part of firms to sign up 
both direct salesmen and appointed representatives without providing adequate 
training or having the systems, inclination and/or knowledge to monitor their 
activities adequately, all comprise the scene in which misselling was played out. In 
addition there was a product which was relatively simple in isolation, but became 
complex and opaque through the need to compare it with another product which 
had overlapping but different characteristics, was supplied from another source, 
and subject to a different regulatory regime. 

Can the pensions misselling episode therefore be explained away as simply a 
‘coincidental cocktail of circumstance’: the product simply of the simultaneous 
introduction of a new, complex, and Government sponsored product and a new 
regulatory system into a restructuring market and the late 1980s climate of personal 
financial reward? And from this position, can one conclude that once this (or any 
other) regulatory system has reached a certain maturity and stability such failings 
could never recur? 

To be sure, the novelty of the regulatory system played a critical role. Both 
regulators and compliance officers in firms were a new breed. Compliance 
officers had little common idea between them of what the role of a compliance 
officer should be, how they should go about their task, or indeed what the 
regulation required. Regulators were on just as steep a learning curve. The 
thetoric of the financial services regulatory structure was that it would provide 
expert regulation: practitioners regulating practitioners. It did not: regulators 
were to varying degrees ignorant both of the businesses they were regulating and 
of the business of regulation itself. Further, it is not at all clear that if the 
regulation had been on a statutory footing that things would have been any 
different: many of the enforcement officers in any event had come direct from 
the DTT.!?? It is difficult to see that regulation would have gained more respect or 
compliance would have been higher simply because it was statutory,!?? or that 
the mere fact of being statutory would have meant that enforcement would have 
been more aggressive or that the problems posed by pensions selling would have 
been recognised. 


eee 

132 The heads of enforcement at Fimbra and Lautro came from the investigations and insolveacy 
divisions of the DTI, as did a number of Lautro enforcement officers 

133 The low level of esteem in which the DTI was held at the time should not be forgotten: the conduct 
of its enforcement activities under the Companies Acts was trenchantly criticised in 1989 by the 
Select Committee on Trade and Industry which stated: ‘rarely can a government department's 
discharge of its responsibilities have been held in such low esteem among others involved’: Third 
Report, Company Investigations, HC 36 1989-90, para 193. 
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Novelty was an important factor in pensions misselling, but the general situation 
represented by pensions misselling is not itself novel. The misselling scandal may 
be regarded as a classic case study in the complexities of regulation. New 
regulatory regimes are introduced and (whether regulation is new or old) the risks 
which need to be controlled are often the result of unforseen combinations. Persons 
who are experts in activity A may not foresee or understand the risks represented 
by the relationship between activities A and B. If activities A and B are separately 
regulated, by different experts, a blind spot develops which, in hindsight, will be 
glaringly obvious and hence a ‘scandal’. That said, one must beware of tackling 
one aspect of this complexity and neglecting another. The creation of a single 
regulator, such as the Financial Services Authority overcomes some of the 
problems of separate regulation, but may decrease the sector specific knowledge 
needed to identify the risks represented by particular products and areas of 
business. 

The misselling episode also demonstrates that complexity has vertical as well as 
horizontal elements. Whilst compliance involves specialism, it is not something 
which can be left to specialists. Firms which restricted their compliance to a 
particular stage in the system of product delivery, carried out by compliance staff, 
were in no position to anticipate the risks represented by poor training, sales 
pressures, weak management etc. Hence the first two lessons which we identified — 
the need for both firms and regulators to examine every part of a process for the 
risks being regulated.!3* These lessons are not unique to financial services. 

The third lesson is that regulation can have unforeseen and unintended effects: 
regulation itself can pose a regulatory risk. The effect of the polarisation rules in 
driving the battle for distribution and the use of what had been intended as a 
fairly narrow provision for appointed representatives, aimed largely at the then 
small band of self-employed salesmen, to become the vehicle through which 
fundamental changes in the distribution channels occurred are just two examples. 
The idea of regulation stultifying the activity it seeks to regulate is well 
understood. The concept of regulation being a factor which actually increases the 
risks which it seeks to control is less so. In part, this follows from an acceptance 
that risks are not the product of definite causes but rather of the shifting 
interaction of factors and circumstances. The 'scandal' we have described was 
not the result of one event or cause, but of multiple events and causes, one of 
which was regulation itself, particularly in the form of polarisation. Whilst risks 
are seen to have limited and definite causes, then regulation can, with some 
confidence, be seen as a restraint. But with increased complexity, regulation can 
become not a restraint, but a contributor. Awareness of regulatory risk has to 
extend to the potential impacts of current and proposed policies and to the 
preferred response should they arise. 

The final lesson which can be drawn from pensions misselling relates to issues of 
regulatory technique, and of the relationship between firms and regulators. We 
have argued that it was a failure to think through the implications of the broad 
duties in the particular context of pensions business which was a critical element in 
the misselling process. No-one looked at what those general rules of know your 
customer and suitability, required in the case of pensions because few thought, or 
wanted, to look. Should we conclude from this that the use of general rules is 


NN. eee Te 


134 In 1997 SIB (as it then was) introduced an ‘early warnings’ function which ‘aims to improve co- 
ordination between Recognised Bodies in identifying carly signs of serious hazard to private 
investors’: SIB, Annual Report 1996-97, 14 
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misplaced? General rules are indeed often associated with lax regulation,!35 as 
indicating a low commitment to regulation by regulator and regulated alike. This 
conclusion cannot be so easily drawn however. The fact that general rules such as 
these failed to prevent the misselling from occurring should not lead one to 
conclude that specific rules would have been more successful. Critically, all of the 
factors which prevented the implications of these general rules from being 
recognised in the context of pensions would have operated to prevent a more 
specific set of rules addressed to the problems of pensions selling from being 
introduced. Instead then of a broad but unappreciated duty, there would have been 
nothing. If therefore we look at the issue from the investor’s perspective, the 
superiority of the general rule approach becomes (perversely) apparent. If there 
had been no general rules in place from 1988—93, then the investor who suffered 
misselling during this period would have had no remedy. The events in 1992 which 
alerted regulators to the problems surrounding pensions selling led to more specific 
regulatory requirements, and compliance improved as a result.'36 But without the 
general rules, these more specific directions could only have operated on a 
prospective basis. Investors would thus have borne the loss. General rules thus 
operated to shift the risks of regulatory failure from investors to the regulated 
firms. 

The perversity is that general rules here saved the investor not only from the 
firms’ failure, but from the regulators’ as well. The advantage is limited, however. 
Although general rules can operate to shift risk in this way, this only provides an 
advantage at the point of redress. In terms of their success as a prophylactic, and in 
their ability to inform and guide behaviour, then the pensions episode indicates that 
general rules are subject to limits inherent in the interpretive context in which they 
operate. The conduct required by rules such as suitability, know your customer and 
best advice is not mechanical: there is no list of specific actions which have to be 
done which can act as a checklist both for firm and regulator. Rather, such rules 
require the exercise of judgement. The rules of themselves cannot create informed 
judgement as to their meaning where none exists, however. To operate effectively, 
general rules have to be supported by a shared understanding of what it is they 
require, such that they can be applied appropriately to new or changing situations 
without the need for further specification or explanation. Until such an 
‘interpretive community’ exists, general rules will be limited in their 
effectiveness. !37 

This analysis has a number of implications, not least for the likely success of 
such rules in situations where regulation is new or in the early stages of its 
development. In one sense, then, general rules raise the question of how to ensure 
that broad and necessarily context specific duties, such as that to give ‘suitable’ 
advice, can be operationalised. Some examples are becoming apparent in the 
financial sector: firms are adopting their own internal systems for detailing what 
those requirements are: suitability ‘templates’ for example, which set out scenarios 
and indicate which products from the product range are most appropriate; or 
‘hierarchies of need’, which require salesmen to sell products in a particular order: 
life assurance, then illness or employment protection, then pensions, then other 
savings vehicles. Regulators have to be prepared either to produce their own 





135 See further Black, n 3 above, chs 2 and 3. 

136 The KPMG Report (n 24 above) noted that compliance improved from nine per cent to 23 per cent 
after production of the guidance. 

137 See further, Black, n 3 above, ch 1. 
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detailed guidance, or to take a view on these internal models of suitability used by 
firms. 

However, the issues involved in using general rules do not stop there. General 
rules confer the freedom and flexibility to determine what conduct is required in 
any particular instance. They also, however, confer the need for that consideration 
to occur: they are not susceptible to mechanical application. As such, they raise a 
final, fundamental question: whose is the responsibility — firm's or regulator's — to 
think through what conduct is necessary to ensure compliance with the regulation 
in any one circumstance? We have seen that one of the principal points of 
contention arising from pensions misselling is the charge of retrospectivity: that 
regulators are applying particular requirements they did not apply before; the 
regulators’ answer: the general standard has never altered. Whose then is the 
responsibility to determine what the implications of the general rule are in any 
specific circumstance? The answer is that the responsibility has to be shared: it has 
to be incumbent on firms, particularly if they call as they do for regulation through 
principles not through prescription, to consider what conduct is necessary to 
comply with or attain the objectives of those principles in any particular instance. 
Indeed general rules provide an incentive (not often recognised) for this ‘thinking 
through’ to occur: firms who fail to do this can be sanctioned by regulators who 
had not, at the relevant time, themselves understood the implications of the rules. 
General rules confer flexibility, but it comes at a price: every firm has to make its 
own assessment of the relative advantages or disadvantages of their interpretation, 
and make provision for the risk that their interpretation will not be considered 
appropriate. In this way, regulation can move away from a hierarchical relationship 
in which ‘expert’ regulators give specific instructions to passive (or avoidance 
minded) firms to one which is more horizontal. But, by the same token, regulators 
cannot shy away from the same need to make a judgement. It is incumbent on 
regulators to be able to give clear and definitive answers when considering whether 
or not a particular course of conduct is sufficient. It is this lesson of the balance of 
responsibilities which the pensions episode shows that both need to learn. 


820 © The Modern Law Review Limined 1998 


Medical Evidence in Rape Cases: A Continuing Problem 
for Criminal Justice 


Jennifer Temkin* 


Forensic medical evidence obtained by examination of the victim is of crucial 
importance in the investigation and trial of rape offences. The outcome of a 
prosecution is likely to depend on it. In the 1970s, one aspect of the concern which 
began to be expressed in this country about the handling of rape cases by the 
criminal justice system, was the manner in which forensic medical examinations 
were conducted.! Measures intended to improve the situation were introduced in 
the 1980s but there has been very little research to confirm how succesful they 
have been. The purpose of this article is, first, to consider the present arrangements 
for providing such examinations for rape victims in two different police areas viz, 
the Metropolitan Police District and Sussex? and secondly, to examine and 
evaluate the practice and attitudes of a sample of doctors who conduct these 
examinations in each area. 

The article will look briefly at the background to the current situation. It will 
explain the methods used in this study and how data was analysed. It will then 
examine the arrangements made in London and Sussex to provide forensic medical 
examinations for rape victims and the problems raised by these arrangements. The 
examination of victims will next be considered by looking at each stage of this 
process and the attitudes and perceptions of doctors to each stage. The attitudes of 
doctors to their role and to the crime of rape will also be discussed. Finally, the 
policy implications of the study findings will be assessed. 


Background 


In the late 1970s and 1980s, trenchant criticism was voiced about almost every 
aspect of the forensic medical examination of sexual assault victims. Concern was 
focused on the lack of skill of some doctors in the performance of examinations 
which was leading to loss of vital evidence, on the location of examinations which 
were generally held in the unpleasant and ill-equipped facilities of the police 
station and on the attitude of doctors to rape victims which was found in some 
cases to be unsympathetic to the point of hostility.* Police surgeons were mostly 


* Centre for Legal Studies, University of Sussex. 

The interviews with doctors on which this is article is based were mainly conducted by Kandy Woodfield. 
The author is indebted for their assistance to Professor Jennifer Platt and to the doctors who gave up their 
ume to be interviewed. 


| See eg G. Smith, ‘Rape’ (1980) 17 Police Surgeon 46. 

2 Such research as there is into rape has tended to focus on Londoa where the Metropolitan Police 
Service has set the pace in improving services for rape victims. Sussex was chosen as a convenient 
area to provide some counterbalance to this trend. 

3 See, eg n l above. 

4 See eg C. Corbett, "Victim Support Services to Victims of Serious Sexual Assault” (1987) 28 Police 
Surgeon 8,11. 
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unfamiliar with the Rape Trauma Syndrome which explains the impact of rape on 
victims? and it was suggested that they were forming their own rapid judgements as 
to the veracity of the complainant which was leading to less than thorough 
examinations in some cases.® It was also pointed out that women were often given 
no advice about pregnancy and sexually transmitted diseases(STDs).? 

The Metropolitan Police Service (MPS) responded to these censures by setting 
up its own Working Party in December 1983 to examine police and medical 
procedures in the investigation of sexual offences. The Working Party's 
endeavours led to the making of special arrangements with a number of London 
hospitals for rape victims to be screened for STDs.? Steps were taken to recruit and 
train more women doctors simply to carry out examinations on female victims of 
sexual assault without having to take on the full range of police surgeons' duties. It 
was also decided to set up special suites with proper facilities for the examination 
of victims.? In 1986, the Home Office issued a circular to all chief police officers 
recommending that similar steps be taken throughout the country.!° 

Little research has been carried out to discover how forensic medical services for 
rape victims are currently operating. However, a recent study!! found that in a 
small sample of victims interviewed in the Sussex area, the majority were wholly, 
mainly or partly negative about the medical examination. Criticism focused on the 
examination itself, the way it was conducted and the attitude of doctors. Women 
examined by male doctors were mostly unhappy about the experience. 


Methods 


Using qualitative methods, the study aimed to consider in depth the practice and 
procedures employed by a sample of doctors from London and Sussex when 
performing forensic medical examinations on adult rape victims, their attitudes to 
various aspects of their work and the organisational context in which this took 
place. At the time of the study in 1995, thirty doctors were on a special rota for 
conducting such examinations in London. In Sussex, where the number of rapes 
recorded annually is far fewer, there was no such rota. Examinations were 
conducted by available police surgeons although the police would do their best to 
locate a female police surgeon if the victim so requested. Most rapes were reported 
in the busy, coastal towns such as Brighton and Hastings so that although there 
were 50 police surgeons and deputy police surgeons in the Sussex area as a 
whole,!? most were not utilised for rape examinations. It was decided that the 
objectives of the study could be fulfilled by interviewing ten doctors in depth, 
choosing as far as possible those whose involvement in the field was extensive. 
This does not claim or aim to be a quantitatively representative sample, but it is 





5 N. Davis, ‘In-house Training of Police Personnel in the Investigation of Sexual Offences'(1985) 28 
Police Surgeon 8, 12. 

6 nl above, 48-49. 

7 I. Blair, Investigating Rape (London: Croom Helm, 1985) 37, 75. 

8 Metropolitan Police Order 26/6/85 listed the STD Clinics offering priority appointments to victims of 
sexual assault 

9 n§ above, 12-13. 

10 Home Office, Investigation of Rape Offences (1986) Circular 69/86. 

11 J Temkin, ‘Doctors, Rape and Criminal Justice’ (1996) 35 Howard Journal of Criminal Justice 1. 

12 Police Research Group, Review of the Use of Medical Specialists by Police Forces (Home Office 
Police Department, 1996) Appendix 4.1. 
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sufficient to reveal a number of important issues about the processes involved in 
these examinations. 

Locating suitable doctors proved to be a simple task. Names of doctors who were 
frequently used to carry out rape examinations were suggested by the police and 
some doctors provided the names of others. All those approached — five from each 
area — were willing to be interviewed. 

In 1995 1,410 rapes were recorded in the London Metropolitan Area and 118 in 
Sussex.!3 There are no available figures for the number of forensic examinations. 
carried out, but it would be considerably less than the figure of recorded rapes 
since many women report too late to make forensic examination worthwhile and 
some decline to be examined. For example, only 59 per cent of a sample of victims 
of recorded rape interviewed by the author in London and Sussex in 1994-95 had 
been medically examined.'4 On the optimistic assumption that in around 75 per 
cent of recorded cases an examination took place, then 1,057 examinations were 
conducted in the London area as against 89 in Sussex in 1995. On this basis the 
five doctors interviewed from the London area had, between them, performed 
approximately 35 per cent of the total number of examinations, whilst the five 
Sussex doctors had performed approximately 79 per cent. All had been conducting 
rape examinations for some years and nine were highly experienced in this area of 
forensic medicine.!5 

The doctors, nine of whom were female, were interviewed in depth by a female 
researcher. The interviews lasted approximately two hours, were tape-recorded and 
transcribed. All the doctors were asked for their views about the organisation of 
forensic medical examinations on rape victims in their area, including the 
recruitment, training and remuneration of doctors and the use of victim 
examination suites. They were also asked about the practice and procedure which 
they employed in conducting the examinations and about their attitudes on a 
number of issues. 

The interviews proved to be a rich source of data. These demonstrate, inter alia, 
the range and diversity that is possible among people occupying an identical role in 
the same geographical area; that some of the assumptions made about the 
sympathies of women doctors can be misleading and that doctors’ perspectives on 
the issues may have unanticipated consequences in terms of policy and criminal 
justice. The data thus have clear implications for practice and for the provision of 
forensic medical services which are explored in this article. 

The research upon which this article is based is part of a wider study into rape and 
the criminal justice system which included interviews with police officers, CPS 
lawyers, barristers and victims in London and Sussex. These interviews are also 
drawn upon in this article.!$ With one exception, it is not known whether any of the 
victims interviewed had been forensically examined by the doctors in the study. 





13 Home Office, Criminal Statistics England and Wales Supplementary Tables Cm 3421 (1996) Vol 3, 
Table 3.1 at 6-9. 

14 See text to n 16 below. For the responses of some of these victims to the medical examination, sec n 
11 above. 

15 The range of experience in conducting rape examinations varied from three to 17 years. Of the 
London doctors, three were examining about 50 adult rape victims a year, one was examining over à 
hundred and a fifth was averaging 125. The Sussex doctors were examining fewer cases with two 
examining about 20 a year, a third about [5 and a fourth ten in the Sussex area. Five doctors worked 
exclusively or almost exclusively on sexual assault (four out of five in London) whilst five carried out 
the full range of police surgeon work (four out of five in Sussex). 

16 In this article, quotations from the London and Sussex interviewees are designated by LON and SUS 
with an added prefix for police officers (POL), for victims (VIC) and for CPS lawyers (CPS). 
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Information about the organisation of forensic medical services and the training 
of doctors was additionally obtained from the Forensic Medical Services Branch of 
the MPS and from Sussex Police. 

Data analysis was effected by the collection of statements on particular themes. 
The responses of doctors to questions about each stage in the forensic examination 
of rape victims and their involvement with the criminal justice system thereafter 
were analysed with a view to ascertaining the practice and approach at each stage, 
how it varied between doctors and the problems perceived to arise. Overall 
attitudes to rape and the examination of rape victims were also analysed as were 
attitudes to pay, training and conditions of work. 


Police arrangements for providing forensic medical services in 
London and Sussex 


In Sussex, the police mainly depend on doctors who carry out the broad spread of 
police surgeon duties to conduct medical examinations on rape victims. Most of 
these are GPs in full or part-time practice. In London, whilst police surgeons 
(referred to in London as Forensic Medical Examiners (FMEs)) do carry out 
medical examinations on rape victims, female doctors (referred to here as sexual 
assault examiners) who are not FMEs are more often used. These may also be GPs 
or may work in other capacities within the NHS. 


Recruitment 


The police in both study areas have placed considerable emphasis on the 
recruitment of female doctors to conduct examinations on rape victims. Moreover, 
in both areas, victims are promised that they will, whenever possible, have a choice 
as to the gender of the doctor who examines them.!'7 Choice, however, has proved 
extremely difficult to deliver.'8 The explanation offered for this by the doctors 
interviewed was that many female doctors do not wish to work at night particularly 
if they have full-time jobs and families. Police officers interviewed in the study 
spoke of the problems they had encountered because most women who report rape 
wish to be examined by a female doctor. They explained that women could be 
faced with the choice of waiting for hours to see a female doctor or earlier 
examination by a male doctor. As one police officer, POLLONI, explained: ‘Most 
women prefer women doctors ... on occasions they'll either wait hours to see a 
female doctor or they'll see a male and they won't be happy.' 

However, most female doctors in the study did not consider that it was necessary 
for female doctors to examine female rape victims; the provision of victim choice 
was seen as unrealistic. They took the view that some male doctors were perfectly 
well suited to the task and that what mattered was attitude rather than gender.!? 
Some also mentioned that male doctors were becoming deskilled in this area. Thus 





17 Sussex Police, Advice for Victims of Sexual Assault (1995) 4; MPS, Advice for Victims of Sexual 
Assault (undated) 5. 

18 Only six out of 50 police surgeons in Sussex are female and the MPS has 44 female doctors out of a 
total of 138 but not all of these are on the rota for rape examinations: see n 12 above, Appendices 4.1 
and 43 

19 One Sussex doctor was entirely unsympathetic to the suggestion that vicums should have a choice and 
felt that they should have what they were given. Where a male colleague was on rota duty, she would 
not be prepared to come out for a woman who specifically requested a female doctor. 
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it was the attitude of the doctor rather than the attitude of the victim which was 
regarded as significant by most of the doctors in this study. This suggests a certain 
lack of empathy for those who have experienced rape. Only two doctors in the 
sample considered that a male doctor might be inappropriate whatever his 
attitude.20 

Recruitment practices in this area of medicine tend to be extremely informal. 
Often, the only necessary qualification to carry out forensic work is to be a 
registered medical practitioner. Doctors who are working in forensic medicine may 
simply recruit other practising doctors to the task. These may be fellow members 
of the same GP practice, friends or acquaintances. There are generally no 
interviews, no vetting of any kind by the police who employ them other than a 
security check. Inevitably, a system such as this must raise issues as to quality 
control. In the present study, six out of ten doctors were recruited by other doctors 
whilst a further three were recruited by initiatives taken by the police to increase 
the number of female doctors.?! 


Remuneration 


The present system of payment for police surgeons was instituted in 1950 when it 
was agreed that they should be paid an annual retaining fee and a fixed fee for each 
service.” There are four hourly rates of pay viz a high rate, a low rate, a day rate 
and a night rate. Rapes are paid at the high rate.23 There is a separate fee for the 
written statement submitted after the examination.24 These fees are paid by the 
police. Attendance at court, for which a separate fee is payable, is paid for by the 
CPS. Doctors working exclusively on sexual assault cases do not qualify for an 
annual retainer. 

Most of the doctors in this study had complaints about remuneration and the 
system of payment. These ranged from the hourly rates of pay, the pay for 
statements, the fact that there was no payment for travelling time, or on rota nights 
unless a case arose, or for administrative time or costs. Impatience was expressed 
about the paperwork required to obtain payment and the length of time it took for 
payments to come through. Several doctors complained that the retainers were 
inadequate, others that they had had to pay for training for court work because that 
which was provided by the police was inadequate. Overall, there was considerable 
feeling expressed by the doctors interviewed when they talked about this subject. 

In London, concern about the availability of female doctors to carry out 
examinations on rape victims, led to the introduction of a new scheme in October 
1995 which was intended to improve the system of pay. Doctors are now paid a fee 
of £60, described as a retainer, to be available for one 12 hour stretch of the night 
or day. This is in addition to payment for any examinations actually carried out. 
The MPS is willing to pay eight retainers for every 24 hour stretch so that the 


20 For a similar view expressed by victims, see n 11 above, 9 

21 Two doctors in the study said that their motive for taking on the work was mostly financial but that 
they had an interest in the work. Five had a general interest in forensic work and two came to it 
through their involvement with family planning and gynaecology. 

22 G. Robertson, The Role of Police Surgeons, Royal Commission on Criminal Justice Research Study 
No 6 (1992) 2. In 1995, police surgeons were paid a retainer of £2,000 per year and their deputies 
£400 per year. As from 1 July 1997, these figures rose to £2,490 and £490. A supplement of £840 is 
paid to those with the Diploma in Medical Jurisprudence. 

23 Fee levels from 1 July 1997 are £66 between 7pm and 8am for the first hour, £44.20 for the second 
hour and £44 between 8am and 7pm for the first hour and £29.40 for the second hour. 

24 In 1997 this was £26.20. 
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whole of the MPS district can be covered every day and night of the year. Since 
rapes in this area are now being recorded at a rate of over 1,500 per annum,” or at 
an average rate of four every 24 hours such coverage is necessary. The scheme has, 
however, proved to be disappointing. The lure of a £60 retainer has not so far had 
the desired effect of persuading enough female doctors to take on the task. 


Training 


Training in forensic medicine is not on the whole provided by UK medical 
schools.2° Many doctors employed as police surgeons have received no formal 
training for this work. Although the Association of Police Surgeons has been 
actively involved in attempts to remedy this situation, the training provision which 
has been set up throughout the country can best be described as patchy.?’ The 
Association of Police Surgeons encourages its members to take the Diploma in 
Medical Jurisprudence (DMJ) but few do so. Robertson attributes this to a 
possible reluctance to take examinations. Moreover, many police surgeons are 
not members of the Association. The existence of a variety of training courses is 
thus no guarantee that doctors will actually take them.* 

The examination of adult and child victims of rape and sexual abuse is a task 
which requires skill and understanding. The doctors' findings are likely to be 
crucial in any subsequent court proceedings. In their pamphlets for adult victims, 
both the Sussex and Metropolitan Police state that the victim will be examined by 
*a doctor who has been specially trained to examine people who have been 
assaulted.’3! But in Sussex none of the doctors interviewed had received any 
formal training at all before they embarked on the examinations. It was a case of 
watching another police surgeon performing the examination a few times and 
learning on the job. SUS3, for example, said: *My first rape that I did I hadn't a 
clue. I got the book but it didn’t tell you everything.’ 

At the time of the study, three of the doctors interviewed were attending training 
sessions for police surgeons in London. The London doctors, by contrast, had all 
received compulsory training organised by the MPS before they began conducting 
examinations on rape victims. However, this was not extensive and amounted to no 
more than a couple of days in the case of the sexual assault examiners. Training for 
rape examinations was particularly concerned with the examination itself, what 
samples and swabs to take and how to take them, how to document injuries and 
write up the report. The Rape Trauma Syndrome was barely mentioned. Training 
for court was included but was not regarded by some of those interviewed as 
wholly satisfactory. LON4, for example, who was trained in the late 1980s, said: 'I 
have no doubt that in some of the cases in which I appeared as a witness, my 
evidence was seriously jeopardised by poor tactical responses to cross- 
examination.’ She blamed this on lack of instruction. Some doctors had felt 





n 13 above. 

This situation was the subject of adverse comment by the Council of the BMA in its 1990-91 report, 
sec Robertson, n 22 above, 27. 

Tbe training schemes which exist appear to be many and varied: sec n 12 above, paras 4 44.4 3. 
According to a recent survey, only 8 per cent of police surgeons in England and Wales bold the DMJ: 
n 12 above, para. 4.4 2 

n 22 above, 29. 

Compulsory training for police surgeons in the London area was introduced in 1978 but in Sussex, a 
recent survey showed that in 1996 only 4 per cent of police surgeons were attending training,the 
lowest figure for any police force in England and Wales: n 12 above, para 4.4.3, Appendix 4.4. 
See Sussex Police n 17 above, 6; MPS n 17 above, 8 
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obliged to attend expensive, commercially run courses in order to cope with court 
appearances. More attention is now paid to court work in training programmes 
arranged by the MPS. 

Active consideration is currently being given by Sussex Police to imposing a 
contractual obligation on police surgeons to undertake training. In London and the 
South East, there has also been concern about the level of training for FMEs and 
changes have now been instituted. Of particular significance was the establishment 
in 1996 of a Forensic Medicine Unit at St Georges Hospital which will establish a 
medical school base for the teaching of clinical forensic medicine in the region. It 
is envisaged that in due course, existing FMEs will be expected to undergo training 
in conducting rape examinations and in the medical evaluation of child abuse if 
they wish to participate in the rota for sexual assault examinations. Since 1997, 
new recruits automatically receive such training as part of a structured course. 
However no changes are planned in the training of sexual assault examiners who 
carry out most of the rape examinations. Their compulsory training will remain 
limited to a two day course. Generally, although not invariably, arrangements are 
also made for them to accompany established doctors to see how examinations are 
conducted. Those wishing to do so can attend an advanced two day course on court 
room skills which is provided by a commercial training organisation and 
subsidised by the police. 

Availablity 

The use of doctors who are otherwise engaged in full or part-time employment to 
carry out the examination of rape victims creates formidable difficulties for the 
police as well as for victims. The police have frequently found themselves without 
any doctor, male or female, available to conduct examinations. Many police 
officers from both London and Sussex regarded this as a major problem. It was 
often particularly acute at night when doctors would sometimes refuse to come out. 

In Brighton and Hove, there was a well-organised rota system operated by five 
doctors so that on each day and night of the week there was a doctor available for 
examinations. In the rest of Sussex the system was far more haphazard. Police had 
a list of police surgeons in the Sussex area and would work through it until they 
found one who was available. In London, rota systems operated in some parts but 
these were patchy and the police were not able always to rely on them. Rota 
arrangements were made by the doctors themselves mainly to suit their own 
convenience. 

Six doctors in the study were involved in a rota arrangement in which they made 
a regular commitment each week. Three of the London doctors were on a rota for 
one or two nights a week. If they were requested to carry out an examination at 
other times they would only do so if this could be fitted into existing commitments 
and this would almost always entail the police bringing the victim to them. 

In both London and Sussex it was not unusual for victims to be driven substantial 
distances for examination by the only available doctor. One officer spoke of a 
journey of two and a half hours across London with the victim map reading. 
Another spoke of being directed to drive a woman twenty miles to a suite in 
Central London during the rush hour. After waiting eight and a half hours for the 
doctor to arrive, she was instructed to drive back to Stoke Newington. The victim 
was eventually seen 12 hours after reporting. 

The experience of waiting for a doctor was extremely upsetting and stressful for 
both police officers and victims. Victims felt abandoned when they realised there 
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was no doctor available to see them and police officers became distressed at their 
own powerlessness to help. As POLSUSO, explained: 


The fact that we haven't got anywhere to take them and the fact that it's such a problem 
getting a doctor. That affects them. You're trying ... you're phoning around every where. 
You've got to drag them off for miles to get the medical done. It obviously affects them... 


Victims are not allowed to wash or change their soiled clothing before they are 
examined and are frequently denied food and drink because the police officer does 
not feel able to take oral swabs herself. VICLONIO, explained that the experience 
of waiting nine hours was extremely distressing for her because she was not 
permitted to shower to remove the sperm on her body. The victim may also be 
denied medical treatment. POLLONIS spoke of one case where the victim had 
waited three hours in hospital without treatment for her injuries so as not to disturb 
forensic evidence. The doctor who was to perform the forensic examination 
refused to come out to the hospital and insisted that the victim be driven to her 
surgery which was thirty minutes away. The victim at that point withdrew her 
complaint in disgust. 

In London, the new retainer system introduced in October 1995, after the study 
interviews had taken place, also involved greater centralisation of rota 
arrangements. The force's medical training organiser assists doctors in the 
preparation of a rota for each day of the week. However, it is difficult to find 
sufficient female doctors to staff it satisfactorily. The new scheme also involved 
employing a central -phone-line call-out agency which has exact details of which 
doctors are on call for each area. This was designed to facilitate the police task of 
locating available doctors but has not increased efficiency to the extent that had 
been hoped. This task was previously performed by the police computer aided 
system (CAD) which some believe was more satisfactory. 


Location 


The MPS Policy Guidelines stipulate that medical examinations are to be carried 
out at victim examination suites.?? There is no such stipulation in the Sussex 
guidelines but victims are promised that examinations will not take place at police 
stations.33 Ten women in the study, eight in London and two in Sussex were 
examined in suites. All save one were satisfied with the experience. Victims were 
mainly relieved not to be at the police station and were also impressed by the decor 
and comfortable furnishings. 

Whilst some doctors in the study used the suites, it was plain that others avoided 
them. Three doctors who were GPs preferred to use their own surgeries rather than 
the suites. This was principally because it saved them time to do so. Using the suite 
involved travelling to it — there was no remuneration for travel time — and it also 
frequently involved waiting in the car until the police arrived. Doctors who were 
not GPs and had no surgeries had no choice bat to use the suites although two 
London doctors mentioned occasions on which they had examined at police 
stations in very unsatisfactory conditions. 

All the doctors felt that the suites were a good idea and a great improvement on 
the previous situation in which victims were routinely examined in police stations, 


ENDE  !!€———— 

32 MPS, Investigation of Serious Sexual Assaults — Policy Guidelines for Investigators and Chaperons 
(1995) 6 

33 Sussex Police, n 17 above, 6 
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but there were many criticisms. These concerned the housekeeping and facilities 
provided by the suites, matters which might not have been apparent to victims. 


Housekeeping 

Doctors from both Sussex and London complained of poor housekeeping. Suites 
were frequently ill-equipped, with an absence of shampoo, combs, biscuits, milk 
and alternative clothing for the women whose clothes had to be taken away from 
them for forensic examination. There were also complaints about the quality of the 
tea and coffee. As LON2 put it, ‘The coffee's crap’, a view robustly endorsed by 
two of the London victims. 

The lack of supplies rather detracts from the image of the suites as comfortable 
places for victims. But poor housekeeping has a more serious dimension. Some 
London doctors complained of serious lapses in hygiene. LONZ2 said: 

The soap dispensers are a bit ‘yuk’, the bins quite often never get emptied properly. You'll 

often have those overflowing and you'll have blood splattered up the wall which is not 

hygienic. They never change the couch roll. So, they'll finish examining somebody and 
they'll just kind of leave it all chucked around the place rather than putting fresh linen roll 
down. 


Another London doctor complained that she had regularly to clean out the bath 
herself before it could be used by the victim. 


Facilities E 
There were complaints about the layout and equipment of the suites. In London, 
there were complaints that there were no scales and nothing with which to 
measure the victim's height, that some suites were upstairs? and were difficult 
for elderly victims to manage and that some were cramped, had no curtains round 
the bed so that there was no privacy and had no table for the doctor to write her 
notes. LON2 described the unfavourable conditions she had encountered in one 
suite: 
It hasn't got any curtains round, so you arc in this bare, stark room with a lamp that was 
hanging on a thread for about two years, sort of dangling on the cord. And you had to kind of 
angle this light and you're handing samples to the police officer and she's got a direct view 
up the girl's vagina. No privacy at all. [ used to hate that. 
Thus, it would seem that the arrangements made for the forensic examination of 
adult rape victims in London and Sussex are beset with difficulties. Examination 
suites are not always as well equipped or as well looked after as they need to be if 
victims are to be provided with an adequate service. There is a shortage of female 
doctors to conduct examinations and insufficient compulsory training for those 
who do. Victims' urgent needs and legitimate wishes must all too often be 
subordinated in a system which prioritises the concerns of doctors who have a 
primary involvement elsewhere. 


The forensic medical examination and its aftermath 


The involvement of the doctor in the examination of rape victims falls into several 
different stages which are broadly speaking as follows: 


34 The suite at Backingsub LANE Gu TA Cnn 
34 The suite at Barkingside police station, which was one of those where this was a problem, has now 
been closed 
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i) Obtaining Consent 

ii) Obtaining Information 

iii) The Examination 

iv) Advice on Pregnancy and STDs 

v) The Written Statement 

vi) Disclosure 

vii) Court 

Doctors were asked about their approach to each of these stages. 


Obtaining consent 


At this preliminary stage of the encounter between doctor and victim ethical issues 
loom large. The victim brings to it conventional understandings of what doctors are 
and do. There is no reason for her to question them. Indeed the encounter may very 
well take place in the familiar environment of the doctor’s surgery. But the doctor 
is not who she seems. She is in this context an agent of the criminal justice system. 
The normal doctor/patient relationship is very different from that which exists 
between a victim and the doctor who examines her forensically. One aspect of the 
difference is that the rules of disclosure ensure that information obtained from the 
victim as well as eviderice obtained from the examination itself are frequently 
disclosed to the defence and other involved parties. Thus the victim's 
understandings are misplaced as are her assumptions about the confidentiality of 
what is to occur. For the doctor a dilemma arises. She can disabuse the victim of 
her flawed reading of the situation but in doing so she risks the withdrawal of her 
co-operation or the withholding of information. Thus the importunate demands of 
the criminal justice system and the moral entitlement of the victim may seem to be 
at odds. However the dilemma can only ethically be resolved one way. Victims 
need to be warned about the true situation so that an informed consent may be 
given to procedures and an informed decision made as to how much information to 
provide. Otherwise the consent they give can scarcely be regarded as valid. 

The study was concerned to investigate the extent to which doctors were alive to 
the ethical issues and how they were resolved. All the doctors were clear that 
consent had to be obtained from victims right at the beginning. In Sussex most of 
the doctors said that they would obtain written consent but their approaches to 
doing so varied markedly. Three doctors clearly felt that the only consent 
necessary was to the physical examination itself. The issue of confidentiality was 
not even mentioned to the victim. Indeed, one doctor always gave the task of 
obtaining written consent to the police officer in attendance, instructing her to say 
as little as possible to the victim for fear of deterring her from going ahead with the 
examination. A fourth doctor was equally clear that consent had to be obtained to 
the examination, the taking of samples and the submission of a written statement to 
the police. But only one doctor appeared fully to appreciate the ethical issues 
involved and was prepared to inform the victim exactly what the implications of 
consent were. SUS1 said: 


The first thing I do is ... discuss the difference between an ordinary examination in the 
doctor's surgery which is always confidential and an examination in this circumstance where 
a statement will go to the police and to anybody the police hands it to such as the legal 
representatives . . . so it's not going to be a private document and they must understand that 
right from the start. It’s actually very important because it's not the usual relationship 
between the doctor and the patient... . | don't say to them, "Don't tell me anything you don't 
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want brought up in court’ but I imply it I imply that this is something that they have to bear 
in mind throughout the discussion. 


All the London doctors were well aware of the issues surrounding consent 
particularly that of disclosure yet most said that, where adults were concerned, they 
generally obtained verbal consent only. Again there were different approaches to 
dealing with the matter. Two tackled the issue so obliquely that victims could not 
possibly be clear as to the real significance of their consent. One would explain that 
the police would expect a statement from her but would not touch upon what might 
be in that statement or what information might be disclosed. Another, LON3, 
considered that obtaining written consent interfered with the examination 
process.*5 She would simply explain that the notes were not private. She added: 
‘Often they don’t take that on board. They'll tell you anything and everything some 
people.’ 

A third doctor was more explicit and would tell victims that anything that she 
wrote down, whether in her notes or in the statement prepared from her notes, 
would be available to the courts. However she agreed that consent given after this 
explanation was not really informed consent because the victims would have no 
conception of how that information would be used. The fourth doctor was entirely 
frank in her explanations to victims and made sure that they were quite clear about 
the situation. 

By contrast, a fifth doctor stated explicitly that she lied to victims on the consent 
issue. LON2 said that she would say to them: 


Your previous medical history is private between you and me but I do need that down. That 
causes problems later on, a huge problem, but it gets me to get them to co-operate with me. / 
realise that I'm telling them a lie, I'm aware of it but at this stage of the investigation I think 
that if I start going into, ‘Well the defence will need to see sight of it and all your previous 
medical history is going to be... .' you've lost it, so I don't tell them that and I’m well aware 
of it. 
Thus most of the doctors in this study were content to skim over or ignore the very 
strong ethical issues raised by the issue of consent. It is of course the case that 
victims who are in a distressed state may not be able to grasp the full implications 
of consent. On the other hand, the two doctors who did fully explain the issues, 
appeared to feel that, as a result, victims may have been more circumspect in what 
they revealed. Certainly, VICLON2, was extremely angry when she discovered 
that information which she thought would be treated confidentially by the doctor 
had been passed on to the police. She said: 
You are told that when you give information to doctors that it is highly confidential. But it is 


not... . When I was with the police officer who took my statement the following day, she 
had been given all this information about me from the doctor. I was very angry. 


Obtaining information from the victim 


Before the examination, all the doctors obtained a great deal of information from 
the victim. The first step was to find out what had happened. Details were often 
supplied by the accompanying police officer so that doctors were then able to 
confine their questioning to the physical side of the event which would be material 


————— LLL 

35 Robertson found a similar approach amoag police surgeons to the obtaining of consent from prisoners 
whom they examined therapeutically. Whilst some doctors used consent forms, others did not, saying 
that this “would create a barrier to normal doctor/patient communication’: n 22 above, 33. 
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for the examination. One doctor, however, mentioned that victims often wanted to 
tell her in far greater detail about the events which had occurred. She would take a 
full note of what she had been told. 

All the doctors then took a medical history, including an obstetric and 
gynaecological history. This might include such details as whether she was a virgin 
before the event, whether she was currently involved in a sexual relationship, when 
her periods started, previous pregnancies, abortions and current contraception. 
Information might also be collected about smoking and drinking habits including any 
history of drug-taking or alcohol abuse, current medication, significant illnesses and 
treatment in hospital. All the doctors except one said that they took a family history 
as well which would include details of marital status, children, present partner and 
position in the family. A social history was also taken to include such details as 
employment and whether a young girl was living with her parents. 

In Sussex, doctors are provided with a blue book which they fill in for each 
victim. This sets out the information which is required and the tests which have to 
be carried out. The book provides spaces for the doctor to fill in the weight and 
height of the complainant, to comment on her physical appearance, her mental 
capacity and her physical and mental maturity. It also provides a small space for 
doctors to fill in each of the following: personal history, family history, previous 
medical history including treatment and operations, the number of pregnancies 
with the type of delivery, the number of abortions and the type of contraception 
used. There is a space for other 'relevant' information including present 
medication. 

The amount of information extracted by some doctors was apparently 
bothersome to some victims. One doctor, LON3, commented: ‘Tm very aware 
that some people feel that I'm poking my nose so I withdraw at that point.’ 

Much of the information obtained was written up in the doctors’ notes which 
were more often than not disclosed. Asked why this information was being 
collected, a variety of responses were given. Some doctors said that they were keen 
to obtain a complete picture of the person and the event, others that they wanted to 
get to the truth of what had happened. Thus LONA said: 


It gives me an overall picture of what that person's life is. I don't want to just concentrate on 
what happened between 8.30pm and 9.30, I want to know how vulnerable she is and what's 
been happening to her ... what else is going on in her life. 


Another doctor, SUS5, said that this was her normal procedure with all her 
patients: ‘I mean I ask the same questions of a patient I see in surgery. I don't ever 
treat a patient without knowing all the background.' 

Some confusion is apparent from these explanations which are difficult to 
reconcile with the actual role of the doctor in these circumstances. The doctor is 
not there to play the detective, to get to the truth of what happened. This is the 
police role. Similarly, the normal doctor/patient relationship does not apply. 
Indeed, the complainant can scarcely be described as the doctor's patient at all. In 
most cases, no medical treatment is offered apart from emergency contraception 
where this is required.> The doctor will never set eyes upon the complainant again. 
It is hard to justify the obtaining of copious information about her on the basis of a 
one-off encounter, the purpose of which is almost entirely forensic rather than 
medical. Nor is it clear why evidence of past sexual history should be collected by 
doctors when police are directed not to obtain it?? in the light of section 2 of the 


36 For further discussion, see below under heading ‘Perceptions of role’. 
37 n 32 above 
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Sexual Offences (Amendment) Act 1976. Given the current disclosure rules, there 
must be doubt as to the wisdom of including questions about this and other 
personal matters in the blue book particularly when such questions are intrusive 
and cannot properly be regarded as of relevance to the issues in the case. 

Yet it is undoubtedly the case that doctors face a dilemma as to how much 
information to collect. This dilemma is unlikely to be resolved by consultation with 
the CPS. Interviews conducted in this study with senior Crown Prosecutors 
revealed two opposing views. On the one hand, Crown Prosecutors are keen to 
have as much information as possible.38 They dread the prospect of evidence of 
which they were unaware emerging in court. As CPS SUS3 put it: 


I would much rather that far too much came out. It has to be disclosed anyway to the other 
side. There is no point whatsoever in embarking on a prosecution and then at the end of the 
day something comes up out of the woodwork that prejudices the whole case. 


On the other hand there is the view that too much information about previous 
sexual history is being collected by doctors. As CPSLONI put it: 


I would seriously ask FMEs and doctors whether they need to ask about previous sexual 
history. Occasionally you might... . But I can't think of that many cases where it's going to 
be an issue. If there's no particular reason to ask, why ask? | haven't been given a 
convincing reason why it should be done in nearly every case. We make it difficult for 
ourselves when your own doctor has gone down that road and has noted it in his notes. It's 
there. It’s upfront. It's an issue in the case and it's very hard to resist. 


It is well documented that defence strategies in rape trials range well beyond 
addressing the factual issues in the case and are concerned particularly with 
building up a detrimental picture of the complainant as far as her moral and sexual 
character is concerned. Juries are reluctant to bring in rape convictions where 
victims are seen as undeserving.?? Section 2 of the Sexual Offences (Amendment) 
Act 1976 has not operated sufficiently effectively to control the use of such 
evidence. Evidence of past sexual behaviour including abortions and use of 
contraception as well as evidence of dress, drinking and smoking habits may well 
be built up by the defence to present a negative and prejudicial picture of the victim 
to the jury. 

Interviews were conducted for the study with barristers who were highly 
experienced in prosecuting and defending rape cases. Barrister 1 revealed that 
information gathered by doctors was regarded as a boon by the defence. She 
explained that when she was defending she would always call for the doctor's 
notes *because you get lots of leads ... they are a mine of useful information.' 
Conversely, Barrister 6 said: 'I don't believe it's part of the doctor's function to 
spend the first twenty minutes asking her about her medical history. This presents a 
difficulty for the prosecution and an advantage to the defence.’ 

Thus the inevitable consequence of the practice of some doctors at present is to 
rule out many cases for prosecution and to jeopardise others which do go forward. 


The forensic medical examination 


Before the examination begins, the Scenes of Crime Officer (SOCO) or the officer 
in charge of the case will discuss with the doctor which tests to take. Generally, the 


38 Much of what is disclosed to the CPS is likely to be disclosed to the defence. 

39 See eg Scottish Office Central Research Unit, Sexual History and Sexual Character Evidence in 
Scottish Sexual Offence Trials (1992) 72-75. 

40 Sec eg S. Lees, Carnal Knowledge (London: Hamish Hamilton, 1996) ch 5. 
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police will try to insist that the full range of tests is carried out since this is the only 
opportunity to take most of them. The doctors interviewed varied in their approach 
to following police wishes. Some simply complied with instructions, others felt 
that this was a matter for negotiation, and others felt that the decision was theirs, 
would make it clear when they considered certain tests were unnecessary and 
would not carry them out if this was their view. As SUS4 put it, ‘Ultimately it’s 
me. I’m in the driving seat.’ 

The doctors were asked to describe how they conducted the examination. All ten 
followed the same basic procedure although there were variations on the theme. 
The Sussex blue book sets out in detail the procedures which the doctor should 
carry out and provides diagrams so that the site of any bruising, tearing or other 
injury can be indicated. According to the description of one Sussex doctor, the 
examination process is essentially as follows: if the victim is wearing the clothes 
she had on at the time of the rape, she will be asked to remove them while standing 
on a sheet of brown paper. This is to collect any samples that might fall from the 
clothing. She will then be given a paper nightie to wear whilst her clothes are put in 
a bag. The doctor will begin by examining her top half for bruises making sure that 
her bottom half remains covered and will then examine her bottom half making 
sure her top half is covered. The complainant will then be asked to get onto the 
couch for the vaginal/anal examination. This is followed by the taking of swabs, 
the taking of hair and nail samples, blood and finally saliva. 

This description of the examination as a whole is typical of those given by most 
other doctors in the study. However, there were variations in practice. For example, 
while seven doctors were very careful to ensure that the woman was never left 
naked and that only those parts of her body that were being examined were left 
uncovered, three female doctors took a different approach. One performed the first 
part of the examination with the woman standing up completely naked while she 
examined for bruises from the front and a WPC did so from the back. Another 
preferred to examine for bruises in this way although without the assistance of the 
WPC. A third allowed the complainant to keep her pants on. 

One victim in the study sample was extremely upset at being kept naked during 
the examination by a male doctor. POLSUS9 mentioned a case at which she had 
been present in which the male doctor made the complainant stand naked in the 
middle of the room in the same awkward pose as the woman depicted in the 
diagram in the blue book while he searched her body for bruising using a penlight. 
The woman was extremely distressed. 

Several doctors emphasised how they talked the complainant through the 
examination explaining what they were doing at every stage. This practice was 
particularly appreciated by victims. But some of the Sussex victims complained 
that explanations were not offered and some also commented on the lack of 
sensitivity of the doctor. Insensitivity appeared to go hand in hand with an 
unwillingness to explain.‘ One of the Sussex doctors conceded that she could 
explain more than she did. 

Doctors were asked about their practice regarding the cutting and plucking of 
pubic hair since the victims who were interviewed found this particularly 
distressing.42 The routine practice of taking hair samples from sexual assault 
victims was abandoned in the Metropolitan Police district in 1990.43 DNA can be 





41 n Il above, 10. 
42 ibid 14 
43 n32 above, ll. 
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obtained from blood and in the unlikely event that hair proves to be necessary for 
DNA testing, it will always be possible to take a sample from the victim at a later 
stage. The MPS guidelines“ state however that where pubic or head hair contains 
obviously alien hair the latter should be removed. A sample of the complainant’s 
own hair for comparison may also be cut in these circumstances although this is not 
essential. Similarly hair which is matted with, for example, semen or blood, should 
be cut and removed. The London doctors interviewed were all following this 
practice.46 

Three different practices emerged out of the interviews with Sussex doctors. 
Two routinely plucked both head and pubic hair. One said that she always 
plucked twenty four head and twenty four pubic hairs. Provided that the hairs 
were not individually plucked she was confident that this was not painful. This 
seemed inconsistent with her further assertion that having plucked a clump of 
hair, she would rub the area to take the pain away. Her reason for taking the 
samples was the need, as she thought, for the police to know what the hair looked 
like. Two doctors did not pluck pubic hairs but continued to pluck head hair. One 
explained this in terms of the need to pick up the assailant's hair. However, it was 
not clear why it was necessary to pluck the hair for this purpose. Alien hairs can 
be removed separately where they are noticed or alternatively the hair may be 
combed to find and remove them. The fifth doctor refused to pluck either head or 
pubic hair since she considered, rightly, that the practice was quite unnecessary 
for DNA purposes. 

Samples are placed in specially provided plastic bags which have to be labelled. 
The sealing and labelling is sometimes performed by the WPC^ or the SOCO or 
by the doctor herself who will sign the front of the bag to indicate that she has seen 
it sealed. But this whole careful process was viewed with a good deal of scepticism 
by SUSS: 


I mean, 90% of the samples I take are never even sent to the lab. They're all watching their 
budget so they shove it in the fridge until they know whether they're going to prosecute 
anyonc and then they only send samples that they think are going to be meaningful. Quite 
often the fridge defrosts accidentally or samples are lost anyway. 
This observation provides some insight into one possible reason why reported 
rapes may not always result in convictions. 


Advice on pregnancy and sexually transmitted diseases 


The MPS booklet for victims states that the doctor will *if appropriate, offer you a 
pill called the **morning after pill’’’.48 The Sussex booklet says merely that the 
doctor will offer advice about pregnancy.” In fact all the doctors interviewed 
routinely offered victims the morning after pill if they were at risk of pregnancy 
and most also supplied it. In Sussex it was noted that the pill was not available at 
the victim examination suite. This meant that the victim could only be supplied 
with it if the doctor happened to have a free sample from a drug company, 





44 ibid. 

45 The hair is not being removed for DNA purposes and can therefore be cut. 

46 But one of the London victims, who was examined by a male police surgeon, had pubic and head hair 
plucked. 

47 See below under the beading ‘The Role of the WPC'. 

48 MPS, n 17 above, 16 

49 Sussex Police, n 17 above, 10 
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otherwise a private prescription would have to be given as Police Surgeons cannot 
prescribe on the NHS. It is important that the pill is available to victims 
immediately. In London attempts are made to ensure that suites are adequately 
stocked with them. 

The Sussex booklet briefly mentions STDs stating that it is important for the 
woman to be checked for these as soon as possible. It also states that the doctor will 
offer advice as to how to go about this. Out of the Sussex sample, one doctor 
arranged tests at hospital genito-urinary clinics or, if the woman did not wish to 
attend, would seek her permission to write to her GP about the situation. The other 
doctors, however, did not refer victims to genito-urinary clinics. All raised the 
matter, advising women to consult their GPs, but rarely writing to the GP 
themselves. One specifically declined to discuss HIV infection in case this might 
worry the victim. Given that there is no guarantee that a victim will report the matter 
to her GP or that the GP will necessarily take up the STD issue, there would seem to 
be a real danger in the Sussex system that victims will not be checked for STDs. 

By contrast, the London booklet states: 


It is important for you to have a series of checks at a special clinic. You should have the first 
of these within a few days after the assault. Some London hospitals have special facilities for 
sexual assault victims. The police officer supporting you will have a list of them. You will 
be asked which one you prefer to attend and the first appointment can be made for you. The 
police officer will offer to go with you for the first one.>! 


Thus, by contrast with Sussex, it is one of the duties of the police to ensure that the 
STD issue is addressed and followed up. All the London doctors discussed the 
issue of STDs with victims and several also raised the issue with the WPC to 
ensure that an appointment at a clinic was made. That the WPC will accompany 
the victim to the clinic is of particular importance. VICLONS explained that she 
would not have attended it otherwise even if an appointment had been made for 
her. 


The role of the WPC 

In both London and Sussex a police officer was present throughout the 
examination.52 After it, a discussion between police officer and doctor would 
frequently ensue in which the doctor might give her view of the case and the 
victim's veracity. This highlights the fact that the encounter between doctor and 
victim is entirely different from the normal patient/doctor relationship. 

All the doctors worked well with the WPCs and were glad of their help although 
it was commented that some were more useful than others. Tasks frequently 
performed by the WPC were handing the sample containers to the doctors and then 
labelling them, labelling and bagging the clothes and assisting with the paper work. 
However, some doctors preferred to complete some or most of these tasks 
themselves. Doctors also emphasised the role of the WPC in comforting the 
victim.5? The London doctors regarded the WPC as the follow-up link. They might 
remind her to see to it that the victim took the morning after pill or attended for 
tests. 





50 ibid |l. 

51 MPS, n I7 above, 16. 

52 One doctor ensured that the WPC was on the other side of the screen. 

53 Two female doctors also felt that the presence of the WPC was useful to prevent any false allegations 
by the victim of misconduct by the doctor 
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Many WPCs took notes during the medical to supplement their own. Some 
police officers took the opportunity, in cases which they considered to be doubtful, 
to ask the victim if she really was prepared to go to court and to remind her that the 
statement was likely to take at least five hours. On the other hand, some doctors did 
not allow officers to take notes during the medical or to question the victim. 


The written statement 


The doctor is required to write a statement for the police. This is a crucial 
document which will help determine whether or not a prosecution is brought as 
well as the final outcome of the case. It will be seen by the prosecution and by the 
defence if charges are brought and, if the case goes to court, the doctor may well be 
cross-examined about its contents. 

There are a variety of approaches to making the statement and it was clear that 
doctors were faced with a dilemma as to how much information to include or 
exclude from it. The doctors in this study had evolved their own strategies for 
dealing with the problem based on discussion with other doctors and their own 
experience in court. However, some doctors complained that they received 
conflicting advice as to how much and what to include. SUSI, for example, said 
that she had been told by the CPS to make her statements as full as possible and by 
the police to make sure that she did not include an account of the events as 
described by the victim to her. She was genuinely confused by the advice she had 
received. SUSS said that her main aim was to write an uncontroversial statement so 
that she would not be called to give evidence in court. 

Several doctors mentioned that it was necessary first to set out their 
qualifications and medical experience in detail to fend off any suggestion by the 
defence of lack of expertise. One emphasised the need to ensure that the statement 
tallied with the doctor’s own notes. 

Some doctors would repeat what the victim had told them of what had happened 
to her. This practice carries with it the substantial risk that the slightest apparent 
inconsistency between this account and that given by the victim in her statement to 
the police will be picked up by the defence in cross-examination of the victim. For 
this reason, other doctors studiously avoided it. One said her formula was to say, 
‘She told me what happened. I wrote it down in my notebook.’ 

Many doctors included the victim’s past and present medical history in the 
statement. LON4 went into great detail, supplying information about current 
medication, last menstrual cycle, abdominal pain, constipation, bowel habits, 
general health, state of urine and periods and the presence of any infections or 
other health worries. By contrast, LON2 was adamant that she never mentioned the 
medical history in case it contained something detrimental or irrelevant but she 
conceded that the CPS might then consider that they did not have all the relevant 
information. She mentioned that she often received ‘ridiculous’ questions from the 
CPS such as, ‘Can the doctor say how long ago the victim became non-virgo?’ or 
information was sought about the number of times the victim had had intercourse 
in the past. One doctor always mentioned when the victim last had intercourse and 
with whom. 

All the doctors would describe the examination, their findings and the 
demeanour of the victim. Doctors differed as to whether they mentioned how the 
victim was dressed or not. They also differed as to whether they included a 
conclusion or opinion on the evidence. One never gave an opinion on the case 
whereas another felt that the doctor's opinion was an important part of the 
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statement. Most would include a statement that the clinical findings were or were 
not consistent with the events described by the victim and the allegations made. 
However, this formula could lead to difficulties in court.5A SUS3 was careful not to 
use it She would state that injuries were consistent with the woman being 
scratched but would never state that they were consistent with the woman's story 
since this would invite a hostile response from defence counsel. 

Some doctors provided details of the woman's family and social history 
including with whom she was living, whether she was living on her own, whether 
she lived in a vulnerable ground floor flat and how many children she had. 

There was thus a considerable variation in practice as far as the written statement 
was concerned. It has been pointed out by one of the most senior judges dealing 
with rape cases* that in fact what is most needed in the written statement is precise 
and full details of the examination itself accompanied by clear diagrams. It seems 
that this focus may have been lost by some of the doctors in this study. 


Disclosure 


Once the examination is over and the written statement submitted, the doctor is 
likely to receive a request for disclosure of her notes from the CPS or the defence. 
These may contain background information and details concerning such matters as 
past sexual history, abortions and contraception which have not appeared in the 
statement. 

Where a prosecution is brought, requests for disclosure are now almost routine 
unless there are serious injuries. LONS explained: ‘It’s fine if they’ ve been beaten 
up and they've got a torn vagina. Nobody asks for anything. But if they haven't 
they usually ask for the notes and they nitpick every little stupid thing you've 
written.” LONI also commented: ‘The CPS are terrified of not disclosing 
everything. They’re afraid of being criticised.’ 

The content of the notes may play a crucial role in decisions about prosecution. 
This was not always acknowledged by the doctors. SUSI said: ‘I’m not part of the 
decision as to whether cases go to court. I just record information.’ 

Disclosure was a matter of concern to many doctors in the study since they were 
used to a regime of confidentiality with their patients. They were employing 
different strategies to cope with the problem. One strategy was not to include all 
the information obtained from the victim in the notes. Notes were kept basic and 
factual. However, one doctor explained that this strategy could backfire as it could 
work against the doctor in court. A second strategy, already mentioned," was to 
warn the woman when obtaining consent from her that anything she told the doctor 
could be revealed and become public. LON] said:. 


I err on the side of letting them make the choice and I run the risk of not getting a full 
gynaecological history. I like to think that we can protect victim's confidentiality otherwise I 
think that they're not getting a good service but it is quite difficult to do. 


A third strategy was to refuse disclosure until a court order was obtained. This 
accords with the advice of the Association of Police Surgeons. However, this did 


54 See below under the heading, ‘Court’. 

55 Mtr Justice Stephen Mitchell at a training conference for doctors in 1995. 

56 This strategy was criticised by the CPS prosecutors whose view was that once information had been 
obtained, a note of it should be taken. Doctors who raised matters in court which had not been 
divulged in the notes or the statement were particularly criticised. 

57 See above under the heading ‘Consent’. 
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no more than postpone the event. A further strategy employed by one of the Sussex 
doctors was to point out when asked for her notes that the information they 
contained was sensitive. She seemed convinced that this was sufficient to ensure 
that it was not disclosed in court. This seems rather unlikely. 

However, not all the doctors were concerned about disclosure. LON2 simply 
disowned the problem since she felt that there was nothing she could do about it. 
She would relinquish her notes without hesitation. She said: ‘TIl photocopy or fax 
it through to anybody. I’ve no idea where it ends up.’ She said she was frequently 
asked about extracts in her notes concerning previous medical history and 
abortions. She nevertheless continued to make very full notes about the woman’s 
past sexual history.*8 

It remains to be seen what impact the Criminal Procedure and Investigations Act 
1996 which has introduced some amendments to the disclosure rules, will have on 
this area of practice. However, it is likely to remain the case that doctors who are 
wedded to the routines of ordinary medical practice and insist on obtaining 
quantitities of background information will continue to run the risk of seriously 
jeopardisng the interests of victims. 


Court 


Nine out of the ten doctors interviewed had appeared as a witness in court. One 
also had experience of appearing as an expert witness for the defence. Only the 
male doctor was positive about the court experience. The rest were negative but 
had found ways of coping with it. There were three main complaints: first, the 
inconvenience of court appearances; second, the behaviour of defence counsel; and 
third, the lack of follow-up. 


The inconvenience of court appearances 

Doctors complained that they were given very short notice about court 
appearances. It would often be necessary to bring in locums or cancel clinics or 
surgeries. Where cases were postponed or cancelled time was wasted in making 
fresh arrangements. 

The doctors complained that the time that they were told to be present at court 
usually bore no relationship to the time that they were actually called to the witness 
box. But all had eventually learnt to deal with this problem. They would negotiate 
with the court officer to be at court within half an hour or an hour of receiving a 
phone-call from him. Alternatively, they managed to agree an arrival time with the 
CPS which reflected when they would actually appear in court. 


The behaviour of defence counsel 
All the doctors spoke of how shocked they felt when they first appeared as a 
witness in court at the behaviour of defence counsel. The experience of cross- 
examination was regarded as both frightening and insulting. LON1, for example, 
described it as ‘intimidating to the inexperienced doctor, very frightening, 
terrifying. I have had a few fairly punishing experiences. You feel very attacked 
and insulted.’ 

After several appearances in court, doctors were able to identify recurrent 
themes and strategies that were commonly used by defence counsel and managed 


58 LON? assured the victims she examined that what she told them would remain confidential; see above 
under the heading ‘Consent.’ 
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to work out strategies to counter them. Between them the doctors mentioned the 
following tactics frequently used by the defence: 


Attempts to discredit the doctor Counsel would attempt to make out that the doctor 
was inexperienced or lacking knowledge. Doctors might be asked about their 
knowledge of areas outside their expertise even though these were not germane to 
the case itself. For example, one doctor who was a consultant gynaecologist was 
asked what she knew about pathology, a matter of irrelevance since the victim was 
alive. Doctors were generally asked how long they had been working as an FME and 
how many victims they had examined. As mentioned above,? to stave off such 
attacks, doctors attempted to strike pre-emptively, by setting out their qualifications 
and experience in some detail in the written statement. 

In addition, doctors would frequently be accused of lacking neutrality and 
working for the prosecution. LON2, for example, recalled counsel asking her, ‘You 
were working for the prosecution weren't you?’ SUS2 recalled how she had been 
accused by the defence of being ‘emotionally bonded to the victim’ because she 
had treated her with sympathy. She was able to counter that the professional way of 
dealing with a woman in these circumstances was to try to establish rapport. 

One doctor described how she had been accused of partiality. She felt extremely 
sore about this and described herself as having been abused in court. In order to 
counter this line of questioning, since her work was primarily as a police surgeon, 
she took several NHS clinics so that she did not appear to be working exclusively 
for the police. 


Casting doubt on the injuries of the victim Where the victim was bruised or 
injured as a result of the rape, counsel would almost routinely argue that this could 
just as easily have been caused by vigorous consensual intercourse. SUS2, for 
example, said that she had been asked if bruises on the thighs could not have been 
caused ‘by the woman linking her legs up across a man's back in an excess of 
enthusiasm.' 

The doctor would typically be asked how many rape victims with injuries she 
had examined in order to suggest that she had not seen many. Alternatively, and for 
the same purpose, she might be asked how many women she had seen who had 
bruising from vigorous sexual intercourse. 

Cross-examination would frequently focus heavily on the use of such words as 
consistent, compatible, suggestive or typical. Doctors who stated that injuries were 
consistent with rape would be asked whether they were also consistent with 
vigorous sexual intercourse. Doctors unused to linguistic nuances could easily 
come unstuck if they confused evidence which supported rape with evidence which 
was consistent with rape.© 

A further strategy for contesting injury was for defence counsel to suggest that 
injuries or bruises were self-inflicted. Thus, in one case where the doctor decided 
that it would be preferable to photograph injuries the following day when the 
bruises were likely to have appeared, the defence alleged that the woman had gone 
home and inflicted the bruises herself to strengthen her case. As a result of this 
experience the doctor never subsequently suggested that photographs be delayed. 


59 See above under the heading, "The Written Statement 

60 The leading textbook on forensic medicine now advises doctors not to say that their findings are 
consistent with rape: W. McLay, Clinical Forensic Medicine (London: Greenwich Medical Media, 
2nd ed, 1996) 210. 
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This, however, presents a problem since bruising frequently does not appear until 
48 hours after the incident. 

None of the doctors seemed to have worked out an appropriate strategy for 
dealing with disingenuous questioning about injuries and one expressed the need 
for research into injuries in order to counter it. One senior judge has suggested®! 
that doctors should not be slow to point out in appropriate cases that defence 
explanations for injuries sustained by the victim are theoretical but unrealistic. 


Inconsistency Defence counsel will look for inconsistencies between the doctor’s 
statement and her examination notes. Doctors had learnt to make sure that their 
statements tallied exactly with their notes. 


The doctors described how they had learned from their court experiences. They 
had their own prescriptions for surviving in the witness box and countering defence 
tactics. LONS said that she had learned to say when she did not know about 
something. SUSA said that the trick was not to go too far down the road of agreeing 
with defence counsel since this would lead to a trap. The male doctor told himself 
that he was the expert and knew more about the case than anyone else in court. 
This helped him not to feel intimidated. SUS3 geared her examination of the victim 
to the questioning she anticipated in court. She said that it was important to keep to 
the witness statement, ‘not to lose your rag’ and to bring in the judge if necessary. 
LON4 emphasised the importance of writing a good statement in the first place. 
LON?'s strategy was to say as little as possible. She said that her motto was ‘don’t 
say aught unless you're absolutely sure of it.’ She added: "They'll try and twist 
your words round and this sort of business and I usually rely a lot on yes and no 
and then don't say anymore.' 

With experience, by dint of devising their own coping strategies, and in some 
cases, by attending extra training courses, some of the doctors had become 
confident in court. LONS, for example, said: “You get used to the vicious attacking 
quite quickly and it becomes like water off a duck's back. But when you first do it, 
it's quite shocking.' 

However, some doctors continued to find the experience of testifying in court 
‘extremely difficult. LONI said: ‘You feel very attacked and insulted. I had a bad 
time in Winchester Crown Court a few weeks ago and I haven’t recovered from 
that yet. I’m still upset by it.’ Similarly, SUS2 said: 

The court experience is the most awful thing that I think I’ve ever experienced. If I had the 


choice, I don't think that I'd ever go again. I would like to wring the necks of most defence 
barristers. There's a few judges that I'd like to put my boot up the arse of as well... . 


It is scarcely surprising that some doctors were severely disillusioned with and 
justifiably critical of the operation of the adversary system in rape cases. LON3 
said: ‘You wonder what you’re doing there. The system is a nonsense and the 
adversarial system doesn’t seem to help the victim. It really is a rubbish service.’ 


Follow-up 

Most doctors complained of lack of follow-up and that they never found out the 
result of the majority of the cases in which they appeared as a witness. LON3 
described this as ‘soul destroying.’ LON1 contrasted this with the cases on child 
abuse in which she appeared as a witness where the Child Protection team would 





61 Seen 55 above. 
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always let her know the result. As well as being alienating, the lack of feedback 
prevented doctors from reassessing and improving their performance. 


Attitudes and perceptions 


The doctors were all questioned about their attitudes towards rape and their 
perception of their role within the criminal justice system. 


Attitudes to rape 


The Sussex doctors tended for the most part to be judgemental not to say punitive 
in their attitude to many women who reported rape. Many victims were blamed for 
their own fate or regarded as having precipitated what had happened to them. 
Rapists, on the other hand, were seen, not infrequently, as relatively blameless 
individuals, unable mentally or physically to control their sexual urges in the face 
of blatant provocation by the woman. SUSI considered that pretty women who 
dressed in an alluring way were, by doing so, inadvertently saying yes to men who 
were too unintelligent to realise that this was not the case. She said: 


If people are dressed in an alluring way, they are inadvertently giving out overt messages. So 
if somebody 1s wearing a black, slinky dress and red lipstick and has a lovely, curvaceous 
figure they are saying yes without saying yes. The man ıs receiving messages because he 
lacks the judgement to know what is and isn't a message. 


SUS1 made a point of stating in her notes how the woman was dressed so that what 
she perceived as the victim's role in the event should be known: ‘If someone has 
come in and I've seen them looking like Lolita, I think it is relevant to say so 
because if they turn up in court, they will turn up in a black suit with the minimum 
of make-up.’ 

According to SUS3, women who invited men up for a coffee, were just, “asking 
for trouble.' She felt that men could not be expected to handle this situation 
appropriately: “The male animal is totally different from the female animal and he 
can’t control himself as well as women may think. And they'll say, “She obviously 
liked me. What was she asking for?" ' 

One of the London doctors echoed this theme in talking of girls accepting lifts 
from strangers or wearing black dresses without knickers. 

SUSI claimed that small women were particularly likely to be victims. This was, 
in her view, because they had a ‘small person mentality’ which involved 
dependency and an expectation that others would look after them. She felt that 
women with victim personalities, should receive 'help for their underlying 
problem’ as should the rapist and that this might be preferable to prosecution. 

There was a good deal of scepticism amongst the Sussex doctors about the 
veracity of complainants. Their estimates of false reporting far exceeded any 
estimates given by either the London or the Sussex police officers interviewed in 
the study. 

SUSS felt that almost all women reporting rape were liars and that only rapes by 
strangers were genuine. She said: 


I am afraid that when I hear there's been a rape my automatic reaction is to assume that it's 
going to be a waste of time. Most of them are just people ... girls complaining ... I hate to 
say this but most of them are absolute rubbish. They are girls who' ve may be had a row with 
their boyfriends and want to make him feel bad or they've been out late and they want to 
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make up an excuse or they’ve made up a story. A genuine rape is actually relatively 
uncommon. 


SUS4 felt that at least half the complaints made were false. 


I would think that at least half are girls who decide to cry rape and then change their minds. 
You get a certain percentage where you know right from the beginning that it’s absolute 
nonsense and there’s this hysterical girl doing her bit. 


SUS3 felt that 55 per cent of complaints were false. She was also highly sceptical 
about complaints of rape by dates or acquaintances: 


The media coverage of rape has made it an ideal vehicle for people who are really desperate 
to make an allegation and put that man on the spot. You know, just to get back at him. The 
other thing that worries me are date rapes ... because they have second thoughts, that they 
shouldn’t have done it, they cry rape. .. Those where there is an acquaintanceship are 
dodgy. 


It was clear that the doctors would convey their scepticism to the police officers 
involved in the investigation. SUS3 commented that she would disguise her view 
from the woman but spell it out to the officers: ‘It does alter the way I behave out 
of the patient's sight and sound. I can go into the officer and say, “It’s all a load of 
rubbish." ' 

Given the authority of the medical profession, the opinions of doctors may well 
carry considerable weight with police officers. It is of interest, given the scepticism 
expressed by some doctors about young women in particular, that, in the Sussex 
victim sample, most of those who experienced a disbelieving attitude from the 
police were under 20.9 

Some victims in the Sussex sample complained of the doctor's disbelieving and 
judgemental attitude and insensitive manner. VICSUS1, for example, observed: ‘I 
felt that I was being judged ... I felt cheap and guilty as if it were my fault.’ 
Interviews with police officers suggested that the attitude of some doctors in 
Sussex could be a problem. Several officers explained the steps they took to avoid 
certain doctors® because of their unacceptable attitude to victims. POLSUS12 said 
that one particular police surgeon was never used because of his disbelieving 
attitude towards victims. 

Most of the London doctors had diametrically opposite views to their Sussex 
counterparts. Most considered that very few of the victims they saw were making 
false allegations. It is also the case that the London victims were mainly very 
pleased with the approach and attitude of the doctors who examined them. 
VICLONI's comment was typical: ‘It felt to me like the way it was handled, I 
couldn't have asked for anything more sensitive. She struck me immediately as 
being a woman who was highly competent, knew what she was doing, was very 
sensitive and caring.’ 

Similarly, most of the London police officers were positive about the behaviour 
of doctors towards victims. However, this was not universally the case. Certain 
doctors were criticised because of their manner with victims. POLLONA recounted 
an incident in which she had to stop the examination: ‘One doctor in particular, we 
had to stop the examination. I’ve actually gone out with the doctor and asked her to 
stop picking on the victim. She was just so rude, so inconsiderate and she was 
upsetting her... .' 


62 See J. Temkin, ‘Plus Ca Change: Reporting Rape in the 1990s’ (1997) 37 Bnt Jo Criminol 507, 525. 
63 Not the five in this study. 
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It was also felt that some male FMEs performed the examinations in a perfunctory 
manner. Examinations that should have taken several hours were over in 25 
minutes. As POLLON4 explained: "They walk in there and say, *'Right, what's the 
evidence? Right rape. We'll do the full swabs shall we?" And that's it. And it's 
like, ‘‘Strip off, here we go.” And the victims, you can tell on their faces, that they 
feel, “What’s going on here?" ' 


Perceptions of role 


In rape cases, a doctor is employed and paid by the police on behalf of the criminal 
justice system to assist the investigation by collecting evidence from the victim's 
body and examining her for injuries and marks. The doctor's medical role is very 
limited. It will be confined in most cases to ensuring that the victim is not in need 
of immediate medical attention or referral to a hospital and that she is offered 
emergency contraception. Some advice about STDs and counselling might also be 
given. A doctor, who, in the course of examining the victim for investigative 
purposes, happened to notice that she was in need of some, albeit not immediate, 
medical attention would, no doubt, be ethically obliged at least to mention this to 
her. But the victim's medical needs are clearly not a matter for the police but for 
the NHS. 

The doctors were asked about their perception of their role when employed by 
the police in rape cases. Most had some difficulty conceptualising it and answered 
in terms of a description of the tasks they had to perform. However, three doctors 
were clear that their role was almost entirely forensic. SUSA, for example, said: 


Basically I'm there to collect forensic evidence for the police on behalf of the victim in the 
police's interest. That's my prime role. Obviously, as the doctor bit, you' ve got the caring 
side for the patient which you show, basically, just by your approach to the patient and 
giving them reassurance and talking them through the examination, and, of course, dealing 
with any treatment they might need immediately. 


Other doctors acknowledged that their role was strictly limited in that there was no 
follow-up or further contact with the victim. As SUSS put it: "You're never going 
to see them again and you have no on-going commitment to them or responsibilty 
for them.’ 

However, some doctors had a wider perception of their role which was in no 
sense reflected in their contractual obligations to the police. Some took the 
opportunity to perform a general gynaecological examination or to proffer advice 
about contraception. LONA, for example, considered that part of her role was 
educative: ‘My role isn't just to examine them as a victim. My role is partly to 
educate them, to talk to them about health issues and to find out what risks they are 
[under]. 

SUS3 considered that she had three roles viz doctor, investigator and friend: ‘I’m 
not just here purely to examine her and take samples and bugger off. I’m concerned 
for her welfare. I’m concerned about what she’s going back to at home, what sort 
of support is she going to have afterwards.’ 

Whilst doctors who take the trouble to offer extra assistance to the victims they 
examine can only be praised for doing so, there is a danger that this will obscure 
their own perceptions of the nature of their role. Lack of clarity and, in some cases, 
confusion about their role may be one factor which explains the copious gathering 
of medical information and history about the victim and the failure to deal 
adequately with the issue of confidentiality. 
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Policy implications of the study findings 


This study suggests that although improvements have been made, there are certain 
persistent difficulties associated with the organisation and conduct of forensic 
medical examinations on rape victims in London and Sussex. These include: 


Recruitment 


It is clear that the police have failed to attract female doctors in sufficient numbers 
and that more needs to be done to recruit them. However, it does not follow that 
female doctors are well-suited to performing these examinations simply because 
they are female. The suitabilty of doctors for this type of work needs to be carefully 
vetted. But, the type of recruitment procedures which are present in every sphere of 
professional life in this country are notably absent from the recruitment of doctors 
to act as police surgeons and sexual assault examiners. The system is likely to be 
unique in the lack of control exerted over it by those who are in charge of and pay 
for it. Proposals have now been put forward in both London and Sussex to change 
- this system. However, the shortage of female doctors who wish to take on the work 
militates against proper recruitment practices and further underlines the importance 
of new approaches to the problem. 


Training 


Forensic medicine is not a specialism which can be pursued at medical school on 
the same basis as other specialisms. There is no clear career structure for those who 
‘might have an interest in pursuing it. There are few posts designated for police 
surgeons offering salaried full-time employment and the possibility of 
advancement. Instead, anyone who is a registered medical practitioner, if 
appointed by the police, can practice forensic medicine, mostly on a part-time 
basis and training is not uniformally required. This system, with its hallmark of 
amateurism and its absence of research and academic underpinning is supposed to 
provide for the medical examination of sexual assault victims — a task which is 
recognised to require both skill and forensic understanding. 

In the 1970s and 80s, concern was expressed that police surgeons frequently 
lacked the requisite skills for the task. It is not clear that this concern has been met. 
In Sussex, a haphazard system of voluntary training means that some victims will 
be examined by doctors who have received no formal training at all. Active 
consideration is now being given to changing this system to ensure that training is 
compulsory. In London, although changes to training requirements have recently 
been introduced, there are no plans afoot to extend the training of sexual assault 
examiners who do most of the examinations on rape victims. This situation cannot 
be satisfactory. More initial and follow-up training needs to be introduced and, if 
necessary, payment to attend these courses needs to be provided to compensate 
doctors who might otherwise have to incur expenditure to attend. Alternatively, 
there should be enough female FMEs in London to make the sexual assault 
examiner system unnecessary. An FME with a full training in forensic medicine 
who is alive to the many complicated forensic issues may be better suited to the 
task of examining sexual assault victims than a doctor without this specialism. 
However, if women are to be attracted to this in greater numbers, a proper career 
structure needs to be put in place. Male GPs may well be prepared to take on a 
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second job as an FME but for women with families one full-time job is usually 
sufficient. A policy of equal opportunity recruitment, rather than the current 
system, might also ensure that more women were appointed. 

Many areas of forensic medicine are woefully under-researched. Research into 
injury caused in sexual assaults is but one such area. Forensic training needs to be 
taken into the medical schools and universities so that it becomes a proper research 
based discipline. The setting up of the Forensic Medicine Unit at St George’s 
Hospital Medical School is a step in the right direction. A university based 
education, with a multi- disciplinary emphasis would ensure that doctors are not 
merely taught how to conduct rape examinations but understand the context in 
which these examinations occur. As well as dealing with rape trauma and the broad 
criminal justice issues involved in this area, such training should also challenge 
prejudicial and stereotypical assumptions about rape and the women who complain 
of it. This study suggests that these issues need to be addressed. 


Remuneration and availability 


Doctors working as FMEs or police surgeons, who are mostly male, have, on the 
whole, no major cause for complaint about the financial rewards they receive. 
Annual payments can exceed £100,000 per annum in inner city areas in addition to 
GP salaries. But if more women doctors are to be attracted to work as sexual 
assault examiners, one way forward might be for an annual retainer to be paid in 
return for contractual undertakings to provide the requisite services. 


Location 


The police have received much credit for the setting up of victim examination 
suites. The study suggests however that housekeeping of the suites is poorly 
organised. Complaints of poor facilities also suggest that there has not been the 
financial commitment which is necessary. It is unacceptable that sexual assault 
victims should be medically examined in suites which are unhygienic and lacking 
necessary supplies. The financial and organisational commitment needs to be made 
to ensure that this situation is rectified. 


The forensic medical examination and its aftermath 


Consent 

The study revealed widely differing practice with regard to the obtaining of 
consent. Ethical considerations appeared to give way to what were seen as the 
pressing imperatives of the criminal justice system. The ethical dimension of this 
issue needs to be emphasised in training together with the victim’s right to make 
her own informed choice as to the information she discloses. The matter is now 
briefly addressed in the standard textbook on forensic medicine% but the need for 
clarity and guidance on the issue might best be met by a national code of practice 
or guidelines.” 


64 cf Royal Commission on Criminal Justice, Report Cm 2263 (1993) para 90. 

65 n 12 above, para 3.6 

66 n 60 above, 201. 

67 In tbe United States,there ıs now a national model protocol for forensic medical examinations on 
sexual assault victims: W. Young et al, ‘Sexual Assault: Review of a National Model Protocol for 
Forensic and Medical Evaluation’ (1992) Obstetrics and Gynecology 878. 


846 © The Modern Law Review Limited 1998 


November 1998] Medical Evidence in Rape Cases 


Obtaining information from the victim 

This study found that the doctors interviewed were obtaining a great deal of 
information from victims. The reasons given for doing so were unconvincing and 
were indicative of some confusion about their role. In at least one case, the 
powerful influence of sexual stereotypes was manifest in the careful inclusion in 
the notes of information about the victim’s clothing and appearance. The 
implications of this information gathering are serious and need to be emphasised in 
training. The defence is thereby supplied with authoritative and otherwise mostly 
unavailable information which, although irrelevant in most cases to the legal 
issues, provides strong ammunition with which to discredit the victim. In Scotland 
it has been suggested that police surgeons ‘be asked to pass on only legally relevant 
details in their report and not to give a full medical history which can expose the 
complainer’s pregnancy and contraceptive histories to the defence when they have 
no direct relevance to the subject matter of the charge.’ Although the standard 
textbook now briefly mentions this issue, warning doctors against obtaining 
irrelevant medical evidence and ‘full details of previous sexual history’,” it is 
doubtful whether this on its own is sufficient to secure a full-scale change in 
practice. Again, it is suggested that the matter should be addressed in guidelines or 
a code of practice. Pressure should not be exerted by the CPS to obtain any more 
information about victims than is strictly necessary. Some revision of the Sussex 
booklet should also be considered. 


The medical examination 

The study revealed variations in practice some of which was outdated. Guidelines 
could usefully deal with matters such as keeping victims covered during 
examinations and the plucking of pubic hair.7! Compulsory continuing education 
would also ensure that doctors were familiar with recent developments. 


STDs and Pregnancy 

In the 1980s it was pointed out that arrangements for dealing with this were 
unsatisfactory. The London arrangements can no longer be criticised but it is not 
clear that the same can be said of those in Sussex. It is essential that the morning- 
after pill is given to victims immediately, that appointments are made at STD 
clinics?? and that victims who so wish are accompanied to these appointments. A 
failure to make this provision illustrates a failure to comprehend the chaos and 
disempowerment into which rape can often plunge its victims so that dealing with 
prescriptions and making and keeping medical appointments become a bridge too 
far. 


The written statement 

The study suggests that doctors do not always know what information to include 
and exclude from the statement. Guidelines could address this issue. Since the 
statement is critical in criminal proceedings, a higher payment to ensure that it is 
prepared as carefully as possible deserves consideration. 


68 See above under the beading ‘Attitudes and perceptions’. 

69 See n 39 above,76 

70 n 60 above, 201. 

7] These matters are now mentioned in the standard textbook Sec ibid 200—203. The collection of pubic 
hair samples is dealt with in the MPS Guidelines, n 32 above, 11. 

Sec now n 60 above, 213. 
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Disclosure 

Disclosure is a potent tool in the defence armoury in sexual assault cases. It is used 
to delve into the private life of victims with a view to discrediting them and 
drawing attention away from the actions of the defendant. Doctors have 
unwittingly become the new handmaidens to the defence by providing them with 
the sort of information which can be used for this purpose. Disclosure is a matter of 
concern to doctors and there was variation in the practice used to deal with it. 
Guidelines could usefully address the problem. 


Court 

The doctors had all experienced difficulties in handling court appearances. Courses 
for doctors need to include a strong component on court work. The lack of follow- 
up for doctors is a defect in the current system which is alienating for doctors and 
impedes the learning process. The police and the CPS should find ways of feeding 
back to doctors the result of cases and, if possible, the impact of their evidence. 


Conclusion 


This article has illustrated a diversity of practice amongst a sample of doctors, even 
those operating within the same geographical area. It has shown that the practice of 
some may be inimical to the interests of victims and needlessly undermining of the 
prosecution in rape cases. It suggests that the much vaunted rape examination 
suites may be less congenial than is commonly supposed and that female doctors 
cannot always be relied upon for their sympathy towards victims. It points to the 
need for a much tighter system which closely controls recruitment and closely 
monitors practice. In 1993, the Report of the Royal Commission on Criminal 
Justice expressed its concern that the work of police surgeons ‘lacks any central co- 
ordination and quality control? and that their training was in many respects 
inadequate. It recommended that the Home Office establish a working party to 
consider, inter alia, fees, appropriate standards and training and whether there was 
a need for a central co-ordinating body.” It is to be hoped that the working party 
which was set up by the Home Office in response to this recommendation will be 
able to hasten the process of change which has begun to take place in this area.?5 


73 The MPS has recently begun to address this issue by dividing 
geographical arcas for forensic medical purposes. Each arca has 
managerial/quality control responsibility. 

74 n 64 above, paras 90-91. 

75 See now Audit Commission, The Doctor's Bill: The Proviston of Forensic Medical Services to the 
Police (1998), which recommends a full scale modernisation of the present system. 
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Liability for Psychiatric Illness: Advancing Cautiously 
Harvey Teff* 


On being told of the collapse of the building where his son was a demolition 
worker, Mr Tranmore immediately went to the site. He arrived some two hours 
after the incident, which was caused by the negligence of the contractors. He had to 
wait for another two hours, knowing that his son was trapped in the building and 
that it was too dangerous to get him out. He was then informed that his son was 
dead. Dismissing the claim that his subsequent psychiatric illness derived from his 
presence at the ‘immediate aftermath,’ Brooke LJ observed: 


He did not go to the accident site for two hours after the accident happened. By that time all 
the immediate work of the police and the emergency services had finished. Even during the 
brief period when he was inside the shattered building, his son was buried in rubble two 
floors above him. He never saw any part of his son's body until he visited the mortuary 
about 24 hours later. I do not consider that any of these matters, taken in isolation, would 
necessarily be decisive, but their combined effect is in my judgment overwhelming.! 


No area of tort law contains rules so apt to produce unseemly distinctions as that of 
negligently inflicted psychiatric illness. The litigation resulting from the 
Hillsborough football disaster stands out as a graphic, if not entirely typical, 
illustration — traumatised on-duty police succeeded; traumatised close relatives of 
the dead and injured spectators did not? Claims which are in all other respects 
valid continue to fail because the plaintiff arrived on the scene a few hours too late, 
or was not deemed closely enough related to the immediate victim, or did not 
become ill as a result of ‘sudden shock’. Increasingly, it appears, the fate of 
claimants hangs on whether they are properly described as ‘primary’ victims, who 
only have to prove reasonable foreseeability of some personal injury, or 
'secondary' victims who have to overcome a battery of policy-driven restrictions. 
A mere handful of cases? has sufficed to demonstrate the shortcomings of this 
latest addition to the morass which confronted the Law Commission when it began 
to prepare its Report on Liability for Psychiatric Illness. 

Although psychiatric illness is often more debilitating than physical injury, the 
message conveyed by the prevailing rules is that mental and emotional wellbeing are 
of less account than physical integrity. As an affirmation of the need for the law to 
take psychiatric harm more seriously, the Law Commission's readiness to explore 
the subject in depth is therefore important in itself. If we grant that wholesale reform 


* Department of Law, University of Durham. 


| Tranmore v T E Scudder Lid, Lexis, 28 April 1998, CA. 

2 Frost v Chief Constable of South Yorkshire Police [1997] 3 WLR 1194, CA and Alcock v Chief 
Constable of South Yorkshire Police [1992] 1 AC 310, respectively. Frost is under appeal to tbe 
House of Lords, which, at the time of writing, is considering its jud 

3 See, for example, Frost, n 2 above; Young v Charles Church (Southern) Lid (1997) 39 BMLR 146, 
CA; Hunter v British Coal Corporation [1998] 2 All ER 97, CA. 

4 Law Com No 249 March 1998 (hereafter, ‘the Report.) 
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of compensation for personal injury? is beyond the Commission's remit,$ but believe 
that more defensible tort rules on psychiatric harm are attainable,’ the battle lines are 
relatively clear. They are drawn between those who want such claims to be resolved 
on the basis of reasonable foreseeability, with little or no qualification,® and those 
who, fearful of the floodgates, would retain a range of additional controls. The Law 
Commission describes its strategy as one of ‘minimalist intervention, proposing 
legislative reform only in those areas where the present law is clearly unsatisfactory, 
but in all other cases leaving the common law to develop'.? Its declared aim is ‘to 
remove ... unnecessary constraints ... without giving rise to fears of uncontrolled 
liability’, !° and it is evident throughout that the spectre of the floodgates played a key 
role in its deliberations. 

The Report’s central focus is on reasonably foreseeable psychiatric illness 
suffered ‘as a result of the death, injury or imperilment of a loved one'.!! Its 
principal recommendation is that where the plaintiff has a close tie of love and 
affection with the immediate victim, the law should dispense with the additional 
requirements of closeness in time and space and direct perception of the accident (or 
its aftermath). As regards what counts as a close tie of love and affection, the 
Commission proposes a fixed list of relationships in which it is conclusively deemed 
to exist, more extensive than the prevailing rebuttable presumption as between 
parent and child and for spouses. Claimants outside the fixed categories would have 
to establish the existence in fact of such a tie. The Report makes two other main 
recommendations for legislative reform: that it should neither be a condition of 
liability that psychiatric illness was induced by a ‘shock’, nor that it did not result 
from the death, injury or imperilment of the defendant. A Draft Negligence 
(Psychiatric Illness) Bill incorporating these changes is attached to the Report. 

The Commission also considers a number of related topics. In addition to 
deprecating the division of claimants into primary and secondary victims, it briefly 
addresses certain types of situation which have loomed large in recent litigation. 
Included among them are actions by persons involved or caught up in accidents, 
whether as rescuers, employees, involuntary participants, or bystanders, as well as 
claims arising from occupational stress and from the negligent communication of 
distressing news. The Commission sees no pressing need for legislation on any of 
these matters. It is content that they should be left to incremental judicial 
development. 


Close ties and the ‘floodgates’ rationale 


The absence of a clear dividing line between physical and psychiatric harm, 
increasingly acknowledged in the appellate courts,'? naturally prompts one to ask 





5 See, for example, P.S. Atyah, The Damages Lottery (Oxford: Hart Publishing, 1997). 
6 Of recommending improvements to the existing tort system. See the Report, para 1.11 and Item 11 of 


7 H. Teff, ‘Liability for Negligently Inflicted Psychiatric Harm’ (1998) 57 CLJ 91. For a contrary view 


University Press, 1994) 95-96. 

8 Secesp NJ Mullany and P.R Handford, Tort Liability for Psychiatric Damage (Sydney: The Law 
Book Company, 1993). 

9 See the Report, para 1.6 

10 ibid para 13. 

11 ibid para | 7. 

12 See especially Page v Smith [1996] AC 155, 188, per Lord Lloyd and 182-183, per Lord Browne- 
Wilkinson. 
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why there should be any special liability rules for psychiatric harm. The Law 
Commission did not shirk this issue. The Consultation Paper!? sets out five 
possible policy-based justifications for extra controls where damage takes the form 
of harm to the psyche: (1) the ‘floodgates’ risk; (2) the potential for fraud or 
exaggeration, (3) the scope for conflicting medical opinions; (4) the view that such 
harm is less grave than physical injury, and (5) the ‘secondary’ nature of 
‘relational’ claims. The Consultation Paper itself ‘firmly rejected’ any suggestion 
based on the claims being less serious or secondary in nature, and it ‘cast doubt’ on 
arguments about fraud, exaggeration and medical conflict. However, the 
Commission remains persuaded that ‘at this point in time, the “floodgates 
argument" requires special policy limitations to be imposed’.'4 

This conclusion is not beyond challenge. In claims based on psychiatric illness, 
the familiar inhibitions on pursuing a legal action are prone to be reinforced by the 
condition itself, by the anticipated rigours of psychological assessment, and by 
apprehension of any associated stigma.!5 The Report, however, seems to have been 
much influenced by responses from some of its medical consultees, who stressed 
the open-textured nature of certain diagnoses, and, in particular, the fact that 
psychiatric illness is not always readily distinguishable from less serious forms of 
mental disturbance. These reservations, and recent research pointing to higher 
lifetime prevalence rates for ‘post-traumatic stress disorder’ (PTSD) than had been 
found in earlier studies, fuelled the Commission's concern ‘that the concept of 
psychiatric illness has widened significantly over the past few years'.!ó However, 
the bulk of the work referred to in the Report was undertaken for treatment and 
medical research purposes, without consideration of how many victims had 
sought compensation or were likely to have obtained it. Many of the studies are 
concerned with directly experienced, violent trauma, as in exposure to combat and 
sexual assault, and it is these kinds of trauma which are most strongly associated 
with PTSD. There is relatively little evidence of prolonged PTSD in those who 
deal with the aftermath of disasters without having been exposed to personal 
danger, and little research on prevalence rates where people have learned about the 
death of a loved one. Granted the elasticity of diagnostic criteria for certain 
conditions, in the absence of detailed, compelling evidence about accident victims, 
there is a danger that the extent of any floodgates risk will be exaggerated. 
Certainly there can be little reason to fear a flood of unmeritorious claims. Even 
assuming some slippage in distinguishing recognised psychiatric illness from lesser 
forms of mental disturbance, it does not follow that compensation would become 
available, still less be sought, for every minor infliction of emotional distress. 

It has been asserted in the House of Lords that "There is no justification for 
regarding physical and psychiatric injury as different "kinds" of injury'.!? When 
distancing itself from the alleged dangers, in psychiatric claims, of fraud, 
exaggeration and medical conflict, as well as of delayed rehabilitation — an 
additional, if also sometimes overstated, concern!’ — the Commission itself readily 





13 Liability for Psychiatric Illness (Law Com Consultation Paper No 137, 1995) Part IV: Policy 
Arguments for Limiting Recovery, paras 4.1-4 13. 

14 Sec the Report, para 6.8. 

15 P. Byrne, ‘Psychiatric stigma: past, passing and to come’ (1997) 90 J Roy Soc Med 618 

16 See the Report, para 6.8. 


18 Page v Smith, n 12 above, 190, per Lord Lloyd. 

19 Albeit onc voiced by several medical consultees. See the Report, para 6.6, n 11. But see L.S. O'Brien, 
Traumatic Events and Mental Health (Cambridge: Cambridge University Press, 1998) 26; H. Teff, n 7 
above, 95—100. 
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observes that 'it is not suggested that liability should be restricted [on these 
grounds] when the plaintiff is physically injured’. This point is not, however, 
repeated when the floodgates objection is being considered, arguing a somewhat 
half-hearted commitment to the assimilation of physical and psychiatric harm. Not 
only were 96 people killed and hundreds physically injured at Hillsborough, but 
everyone who suffers the most trivial of negligently caused physical injuries, 
whether at a major disaster or elsewhere, is, of course, in principle, entitled to 
damages. Even allowing for grey areas in the divide between psychiatric illness 
and less serious mental distress, the law's (in itself restrictive) requirement of a 
*recognised psychiatric disorder' already effectively limits claims based on mental 
disturbance to those at least comparable in gravity to many of the physical injury 
actions that are successfully pursued. The net result is that claimants who suffer 
quite serious psychological disturbance are not recompensed,?! and, for good 
measure, the general level of damages awarded to those who are is conspicuously 
low by comparison with awards for physical injury.” 

The Commission's reasons for rejecting a straightforward foreseeability test are, 
by its own admission, both conjectural and less than flattering to the judiciary. 
Such a test, it says, ‘could’ result in a significant increase in claims, which ‘might 
lead the courts to make use of policy considerations, concealed beneath the 
foreseeability test, in an attempt to restrict the number of successful claims. Such 
confusion could only result in an increased volume of litigation'.2 Be that as it 
may, having concluded that some additional controls are needed, the Commission 
properly identifies the key role of close ties with the immediate victim in causing 
psychiatric illness, and the insignificance, by comparison, of closeness to the 
accident in time and space, and direct perception. Its proposed abandonment of the 
latter restrictions is to be welcomed as a means of reducing the number of arbitrary 
and artificial outcomes. This leaves the problem of identifying appropriate criteria 
for satisfying the requirement of close ties without bringing the law into disrepute. 
As Cane puts it: *How can we justify a rule which requires mentally traumatized 
people to go to court and prove that they have strong feelings of love and affection 
towards another?’ 

The proposed solution is to replace the current rebuttable presumption in respect 
of a spouse, parent or child (and possibly fiancé(e)), with an expanded list (the 
‘fixed list’), whereby close ties are irrebuttably presumed for spouses, parents, 
children, siblings and cohabitants. Adoptive relationships are included, but not 
those between step-parents and step-children or half-siblings. A ‘cohabitant’ is 
defined as someone who has lived with the immediate victim *as man and wife (or, 
if of the same gender, in the equivalent relationship) for a period of at least two 
years’.25 Outside the fixed list, it would be open to anyone to prove a tie of love 
and affection as close as for those on it, albeit no attempt is made to define what 
this entails, any more than it was in Alcock.? Although an advance on the existing 
law, it would still be invidious and distasteful to make, say, a traumatised fiancé(e), 
grandparent or aunt, protest the depth of their emotional bond to the immediate 





20 See the Report, para 6.7. Emphasis added. 

21 Reilly and Reilly v Merseyside Regional Health Authonty [1995] 6 Med LR 246. 

22 Judicial Studies Board, Guidelines for the Assessment of General Damages in Personal Injury Cases 
(London: Blackstone Press, 3rd ed, 1996). 

See the Report, para 6 8 

P. Cane, The Anatomy of Tort Law (Oxford: Hart Publishing, 1997) 70. 

See the Report, paras 6 27 (14Xe), 630-6 31. 

See also McCarthy v Chief Constable of South Yorkshire Police (Lexis, 11 December 1996, QBD). 
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accident victim before it is even conceded that a duty is, in principle, owed to 
them. There is no compelling need to treat the extent of this attachment as anything 
more than an aspect of foreseeability in all the circumstances. 

A further refinement is introduced as to when the close ties test might arise. 
Having opted to dispense with the restrictions as to space, time, direct perception 
and shock — all controls linking the plaintiff to the point in time of the accident (or 
its immediate aftermath) — the Commission was exercised by the problem of close 
ties formed at some later date, such as by the long-term carer who foreseeably 
suffers psychiatric illness in the course of looking after an accident victim who was 
initially a stranger. It therefore recommends that, where appropriate, it should 
suffice that the close tie can be shown to exist ‘at the onset of the plaintiff's 
psychiatric illness’. It is submitted that this rather vague formulation is fraught 
with difficulties in causal terms and capable of producing over-extensive liability. 
It seems to take us beyond the Atkinian conception of harm to someone *closely 
and directly affected by [the defendant's] act’, and into ‘more remote 
consequences such as the subsequent effect of the accident upon an injured 
person'.?? Such circumstances are perhaps better addressed on a case by case basis 
in terms of ‘sufficient proximity’ and that which is ‘just and reasonable’. In 
particular, the needs of the person *worn down by the long-term caring of a relative 
injured by the defendant'?* might more appropriately, if unfashionably, be seen as 
a responsibility of the state. 


Sudden shock 


Allowing the long-term carer to recover is about as far removed as one could be 
from the apparently still prevailing requirement that the psychiatric illness be 
‘shock-induced’,”? a term dismissively repudiated by the Royal College of 
Psychiatrists as vague, without psychiatric meaning and emotively misleading.29 
Continued insistence on sudden impact is doubly regrettable in that courts have 
adopted Lord Ackner's narrow definition of shock in Alcock, as ‘the sudden 
appreciation by sight or sound of a horrifying event, which violently agitates the 
mind'.?! Consistent with its abandonment of proximity in time and space and of 
direct perception, the Commission would also abandon the requirement of shock. 

Subject to any reservations one might have about long-delayed, remote 
consequences,?? this proposal has a great deal to commend it. Far from being the 
only cause of psychiatric disorder, a single, sudden event is not even the most 
common.? The law's current stance effectively penalises those whose illness 
involves a more prolonged reaction to an event or events closely connected with 
the defendant's negligent conduct.?^^ The Commission recognises that abandoning 


27 Jaensch v Coffey (1984) 155 CLR 549, 607, per Deane J, emphasis added. 

28 See the Report, para 5.2947). 

29 See, however, the observations of Henry LJ in Frost, n 2 above, 1208-1209. 

30 ‘simply playing with words’: the Report, para 5.292). 

31 Alcock, n 2 above, 401. 

32 Although the Commussion refers to 66 per cent of responding consultees supporting abandonment of 
the shock requirement, it 1s not entirely clear that they would all have had the long term carer in mind, 
as well as cases of ‘dawning realisation’. See the Report, para 5.29(8) and the Consultation Paper, n 
13 above, para 5 40 

33 S. Wessely, the Report, para 5.29(2), n 56. 

34 eg Sion v Hampstead Health Authority [1994] 5 Med LR 170, and Taylorson v Shieldness Produce 
Ltd [1994] PIQR 329. 
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the shock test has potential *floodgates' implications, not least the risk of a claim 
for pathological grief reaction in respect of bereavement being routinely added to 
fatal accidents claims.25 However, provided the close ties restriction is retained, 
removal of the shock requirement is viewed with relative equanimity, as not 
constituting a floodgates problem in its central and most threatening form — a 
proliferation of claims arising out of a single event.3ó 


Witnessing self-inflicted injury 


The Report gives some consideration to situations where the immediate victim and 
the defendant are one and the same, as when, in the presence of a loved one, a 
person attempts suicide or is seriously injured as a result of negligent driving. 
There is no English authority directly in point, although a dictum of Lord 
Robertson in the Court of Session in Bourhill v Young suggests that for the plaintiff 
to recover in such circumstances would stretch the legal consequences of a careless 
act beyond reasonable limits.?? This view was endorsed in Jaensch v Coffey by 
Deane J, who thought that, for (unspecified) policy reasons, there would be deemed 
to be insufficient proximity of relationship.* In Alcock, Lord Oliver suggested that 
an English court would probably also bar recovery on grounds of policy, and 
pointed to the anomalous consequences where the immediate victim's negligence 
substantially contributed to an accident: 


It would be a curious and wholly unfair situation if the plaintiff were enabled to recover 
damages ... from the person responsible only in a minor degree whilst he in turn remained 
unable to recover any contnbution from the person primarily responsible since the latter's 
negligence vis-a-vis the plaintiff would not even have been tortious.?? 
The Commission thought that ‘the most persuasive’ general argument against 
liability in this context was that a duty to guard against injury to oneself, in order to 
spare others from the likely psychiatric effects on them, amounts to an undue 
restriction on self-determination. However, as it readily conceded, this argument is 
less obviously applicable to careless than to deliberate conduct; and it is not 
deployed in respect of physical injury to others, as when a closely related 
passenger sues a negligent, injured driver. A difference of outcome for self- 
inflicted injury cannot be justified by reference to foreseeability. Instead, one 
senses an inarticulate assumption in the dicta that, where the consequences are 
psychiatric in nature, such a claim would be inherently self-indulgent, even bizarre. 
Three quarters of the consultees who addressed the issue were opposed to such a 
restriction, and the double standard was the reason most frequently given. The 
Commission, both for this reason and to obviate the anomaly regarding rights of 
contribution, recommends removal of the restriction, but subject to a qualification. 
Anxious not to ‘unduly hinder a person's desire to carry out very dangerous 
activities which present no risk of physical injury’ to others,‘! it added: ‘the courts 
should have scope not to impose a duty of care where satisfied that its imposition 
would not be just and reasonable because the defendant chose to cause his or her 





35 Fatal Accidents Act 1976, s 1A. 

36 See the Report, para 5.31. 

37 1941 SC 395, 399. 

38 Jaensch v Coffey (1984) 155 CLR 549, 604 

39 Alcock [1992] 1 AC 310, 418. See Civil Liability (Contribution) Act 1978. 
40 See the Report, para 5.36. 

41 ibid para 5.40, emphasis added. 
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death, injury or imperilment’.4? However, it has been contended that it is laudable, 
rather than an undue hindrance, to encourage people who desire to engage in “very 
dangerous activities’ to take out insurance against the potential psychiatric as well 
as physical consequences to others.43 


‘Primary’ and ‘secondary’ victims 


The latest manoeuvre designed to allay the floodgates fear in psychiatric illness 
claims is the division of injured plaintiffs into ‘primary’ and ‘secondary’ victims. 
Whereas those in the former category succeed by proving that it was reasonably 
foreseeable that they would suffer some personal injury (physical or psychiatric), 
‘secondary’ victims are subjected to a full panoply of restrictive controls. A 
distinction along these lines was first proposed by Lord Oliver, in Alcock, where he 
contrasted the person ‘involved, either mediately or immediately, as a participant’ 
with someone who is ‘no more than the passive and unwilling witness of injury 
caused to others'.* In Page v Smith, Lord Lloyd said that it was essential to draw a 
primary/secondary distinction in all psychiatric illness claims.45 As an unintended, 
if predictable, consequence, an area of the law which cried out for an end to 
convoluted rules and problematic distinctions has been plunged yet further into the 
mire, as counsel strain to get their clients into the primary league.47 

Apart from any intrinsic difficulties in the primary/secondary divide, an 
additional complication is that it was characterised in different ways by Lord 
Oliver and Lord Lloyd. Thus, whereas Lord Oliver treated rescuers and involuntary 
participants as primary victims, insofar as their personal involvement in the 
incident argued sufficient proximity with the defendant, Lord Lloyd confined the 
category to persons ‘directly involved in the accident’ who were also ‘well within 
the range of foreseeable physical injury'.*9 Thus, in classifying police officers 
engaged in rescuing spectators at Hillsborough, we find Rose LJ according them 
primary status because they were on duty and ‘directly involved’; Judge LJ 
(dissenting) deeming them to be secondary victims because they were not 
physically endangered, and Henry LJ saying that, as ‘participants’, they could be 
seen as primary victims, but the real issue was whether proximity could be 
presumed or had to be critically examined and such labelling did not seem to 
matter!49 

Later cases have added to the confusion. In Hegarty v EE Caledonia Ltd,» for 
example, the Court of Appeal held that a primary victim was either someone within 
Lord Lloyd’s definition or a participant who feared for his or her own safety. As 
the Commission points out,*! the latter formulation, though purportedly based on 


LÂ 
42 ibid para 5.42. Appendix A, Draft Negligence (Psychiatric Illness) Bill, cls 2(2), 2(4Xa) and 5(3). 
43 See Mullany and Handford, n 8 above, 215-220. 

44 Alcock, n 2 above, 407. 

45 Page v Smith, n 12 above, 197. 

46 See, for example, NJ. Mullany, ‘Psychiatric damage in the House of Lords — Fourth time unlucky: 
Page v Smith’ (1995) 3 JLM 112; F.A. Trindade, ‘Nervous Shock and Negligent Conduct’ (1996) 112 
LQR 22. 

47 Frost, n 2 above; Hegarty v EE Caledonia Ltd [1997] 2 Lloyd's Rep 259; Young v Charles Church 
(Southern) Ltd, n 3 above, Hunter v British Coal Corporation, n 3 above. 

48 Page v Smith, n 12 above, 184. And sec Hunter v British Coal Corporation, n 3 above. 

49 Frost, n 2 above. 

50 n47 above. cf McFarlane v EE Caledonia Lid [1994] 2 All ER 1. 

5] Report, para 2.58. 
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that of Lord Oliver, would have excluded the involuntary participants in Dooley v 
Cammell Laird, Galt v British Railways Board and Wigg v British Railways 
Board, as well as the police officers in Frost. In Young v Charles Church 
(Southern) Ltd,“ the plaintiff, though within the area of foreseeable physical 
injury, suffered psychiatric illness as a result of seeing the traumatic death of his 
fellow worker. Following Page v Smith, he was ‘clearly a primary victim’, said 
Evans LJ, ‘an inescapable conclusion’ according to Hutchison LJ. By contrast, 
Hobhouse LJ was of the view that, as an observer of an injury inflicted on another, 
‘there can be no doubt that [he] is ... a ‘“‘secondary”’ victim'.55 Additional 
uncertainty surrounds what, if any, application the primary/secondary distinction is 
meant to have in cases where the defendant has not physically injured or 
endangered anyone, as in claims based on stress at work;56 or witnessing damage to 
one's property," or on the receipt of insensitively communicated, distressing 
news. 

More generally, Lord Lloyd's narrow designation of 'primary' victims, as 
having to come within the area of reasonably foreseeable physical danger, is 
tantamount to reviving the outmoded and arbitrary 'zone of danger' rule. Two 
recent Court of Appeal cases illustrate the point. In Young v Charles Church 
(Southern) Ltd,*? the plaintiff was working alongside a man who was electrocuted 
and killed when his pole came into contact with an overhead power line. Young did 
not suffer psychiatric illness due to fear for his own safety, but rather because of 
the effect on him of the death. Yet because he happened to be within the area of 
potential physical injury, he was able to recover under Page v Smith. By contrast, 
in Hunter v British Coal Corporation? due to the negligence of the first 
defendants and of his employer, a truck driver set off a chain of events which 
threatened to flood a mine and in fact led to a fellow worker's death, when he 
(Hunter) was trying to avert the flooding, at a distance of some thirty yards from 
the precise location of the accident. He was found not to have suffered psychiatric 
injury until told of the death 15 minutes later, when he began to feel responsible for 
it. Hobhouse LJ (dissenting) saw Hunter as equivalent to a ‘primary’ victim, within 
Lord Oliver's ‘involuntary participant’ category, which, as the Commission's 
Consultation Paper had said, ‘on the face of it, would allow an involuntary 
participant to recover even though the shock was not experienced through his or 
her own unaided senses and even though he or she was not close to the accident in 
time and space'.$! The Commission provisionally endorsed this principle, which 
was to gain 97 per cent approval from the consultees who considered the matter, 
and reiterated it in the Report, published one month after the Court of Appeal's 
decision in Hunter. However, in the case itself, Vinelott LJ said that, read in 
context, Lord Oliver's formulation presupposed physical proximity, and Brooke LJ 
felt constrained by his role as signatory to the Consultation Paper not to anticipate 
the Commission's final conclusions. He, too, observed that *Mr Hunter was not at 
the scene or in the area of real physical risk', concluding that, as someone not 





52 [1951] 1 Lloyd's Rep 271; (1983) 133 NLJ 870, and The Times 4 February 1986, respectively 

53 n2 above. 

54 n3 above. 

55 Young v Charles Church (Southern) Ltd, n 3 above 

56 See eg Walker v Northumberland County Council [1995] 1 All ER 737. 

57 Attia v British Gas plc [1988] QB 304 

58 eg AB v Tameside & Glossop Health Authority and Trafford Health Authonty [1997] 8 Med LR 91 
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‘personally involved or directly involved as an actor in the tragic incident’, he 
lacked sufficient physical (and temporal) proximity to recover either as a ‘primary’ 
or ‘secondary’ victim.® 

All this emphasis on the presence, or even mere foreseeability, of physical injury 
as a necessary constituent of a claim for psychiatric harm is hard to square with 
protestations about the latter’s often serious nature. More generally, as both Frost 
and Hunter demonstrate, bare labels such as ‘primary’ and ‘secondary’ do little, if 
anything, to assist in establishing the appropriate degree of involvement for 
‘sufficient proximity’. In addition to creating almost insoluble problems of 
classification at the margins, they impose artificially rigid categories which, like 
the bare labels ‘rescuer’ and ‘employee’, serve to deflect us from a more natural 
exploration of whether the defendant should be liable to the plaintiff as someone 
whose injury is reasonably foreseeable ‘in all the circumstances’. In Frost, police 
officers on crowd control were, perforce, closely involved, and their chief 
constable ‘must have contemplated them as being directly affected’. They were 
patently foreseeable participants. In Hunter, the sequence of happenings could 
plausibly be viewed as a continuous process, effectively a single event. The 
defendants’ negligence had created a problem which the plaintiff was actively 
trying to resolve, increasingly anxious about whether he could succeed, and the 
more susceptible to trauma because he felt responsible. There can be a legitimate 
difference of view as to whether this ‘abnormal reaction’ was reasonably 
foreseeable, but the language of primary and secondary victims is singularly 
unhelpful in the analysis. It is most welcome that the Commission has recognised 
that “the distinction may be more of a hindrance than a help’. 


Bystanders 


As regards claims by mere bystanders who are not in the zone of physical danger, 
the Commission is somewhat equivocal. As the law stands, there is a conflict 
between the majority view in the House of Lords in Alcock — favouring liability, in 
principle, where the circumstances of a catastrophe are ‘particularly horrific’ — 
and the suber dnent Court of Appeal decision in McFarlane, ruling out such claims 
categorically.” The Commission acknowledges the subjectivity inherent in 
deciding what is ‘particularly horrific’, noting that Hillsborough itself was not 
deemed to qualify. It also alludes to the ‘floodgates’ concerns of those opposed to 
bystander recovery. However, several medical consultees pointed out that 
psychiatric illness from such exposure is foreseeable in certain circumstances, 
and that it is a diagnostic criterion for PTSD in the American Diagnostic and 
Statistical Manual of Mental Disorders (DSM-IV). Some 56 per cent of 
respondents favoured a right to recover, and the Report edges towards this position. 
Interestingly, in so doing, it accepts that in the law relating to psychiatric illness, 
‘at each stage the objections raised to the increased liability have been overcome’, 


Hunter, n 3 above, 108-9, 111. 

Frost, n 2 above, 564 per Henry LJ. 

cf Tredget v Bexley Health Authority [1994] 5 Med LR 178. See also H. Teff, "The Requirement of 
"Sudden Shock” in Liability for Negligently Inflicted Psychiatric Damage’ (1996) 4 Tort L Rev 44, 
51-53. 

See the Report, para 5.51. 

Alcock, n 2 above, 397 per Lord Keith; 403 per Lord Ackner, 416 per Lord Oliver. 

McFarlane v EE Caledonia Lid, n 50 above, 14, endorsed by Rose LJ in Frost, n 2 above, 1204. 
See the Report, para 7.13. 
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adding, ‘[w]e would not wish our proposed legislative reforms to be construed as 
impeding the judicial development of liability to bystanders’. This stance seems 
justified, if somewhat at odds with its own often repeated anxieties about opening 
the floodgates. In non-violent accident settings involving numerous bystanders, 
including events which attract large crowds, it would appear that relatively few of 
them subsequently suffer from a recognised psychiatric illness, let alone 
foreseeably so, and such claims are rare. None were pursued in respect of the 
Hillsborough disaster, and, in any event, the risks associated with most occasions 
of this type can be satisfactorily covered by liability insurance. 


Occupational stress 


It is noteworthy that in respect of psychiatric illness suffered through stress at 
work, the Commission considers the common law to be 'developing along the right 
lines. Although enhanced liability in this context may not produce an 
indeterminate number of claims from a single breach of duty, it could well lead 
to a rise in the number of individual claims for a wide range of stress-related 
conditions./ There are longstanding institutional mechanisms and a wealth of 
expertise to facilitate such actions, and several of the barriers to liability for non- 
physical harm are conspicuously absent Thus, cases such as Johnstone v 
Bloomsbury Health Authority and Walker v Northumberland County Council (2 
centred on the failure to provide a safe system of work. They were concemed with 
how the occupational demands made of junior doctors and social workers, 
respectively, could, over time, be injurious to health; not with a single event or 
shock-induced condition, perhaps, in principle, not even requiring ‘a recognised 
psychiatric disorder’, as is mandatory in the standard case. There is mounting 
recognition that reduction of occupational stress is an important aspect of an 
employer’s responsibility. Relative judicial responsiveness to claims for 
cumulative trauma and chronic stress in this context is partly attributable to the 
employment relationship, with its background of contractual obligation, but it also 
acknowledges the growing social commitment to improving health and safety at 
work, as reflected in extensive domestic and European Community regulatory 
provisions. 


Communicating traumatic news 


Given the wide range of conduct which can pose a threat to emotional integrity, 
there are certain social settings in which it is debatable whether or not legal 
sanction is an appropriate response to behaviour which predictably causes or 
precipitates emotional harm. In many situations, for example, it is readily 
foreseeable that people could suffer psychiatric harm when distressing information 
is insensitively communicated to them. One has only to reflect on the possible 





69 ibid para 7.15. 

70 ibid para 7.22. 

71 See eg J. Earnshaw and C.L. Cooper, ‘Employes stress ligation: the UK experience’ (1994) 8 Work 
and Stress 287, 289. But note Stuart-Smith LJ's observation, as a consultee of the Commission, “(T]he 
courts are going to have to be careful to keep this new animal in bounds’. the Report, para 7.21, n 34. 

72 (1992) QB 333. 

73 [1995] 1 AIL ER 737.4, 
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psychological consequences of a partner breaking off a personal relationship; of an 
employer announcing redundancies; of health care professionals conveying 
disturbing news,’ or a television company reporting it. Routinely, unpalatable 
news has to be conveyed, often by officials working under pressure, to people 
already in a state of heightened anxiety. In some circumstances the case for legal 
redress appears compelling; in others there may be issues of broader social concern 
at stake. In an era characterised by rising expectations of frank disclosure, the 
importance which we attach to free self-expression in personal relations, and to 
dissemination of information without undue constraints, needs to be balanced 
against the equally legitimate expectation that bad news will not be imparted in an 
insensitive and damaging manner. The equation is not an easy one. Both the virtues 
of candour in personal life and the free and explicit coverage of newsworthy events 
must be balanced against the values of concern and respect for others. Such 
dilemmas already confront the caring professions and the media and are beginning 
to attract the attention of the courts. 

The Report touches only briefly on these matters, and there is room for further 
consideration of when it is ‘fair, just and reasonable’ to impose liability for 
conveying disturbing news insensitively. Another area of growing significance, 
confined to a footnote in the Report,’ is that of apprehended harm from exposure 
to disease-causing agents. Developing public awareness of such dangers has begun 
to translate into claims for legal redress, for example, in respect of HIV, toxic 
waste, asbestos and, most recently, the fear of contracting Creutzfeldt-Jakob 
disease (CJD) from contaminated human growth hormone. The emergence of 
litigation of this kind in US and Commonwealth jurisdictions further demonstrates 
the inadequacy of legal principles rooted in relational, spatial and temporal 
consi erations to accommodate novel forms of negligently inflicted psychiatric 
harm.” 

As the courts progressively free themselves from ‘subservience to 19th century 
science’, some extension of liability is almost inevitable. Evidently it is this 
prospect which underlies the Commission's fears for the future, although, as 
indicated, there are grounds for questioning whether any increase would be 
unmanageable. In the meantime, resistance to progressive medical and, 
increasingly, social understanding serves to sustain a legal framework which, by 
devaluing emotional harm, defeats the legitimate expectations of deserving victims 
and seriously undermines the standing of the law itself. We need to explore more 
fully when, and according to what priorities, the infliction of emotional harm 
justifies civil (and, for that matter, penal) sanctions. The Law Commission is to be 
applauded for facilitating that exploration, both through its well-informed analysis 
and its welcome emphasis on relevant medical issues both in the Consultation 
Paper and the Report. The Report itself is a valuable contribution to the quest for a 
more coherent legal framework, if marred by an undue preference for *minimalist 
intervention' in an area which requires substantial, if not maximalist, reform. 


M ———————————————————————M— LLL 

7A ABY Tameside and Glossop HA and Trafford HA, n 58 above; Allin v City and Hackney HA [1996] 7 
Med LR 167 See also, NJ. Mullany, ‘Liability for Careless Communication of Traumatic 
Information’ (1998) 114 LQR 380 

75 Para 251, n 134, 

76 NJ. Mullany, ‘Fear for the Future: Liability for Infliction of Psychiatric Disorder’, in Mullany (ed), 
Torts in the Nineties (Sydney: LBC Information Services, | ; 

T] Campbelltown City Council v Mackay (1989) 15 NSWLR 501, 503, per Kirby P. 
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The Law Commission Report on Aggravated, Exemplary 
and Restitutionary Damages 


Peter Jaffey* 


The Law Commission has published its final report on aggravated, exemplary and 
restitutionary damages, the most important recommendation of which is an 
expansion of the availability of exemplary damages.! The Report was preceded by 
two consultation papers, and this is no doubt indicative of the range of views held 
on the subject and the problems of reconciling them. Aggravated and exemplary 
damages have been a perennial source of controversy, since before the famous case 
of Rookes v Barnard? They raise not only problems of terminology, but also more 
fundamental problems concerning the relation between civil and criminal 
procedure, and the rationale for punishment and civil remedies. One source of 
difficulty may be that the issues tend to span different areas of practical expertise 
and research. Another may be that theoretical issues are lost in what appear to be 
matters of practice and procedure. Restitutionary damages are no less 
controversial. Under this name they are not a traditional remedy; the expression 
has emerged from the academic development of the law of restitution. Despite the 
academic attention they have received, it remains controversial to what extent they 
are found in the common law, how they are to be justified, and when they should 
be available. 


Aggravated damages 


The Report is about the appropriate legal response to a wrong to the plaintiff. A 
‘wrong’ means a breach of duty owed to the plaintiff, however arising; ‘legal 
response’ is intended as a general term to include (amongst other things) 
compensation, an injunction or punishment? The usual response in civil 
proceedings is a remedy, in the sense that the response seeks to remedy or rectify 
the wrong through an injunction to secure the fulfilment of the duty, or 
compensation to simulate the performance of the duty by giving the plaintiff the 
pecuniary value of the performance of the duty owed to him.‘ Punishment is a 
different form of response, which is not a remedy at all in this sense. It is an 
important feature of the Report that it upholds the distinction now recognised in the 
case law between aggravated damages, which are remedial, and exemplary 
damages, which are punitive. Aggravated damages, the Report considers, are 
intended to compensate for a particular form of harm, namely mental distress, or at 





* Department of Law, Brunel University. 


| Aggravated, Exemplary and Restitutionary Damages, Law Com no 247, 16 December 1997, hereafter 
referred to as ‘the Report’. 

[1964] AC 1129. 

These expressions are not defined in these terms in the Report. 

Sec Daniel Friedmann, ‘The Performance Interest in Contract Damages’ (1995) 111 LOR 628. 
Rookes v Barnard [1964] AC 1129; Report, paras 2.2, 2.40-2.43 
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least a certain form of mental distress. It takes the view that there is no need for a 
distinct law of aggravated damages concerned with one type of mental distress. 
The law of aggravated damages should in due course be assimilated with the rest of 
the law concerning damages for mental distress. 

It is surely right to distinguish firmly between compensation and punishment. 
But the Report’s analysis of aggravated damages is a little hasty. Aggravated 
damages are traditionally awarded in cases where the mental distress in question is 
outrage or indignation resulting from the cynical, flagrant or insulting nature of the 
defendant's wrong.® In other words the ‘mental distress’ in issue is really the 
emotional concomitant of a moral attitude of condemnation. This is why 
aggravated damages have traditionally been associated with exemplary damages, 
because in such cases punishment of the defendant may well also be called for 
(assuming that the outrage and indignation are justified). The only feasible way to 
assuage feelings of outrage or indignation is through punishment duly 
administered. Punishment is, after all, at least partly explained as the public 
expression of the indignation and outrage of the community as a whole, in 
sympathy with and on behalf of the victim.” An attempt to compensate the victim 
by a money payment for such feelings without condemnation of the wrongdoer is 
misguided and in any case unlikely to be satisfactory to the victim. It would be 
better to abandon the idea of compensating for this form of ‘mental distress’ and 
concentrate on ensuring that the means are always available for imposing 
punishment where it is appropriate, by exemplary damages if necessary. This is 
not of course to deny the legitimacy or the importance of compensating for other 
forms of mental distress in appropriate cases.? Neither does it mean that 
punishment should be tailored to satisfy the demands of the victim. 


Exemplary damages 


Punishment in civil proceedings 


The Report accepts that exemplary damages are punitive, but there is surprisingly 
little discussion of what punishment is, or how it is to be distinguished from other 
legal responses, or how punishment is related to crime or to the fundamental 
division between civil and criminal law; and yet it is surely clear that these issues 
must be relevant to the law on exemplary or punitive damages. Punishment 
consists of a constraint or harm imposed by the authority of the state in conse- 
quence of a breach of a duty imposed by law. But, furthermore, what distinguishes 
punishment from a remedy like compensation or an injunction arising from a 
breach of duty (which also involves the imposition of a constraint or harm on the 
defendant) is the purpose and intended effect of the imposition. For punishment, it 
is (to put it in general terms) to uphold the community interest in compliance with 
the duty in question, whereas for a remedy it is the protection of the private 
interest of the particular plaintiff in the performance of the duty owed to him.!! 


Report, paras 2 1—2.3, 2.18. 

See nn 9-10 below. 

The Report casts doulx on the decision of the Court of Appeal in AB v South West Water Services 

[1993] QB 507 not to award aggravated damages for indignation: paras 2.32, 2.36. 

9 eg fear, frustration or anxiety 

IO This definition Is apt whether punishment 1s conceived of as being for the purpose of deterrence or 
retribution or vindication. 

11 cf N. Lacey, State Punishment (London: Routledge, 1988) 100. 
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The purpose for which the response is made determines the circumstances in 
which it is justified and the procedure that should be required as a prerequisite. In 
the case of a claim for a remedy, the procedural and evidential rules should reflect 
the fact that the plaintiff and defendant are on a more or less equal footing, the 
plaintiff's interest in a remedy (if his claim is right) competing with the 
defendant's comparable interest in being free from liability for the remedy (if the 
plaintiffs claim is unjustified). By contrast, in the case of punishment the 
proceedings are not a contest between two parties on an equal footing but a trial of 
the defendant in which his guilt and the community’s interest in punishment are at 
issue. The injustice to the defendant of mistaken punishment greatly exceeds the 
injustice of a mistaken acquittal. Thus there is every reason to adopt a procedure 
and evidential rules weighted in the defendant’s favour which give him additional 
safeguards against an unjust outcome.!? In addition the imposition of punishment is 
generally taken (at least for less minor cases) to require that the defendant have 
committed the breach of duty intentionally (in the sense this is given under the 
doctrine of mens rea). 

It follows from this approach that what distinguishes criminal and civil law is not 
the nature of the duty breached but the nature of the response to the breach (and the 
requirement that the breach be intentional in the case of a punitive response). Thus 
in principle one should not speak, say, of two duties not to assault, one in criminal 
law and one in civil law, but one duty not to assault, the breach of which gives rise 
to two different types of legal response, according to whether it is the victim who is 
seeking a remedy or the community seeking to punish. The duty itself is a 
prescription for action (or inaction) — it is defined in terms of its content, not the 
consequences of breach. Traditionally remedies and punishment have been 
administered in different sets of proceedings, civil and criminal, because of the 
different procedural and evidential requirements associated with them, and because 
in one case the action is instigated by the victim for his own benefit and in the other 
case by the state in the public interest. It follows that ‘crime’ cannot be 
distinguished from other wrongdoing in terms of a general definition of conduct. A 
crime is simply a wrong punishable through criminal proceedings. This definition 
does not of course define the various duties to which people are subject, and has 
accordingly seemed inadequate to some, but it distinguishes criminal from civil 
law.!3 

The strict segregation of punishment and remedy into different proceedings 
creates a danger of an inadequate legal response. In principle, every breach of duty 
should attract a ‘full legal response’, which means a sufficient remedy (where the 
duty is owed to another person) in the form of an injunction if possible and 
otherwise compensation, and punishment if the breach was committed deliberately. 
However not every deliberate breach of duty is recognised as a crime, although it is 
fair to say that this is true in most cases. Where it is not, punishment may be 
unnecessary, even where the wrong is deliberate, if the measure of the liability for 
compensation exceeds what would be apt by way of punishment.'* The issue of 
punitive damages arises where the defendant has committed a deliberate breach of 
duty giving rise to civil proceedings that is not punishable through criminal 
ee ee ee a 
12 See Peter Jaffey, ‘Restitutionary Damages and Disgorgement’ [1995] RLR 30, 39, and articles cited 

there. 
13 See JC. Smith, Smith & Hogan Criminal Law (London: Butterworths, 8th ed, 1996) 20-23. 
14 Although it may obviate the need for punishment, it is still best to say that the payment is 
and not punishment, because its purpose and justification are as a remedy and not a 
punishment, as the nature of civil procedure shows. 
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proceedings and for which the measure of compensation falls short of what would 
be apt as punishment. If there is a civil cause of action for which this is commonly 
the case, the obvious answer is to recognise the conduct in question as a crime, or if 
it already is recognised as a crime to make sure that criminal proceedings are 
taken. But there may be breaches of duty where it is appropriate instead to have 
punishment by way of punitive damages in civil proceedings. This might be the 
case where the victim is likely to have resources to take proceedings, and where the 
duty is not so important as to require the more severe forms of punishment 
available in criminal proceedings. This might be an efficient way of achieving the 
full legal response, since it saves public resources and avoids two sets of 
proceedings. 

This is only acceptable, however, if it is possible to install appropriate 
safeguards for the defendant in respect of the punishment. It may not be necessary 
for him to have the same degree of protection as he would have in the case of 
serious offences leading to imprisonment, but it is surely inconceivable that the 
defendant’s interest in not being wrongly punished could ever be thought so 
unimportant that the balance of probabilities would be appropriate as the standard 
of proof. There are other problems with punishment in civil proceedings. If the 
punishment is in the form of money paid to the plaintiff, the plaintiff will receive a 
supra-compensatory payment or windfall. Furthermore the wrong may have a 
number of victims, so that the difficulty arises of who is to receive the windfall 
payment and how it is to be allocated. And if the punishment is made through civil 
proceedings controlled by the plaintiff, it is open to the parties to compromise the 
proceedings, whereas criminal proceedings are as a rule not open to compromise. !5 
Since punishment is imposed in the public interest, compromise of proceedings 
with the victim, although it may be in the interests of the victim, may not always be 
in the public interest and may mean that the law is inadequately enforced. The 
same objection does not apply to negotiation and settlement or waiver over a 
remedy, whose purpose is only to protect the private interest of the plaintiff.!6 Also 
there is the need to ensure co-ordination with criminal proceedings for the same 
wrong to avoid double punishment or double jeopardy. These difficulties suggest 
that punitive damages should be an exceptional response, or at least that they 
should not be the normal form of punishment for serious wrongs and possibly 
wrongs that cause harm to several parties. 


The Report's approach to punitive damages 


The Report points out that the common law world seems to have divided into two 
approaches on punitive damages.!? The first approach, which underlies the current 
English law, is that punitive damages are never appropriate in civil proceedings. This 
was the view of the majority in the House of Lords in Rookes v Barnard. However, 
out of deference to existing case law, the House accepted that punitive damages 
should continue to be available in certain cases. This left the law in an awkward state; 
in particular the House seems to have adopted the extraordinary 'cause of action rule' 
according to which the availability of punitive damages depends on whether punitive 
damages had been imposed in respect of such a cause of action before Rookes v 


eee 

15 See eg M.P. Purmstoa, Cheshire, Fifoot & Furmston's Law of Contract (London: Butterworths, 13th 
ed, 1996) 381. 

16 Subject to the problem of unequal resources to litigate and bear risk, and possibly the public interest 
in having the law declared authoritatively. 

17 Para 4.5. 
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Barnard was decided.$ The underlying view that punitive damages are never 
appropriate in civil proceedings reflects the recognition of the desirability of 
segregating punishment and remedies, for the reasons considered above, in particular 
the need for special safeguards that are available only in criminal proceedings, even at 
the expense of accepting that there will be an inadequate legal response in some 
circumstances. The second approach is that a deliberate breach of duty that comes 
before a court in civil proceedings should as a rule be punished by way of punitive 
damages. This approach seems to have prevailed in the other common law 
jurisdictions, including Australia, New Zealand and the United States.!? It reflects 
the desirability of the full legal response at the expense of a strict segregation of 
remedies and punishment. The problem with this approach is that it may fail to 
address the difficulties mentioned above that have led to segregation, including the 
need for additional safeguards in the case of punishment. 

The Report is broadly in favour of English law moving to the second approach, 
according to which punitive damages should be generally available in civil 
proceedings.” However, there is some confusion over the reasons for this. The 
Report takes the view that civil punishment is a different thing from criminal 
punishment, either in nature, or possibly in degree, or maybe because it is concerned 
with what is in principle a different category of breach of duty. It concludes that the 
objection to punishment in civil proceedings on the ground that punishment is the 
prerogative of criminal proceedings is misconceived. But it is very difficult to 
understand what could be meant by the idea that civil punishment is different from 
criminal punishment. Is civil punishment not really punishment at all? Is there a type 
of punishment to which the arguments above that tend to support segregation, 
including the argument for weighting the procedure in the defendant’s favour, do not 
apply? Does the Report mean that there is really only one concept of punishment but 
that civil and criminal procedures apply it to different types of wrong? No 
satisfactory explanation is offered, although these points lie at the very heart of the 
Report. However, having asserted that punishment is acceptable in civil proceedings 
because it is a different thing from criminal punishment, the Report then goes on 
quite inconsistently (but correctly in the light of the analysis above) to insist that 
punitive damages should be imposed only where the defendant acted deliberately, 
and to consider carefully the precautions that are called for to ensure that there is no 
double punishment or double jeopardy if punitive damages are generally available in 
civil proceedings for conduct that is also a crime.?! 

The Report considers briefly the issue of a higher standard of proof.” It seems to 
take the view that a higher standard of proof is required in relation to punishment, 
and considers that this requirement is satisfactorily met by the practice of weighting 
the normal civil standard of proof in the defendant’s favour in the case of serious 
allegations. But if the test is weighted in the defendant’s favour, there is nothing to 
be gained from pretending that it is still the ‘balance of probabilities’.* It may be 





18 The rule is criticised in the Report at paras 5.2-5.3 

19 The Report does not consider the position in the United States where this approach seems to have 
been taken furthest: see for example John G. Fleming, The American Tort Process (Oxford: 
Clarendon, 1998) 214ff. 

20 Paras 5.29, 5.38 

21 But the Report is surely wrong to say (para 5.113) that a civil court should have a residual discretion 
to punish where a criminal court has already pronounced on the matter 

22 Paras 4.99-4.101. 

23 Also, at least on the argument above, the issue is not strictly the gravity of the allegations but the 
nature of the response, although it may be fair to say that 1f the allegations are serious there is a sugma 
in the decision that might be tantamount to punishment. 
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that for less severe forms of punishment connoting a lesser degree of culpability it 
would be apt to adopt an intermediate standard lying between the balance of 
probabilities and proof beyond reasonable doubt, for example the standard of ‘clear 
and convincing’ evidence used for certain purposes in the United States.24 The 
Report also considers the objection that the plaintiff receives a windfall.25 It is 
undesirable that a windfall should be received through the operation of the law, but it 
is no doubt less objectionable than a failure to punish where punishment is due. 
There are particular difficulties where there are multiple victims of a wrong, and the 
Report’s ‘first past the post’ proposal for giving all the punitive damages to the first 
successful plaintiff is likely to make the law look capricious. The problem of 
compromise is not considered in the Report at all, although punitive damages clearly 
raise the issue because civil proceedings can be settled. The Report assumes that 
such compromise over punitive damages is to be encouraged, but as mentioned 
above this is at least open to argument.6 

It is important that the legal system should be able to offer the full legal response 
as defined above, and it is also important that the procedure to which the parties are 
subject should be adapted to the response in question. The segregation of 
punishment and remedy through the division between criminal and civil 
proceedings is for most purposes the best way to achieve this. But there is room 
for other arrangements. A limited role for compensation orders in criminal trials is 
well established." Punitive damages in civil proceedings can play a part also but 
they suffer the disadvantages mentioned above. Maybe there is room for 
developing other arrangements, like co-operative proceedings involving the Crown 
and a civil p or powers of the Crown to take punitive action through the 
civil courts,?? in relation to matters that the civil courts are expert in, and subject to 
appropriate safeguards. But for the moment the Report may be right that punitive 
damages should be generally available, although in my view it gives insufficient 
weight to the need for appropriate safeguards for the defendant. 


Breach of contract 


Breach of contract needs special consideration. In the United States, where 
punitive damages are generally available for a deliberate or ‘bad faith’ tort, there is 
nevertheless controversy over whether they should be available for a deliberate 
breach of contract? The Report concludes that punitive damages should not 
generally be available for a breach of contract.9 This is ostensibly anomalous. 
Does a breach of contract not consist of a breach of duty, and should not the full 
legal response, including punishment for a deliberate breach of duty, be applied 
accordingly? The Report advances a number of reasons for withholding punitive 
damages for breach of contract, none of them convincing. One is that in contract 
losses tend to be only pecuniary. This is no doubt generally true, but it can also be 
true of serious crimes. Even accepting that the breach of a duty protecting against 
pecuniary loss is generally of less importance, the implication is that punishment in 


See Colin Tapper, Cross & Tapper on Evidence (London: Butterworths, 8th ed, 1995) 171-172 
Paras 5 14, 5.31ff. 

Para 5 22 

Under the Powers of Criminal Courts Act 1973 s 35 

As in effect happens in European Community and United States of America antitrust law. 

See for example John A. Sebert Jr, ‘Punitive and noapecuniary damages in actions based upon 
contract: towards achieving the objective of full compensation’ (1986) 33 UCLA Law Rev 1565. 
Paras 5.70-72. 
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respect of such a breach should be less severe, not that it should be possible to 
breach the duty with impunity. A second reason is that there is said to be a greater 
need for certainty in contract law than in other areas, and so less scope for punitive 
damages, the measure of which is arguably liable to be less predictable than 
compensatory damages. But it is difficult to see why there should be a greater need 
for certainty in contract law than in property law or other areas that may be 
relevant to commercial planning. Indeed, to the contrary, it is common for 
contracts to leave certain matters open.?! A third reason given is that a contract is a 
private arrangement, and contractual rights do not arise directly from the general 
law. This is true, but it is unclear what its relevance is. If it is accepted that parties 
have the capacity to create duties by private arrangement, why should they not be 
properly enforced by punishment in the same way as other duties??? A fourth 
reason is the theory of efficient breach, which is controversial even amongst 
adherents of law and economics.?? 

But there is a good reason why the non-performance of a contract should not 
generally attract punishment. This is that contract law does not generally create 
duties of performance. It is usually understood to create duties of performance 
because an agreement is understood as an exchange of promises, and a promise 
creates a duty. Instead an agreement should be understood as involving the 
acceptance of responsibility for the other party's reliance on the assumption that 
the performance specified in the agreement will be carried out.4 Such an 
interpretation implies that a contracting party does not have a duty to perform 
except in the special case where the payment of damages cannot reasonably 
compensate the other party for his reliance (consistently with the rule on specific 
performance, which should be available where there is a duty to perform.) Thus 
punitive damages should be available for breach of contract when the defendant 
failed to perform knowing that the plaintiff would in consequence suffer 
uncompensable loss. This is consistent with the approach of Mosk J in the recent 
Californian case of Freeman & Mills v Belcher.?? He said that punitive damages 
should be available where ‘a party intentionally breaches a contractual obligation 
with neither probable cause nor belief that the obligation does not exist and when 
the party intends or knows that the breach will result in severe consequential 
damages to the other party that are not readily subject to mitigation, and such harm 
in fact occurs’. This is liable to be the case where the plaintiff has become 
dependent on the defendant by putting himself, through entering the contract, ina 
position in which, in order to avoid loss on the contract, he needs performance that 
can only be supplied by the defendant. In such circumstances the defendant's 
responsibility for the plaintiff's reliance interest generates a duty to perform and 
the deliberate breach of the duty justifies punitive damages. 





31 It would be closer to tbe truth to say that the absence of punitive damages is related to the absence of 
certainty in contract; this is consistent with the reliance theory explanation in the next paragraph. 
32 One possible reason not discussed is that, in accordance with the harm principle, it is wrong for the 
law to go further than protecting against harm and so should not punish a breach of duty unless the 
duty is to avoid harm rather than to confer a benefit see J. Raz, ‘Promises in Morality and Law’ 
(1982) 95 Harv LR 916. 

33 For a critique of the doctrine of efficient breach, see Daniel Friedmann, "The Efficient Breach 
Fallacy’ (1989) 18 Journal of Legal Studies 1. 

34 This approach is developed in Peter Jaffey, ‘A New Version of the Rellance Theory’ [1998] NILQ 
(forthcoming). 

35 900 P 2d 669 (Cal 1995). 

36 Italics in original. The majority of the court held that punitive damages were never justified for breach 
of contract 
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Vicarious liability 

Vicarious liability is ostensibly difficult to justify even in relation to compensation, 
because it seems to involve liability, ostensibly in respect of a wrong, but imposed 
on a party who did not commit it. The best justification seems to be that it is not 
liability for a wrong at all, but a form of strict liability for losses caused by a 
business designed to ensure that the business cannot profit without also bearing 
responsibility for the losses involved in the profit-making activity, whether 
incurred by the business itself or by outsiders through the activities of the 
business." The Report seems to take the view that this argument also justifies 
vicarious liability for punitive damages, but this is clearly not the case, because 
punitive damages do not represent any loss caused by the business. 

It is also argued in the Report that vicarious liability for punitive damages is 
justified because of its deterrent effect on employers,?? in the form of the measures 
they will be induced to take to ensure that their employees are properly selected 
and trained and that decisions are properly taken with due consideration of the 
interests of outsiders. No doubt such ‘vicarious punishment’ can have this effect, 
although the effect on the conduct of the employer would be maximised if its 
imposition depended on the conduct of the employer, and then of course the 
punishment would not be vicarious at all. In any case, vicarious punishment is 
objectionable because of its unfairness, certainly in relation to more serious 
offences. The argument for vicarious punishment equally supports the general use 
of group punishment and the abandonment of mens rea. The real issue here is the 
general problem of corporate criminal responsibility — how to deal with dangerous 
practices and procedures in companies or other organisations for which it is 
difficult to determine individual culpability, or for which no single individual is 
responsible. 


Restitutionary damages 


By restitutionary damages, the Report means, consistently with common usage, a 
response consisting of a pecuniary liability measured by the defendant's gain. 
Sometimes restitutionary damages are regarded as 'quasi-punitive'. On this 
approach it is the public interest that justifies stripping the defendant of his profit 
according to the principle that a wrongdoer should not be permitted to profit from 
his wrong, whether this principle is understood as designed to remove the incentive 
to profit, or to deny the wrongdoer a benefit that it would be intrinsically wrong for 
him to keep. Restitutionary damages on this understanding might be more aptly 
described as disgorgement.*? Disgorgement is the civil law equivalent of 
confiscation, just as punitive damages are the equivalent of a fine. Disgorgement 
(and confiscation) might appear to be unnecessary if punishment were always 
available, on the basis that due punishment would always negate the wrongdoer's 
benefit. But it may be that it is right to remove the benefit of a wrong even in 
circumstances in which it would not be appropriate to punish, maybe where the 


eee 

37 For an argument on these lines, see Jane Stapleton, Product Liability (London: Butterworths, 1994) 
185ff. 

38 Para 5.87ff. 

39 Para 5.92. 

40 This usage ıs advocated in Lionel D Smith, ‘The Province of the Law of Restitution’ (1992) 71 Can 
Bar Rev 672, 694. 
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wrong was inadvertent. In some cases, restitutionary damages have apparently 
been understood as disgorgement. For example, in the recent case of Halifax v 
Thomas,*! the Court of Appeal refused a claim for restitutionary damages for 
fraudulent misrepresentation. The tenor of the judgment makes clear that the 
judges viewed the claim as quasi-punitive disgorgement, they thought it gave the 
plaintiff a windfall and served the same purpose as a confiscation order. The 
Court’s hostility to the claim seems to have been due to its understanding that, like 
punishment, disgorgement is incongruous in civil proceedings. 

There is a distinct type of claim for restitutionary damages. In this type of case 
the defendant has benefited from his unauthorised use of the plaintiff's property, as 
for example where the defendant trespassed on the plaintiff's land or infringed his 
patent. The defendant is liable to pay what the court assesses as a fair licence fee 
for his use, which is generally taken to be a measure of the benefit he has received 
through the use of the property, although it would be better to say that it is a 
measure of reasonable payment for the benefit.42 In these cases there is no 
suggestion that the plaintiff is receiving a windfall, or that the rationale for the 
defendant’s liability is ‘quasi-punitive’ in the sense above; it may not even be 
appropriate to say the defendant has committed a wrong. The claim is apparently 
based on the plaintiff’s inherent entitlement to payment for the use of his property, 
not on the defendant's culpability. In other words the response is in the nature of a 
remedy rather than a punishment or quasi-punishment. It might be described as a 
claim for payment for unauthorised use or appropriation. The judges have not felt 
the discomfort in allowing such a claim that has affected them in the case of 
disgorgement or punitive damages.*? 

It is crucial to distinguish between the two types of restitutionary damages, 
particularly in the present context. Disgorgement, like punitive damages, is a 
response imposed in the public interest rather than as a remedy for the plaintiff, 
and, as with punitive damages, it is important that it should be subject to special 
safeguards and to the need to ensure co-ordination with punishment and 
confiscation in criminal proceedings. On the other hand a claim for unauthorised 
use or appropriation (if it is justified at all) is properly a civil claim for a remedy, 
not raising any special difficulties of this sort. The distinction is also relevant to the 
issue of election — whether a plaintiff should have to choose between a claim for 
compensation and a claim for restitutionary damages, or whether they can be 
combined. If, for example, the plaintiff suffered £1,000-worth of damage and the 
defendant made a £2,000 profit, should the plaintiff be able to claim both £1,000 
compensation and £2,000 restitutionary damages, making a total of £3,000, or 
should he have to chose one or other, so that he is limited to £2,000? The Report 
concludes that the plaintiff must choose between the claims, although it 
acknowledges views to the contrary.^ In fact the answer depends on whether the 
claim in question is a disgorgement claim or a use or appropriation claim. The 
measure of disgorgement is the excess of the defendant's profit over his liability in 
compensation, because this is what is necessary to ensure that he does not profit 
through his wrong. Thus the plaintiff should take whichever is larger, the 
defendant's profit or the plaintiff's loss (but there is no reason to require him to 
choose between them before all the facts come out in the trial, so long as he pleads 





41 [1996] 2 WLR 63 

42 Strand Electric Engineering v Brisford Entertainments [1952] 2 QB 246; Ministry of Defence v 
Ashman [1993] 2 EGLR 102. 

43 Although the underlying justification of the claim is unclear. 

44 Para 3.68. 
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both). On the other hand, a compensation claim and a use or appropriation claim 
are clearly independent and cumulative. If the £2,000 represents an appropriate 
imputed licence fee under a use or appropriation claim, there is no reason why the 
plaintiff should not be entitled to £3,000, the sum of the two claims.45 

It is unfortunate in my view that the Report makes no distinction between the 
disgorgement claim and the use or appropriation claim, although maybe 
unsurprising given that the distinction finds no place in the leading books on 
restitution.*6 It is generally said both that the purpose of restitutionary damages is 
to prevent a defendant from profiting from his wrong, and also that 'restitution for 
wrongs', to which restitutionary damages are the response, is properly subsumed 
(with restitution for unjust enrichment by subtraction) under the single formula of 
‘unjust enrichment at the expense of the plaintiff’, which is understood to generate 
a normal civil claim in respect of an interest of the plaintiff. Thus the Report does 
not consider in connection with restitutionary damages any of the procedural 
difficulties that it accepts are relevant to punitive damages. But, where 
restitutionary damages are to be equated with disgorgement as understood above, 
these issues do need to be considered, as Halifax v Thomas showed. 


Conclusion 


The Report distinguishes firmly between exemplary damages as a form of 
punishment and aggravated damages as a form of compensation. It is open to 
doubt, however, whether aggravated damages can be adequately dealt with by 
assimilating them to the law on compensation for mental distress, as the Report 
suggests. The most important recommendation is for the expansion of the 
availability of exemplary or punitive damages. The recommendation is defensible, 
but the Report's analysis is unconvincing, and the issue needs to be considered as 
part of a wider assessment of the relation between civil and criminal law and the 
function of the division between the two. The Report's approach to restitutionary 
damages is flawed by its failure to distinguish between the quasi-punitive liability 
for disgorgement and the liability for reasonable payment for the unauthorised use 
of property. Given the longstanding controversy surrounding the area, the Report's 
recommendations are unlikely to attract universal approval; nevertheless, whether 
or not the Report leads to legislation, the Law Commission has certainly made a 
valuable contribution to the much-needed clarification and development of an 
important area of law. 


—————————————————————————————À—— LLL 

45 Also an imputed licence fee, unlike the measure of disgorgement, would normally fall short of the 
benefit received. 

46 It was pointed out in Peter Jaffey, n12 above See also Daniel Friedmann, ‘Restitution of Benefits 
Obtained through the Appropriation of Property or the Commussion of a Wrong’ (1980) 80 Colum LR 
504. 
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Nuisance — the Environmental Tort? 
Hunter v Canary Wharf in the House of Lords 


John Wightman* 


The tort of private nuisance has enjoyed a double life. Its origins lie in the 
medieval protection of rights over land, and it was used in the nineteenth century 
by wealthy landowners to preserve their estates, while the condition of many 
industrial towns approached the infernal.' In recent decades it has been seen as the 
environmental tort par excellence — especially in North America — and has come to 
occupy a significant role, reflecting a resurgence of interest in private rights as a 
means of environmental protection. For most of the time, it mattered little that 
the environmental role of nuisance was in tension with its historical origins as a 
means of protecting interests in land. Plaintiffs had the requisite interest, and any 
incongruity in limiting to owners of land the legal protection against 
environmental interferences short of physical harm was not obtrusive. But when 
non-owners — such as spouses — seek to use the tort, the issue is forced; the courts 
have to resolve the tension, and choose how to define the scope of the tort. In 
Hunter v Canary Wharf Ltd’ — perhaps the most notable example yet of a group 
action in private nuisance — the House of Lords has cancelled the extensions of the 
Court of Appeal, and returned the tort to its historical home: the protection of 
interests in land. The importance of Hunter is not that it opens vistas, but that it 
closes them, restoring normal service. By doing so, it inhibits the role that tort can 
play in relation to environmental harms; for now, at least in the UK, the common 
law has turned away from any attempt to evolve an understanding of the relation 
between humans and land in terms other than proprietary interests. 

The Docklands nuisance litigation grew out of the environmental consequences 
of the redevelopment of London Docks. Two actions were considered by the House 
of Lords: the action by residents against the developers of Canary Wharf, 





* Kent Law School, Eliot College, University of Keat 
I am grateful to Donald McGillivray and Alan Thomson for the: valuable comments on a draft of this note 


| For analysis of the operation of private nuisance during the spread of industrialisation see J F Brenner 
*Nuisance Law and the Industrial Revolution' (1974) 3 Journal of Legal Studies 403; J.P.S.Maclaren 
‘Nuisance Law and the Industrial Revolution — Some Lessons from Social History’ (1983) 3 Oxford 
Journal of Legal Studies 155; and the chapter on St Helens Smelting v Tipping (1865) 11 HL Cas 642 
in A.W.B Simpson Leading Cases in the Common Law (Oxford: Clarendon Press, 1995). 

2 See especially the landmark decision of Boomer v Atlantic Cement (1970) 309 NY Supp 312. Most of 
the academic support for private rights has been from law and economics scholars (most famously 
Coase), emphasising the role of such rights in fostering market solutions, Sec generally E. Brubaker 
Property Rights in Defence of Nature (London: Earthscan, 1995), and H.Marlow Greea ‘Common 
Law Property Rights and the Environment: a Comparative Analysis of Historical Development in the 
US and England and a Model for the Puture’ (1997) Cornell International Law Journal 541. For an 
argument in favour of private rights on non market grounds, see Donald McGillivray and John 
Wightman ‘Private Rights, Public Interests and the Environment’ in T Hayward and J. O'Neill (eds) 
Justice, Property and the Environment. Social and Legal Perspectives (Aldershot: Ashgate, 1997) 

3 [1997] AC 677 
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complaining of the interruption of the reception of television signals by the 
construction of the Canary Wharf tower (the television action) and the residents’ 
action against the London Docklands Development Corporation in respect of the 
interference caused by dust from the construction of the Limehouse Link Road (the 
dust action). Two issues survived for decision by the House of Lords: whether the 
interruption of television reception was capable of being a nuisance, and whether 
some interest in or right over land is necessary to maintain an action in private 
nuisance.* It is the latter issue which raises the sharpest questions about the scope 
of private nuisance, but we will tum first to the handling of the interruption of 
television reception. 


The television action 


All of their Lordships agreed in upholding the decision of the Court of Appeal that 
the interference with the plaintiffs’ television reception was not actionable. 
However, the differences in reasoning raise interesting questions about the 
approach of nuisance law to a topic of increasing significance: the interference 
with the transmission and reception of electromagnetic waves. 

The interference with electromagnetic waves, by interposing a physical 
obstruction between the transmitter and receiver, is distinct from the situation 
where the interference itself takes the form of electromagnetic radiation. Thus the 
Bridlington case, where emissions from a substation which interfered with 
reception of television signals were not actionable in nuisance, was 
distinguished.” The Court of Appeal had found a compelling analogy between 
the obstruction of television signals and the blocking of a view by a building, and 
it has been recognised since the eighteenth century that the latter is not actionable 
— there is no right of prospect. Lord Lloyd also found this a close analogy, but 
Lord Goff reached the same conclusion on the wider principle that more than the 
mere presence of a building is required to give rise to an actionable nuisance, 
pointing out that an emanation from the defendant’s land is almost always 
necessary.’ 

Lord Hoffmann also applied this same general principle, and then explored the 
possibility of acquiring an easement to receive television signals. Although most 
easements are positive (eg right of way), involving the dominant owner doing 
something, some are negative, most notably in the present context, easements of 
light and easements of support. Given that such easements may be acquired 





4 The question of whether a planning permission or other administrative permission could legitimate a 
nuisance (which had been before the Court of Appeal) was not in issue in the House of Lords. 

5 Bridlington Relay Ltd v Yorkshire Electricity Board [1965] Ch 436. Whether such interference could 
be actionable was left open: Lord Goff emphasised the increased social importance of TV (n 3 above, 
685) and Lord Hoffmann could not see why, in a suitable case, an action should not lie (n 3 above, 
708). 

6 n3 above, 699. The distinction between interference by obstruction and by electromagnetic radiation 
will not, of course, affect how the plaintiff experiences the interference. Lord Cooke rejected the 
analogy with prospect: ‘Inhabitants of the Isle of Dogs and many another concentrated urban area 
might react with incredulity, and justifiably so, to the suggestion that the amenity of television and 
radio reception is fairly comparable to a view of the surroundings of their homes. Neither in nature 
nor in value is that so. It may be suspected that only a lawyer would think of such a suggestion’ (n 3 
above, 719). 

7 13 above, 685 Two exceptions were noted: Thompson-Schwab v Costaki [1956] 1 WLR 335, where 
the sight of prostitutes and clients entering and leaving premises was actionable, and Bank of New 
Zealand v Greenwood [1984] | NZLR 525, where a dazzling glare was reflected from the defendant's 
verandah into the plaintiff's buildings. 
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prescriptively, the issue arises of whether an easement to receive uninterrupted 
television signals could be so acquired.® However, it is also settled that it is not 
possible to acquire prescriptively a right to an uninterrupted view, nor a right to 
receive air other than through a defined aperture or channel. Lord Hoffmann 
adopted Lord Blackburn's explanation of this distinction: rights to light and 
support could be acquired prescriptively because they affect only immediate 
neighbours, and the inanimate receptors — the building, the window, or the aperture 
— were obvious to all.? On these criteria, no easement to receive television signals 
uninterrupted by the presence of a building could exist because the effect of such 
an obstruction was not obvious, and nor was it confined to immediate 
neighbours.! 

Although Lord Hoffmann did not consider other kinds of electromagnetic waves, 
it is plausible to suppose that easements in relation to them might arise on these 
criteria. For example, the presence of a satellite dish may be only too obvious to a 
neighbour, and, where it is trained permanently on a satellite in a geostationary 
orbit, it will be clear what structures will interrupt reception of the signal. Also, 
potential interferences with reception and transmission by radio masts (for 
example, those used for mobile phone systems) would be similarly confined and 
apparent. Any such easement, however, would only arise after 20 or possibly 40 
years. 

In contrast, Lord Cooke considered that the obstruction of electromagnetic 
waves could amount to a nuisance. He did not draw a distinction in terms of 
whether there was an emanation from the defendant's land, and instead applied the 
ordinary nuisance test of reasonable user. Although obstruction by a building 
would rarely amount to an unreasonable user, one situation where it could do so is 
where malice is present.!? Lord Cooke compared the deliberate obstruction of 
signals with the deliberate creation of noise to annoy the plaintiff (Christie v 
Davey?) or to disrupt fur farming (Hollywood Silver Fox Farm Ltd v Emmett E. 
In these situations, it is clear that the fact that the sole purpose is to harm the 
plaintiff converts what would otherwise be a reasonable user into an unreasonable 
interference with the use and enjoyment of land. Allowing malice to count follows 
logically from Lord Cooke's premise that the issue is one of reasonable user. 
Without that premise, however, the situation more closely resembles Bradford v 
Pickles,'> where the fact that the defendant deliberately planned to abstract water 
from his borehole to deplete the water available to the plaintiff was not relevant: it 
was already clear law that there was no right to receive percolating water, and 
malice made no difference. On the basis of Lord Hoffmann’s view, there would 
appear to be simply no right in relation to an obstruction by a structure, and so 





This does not appear to have been argued. 

Dalton v Henry Angus & Co (1881) 6 App Cas 740, 824. 

n 3 above, 709. 

11 An easement of light can be acquired prescriptively after 20 years under 13 Prescription Act 1832; for 
other casements the period is 40 years rf the right so acquired ıs to be ‘absolute and indefeasible’. 

12 n3 above, 721; Lord Cooke also suggested that a breach of a ‘restriction’ (presumably including a 
planning permission) relating to the construction would render a resulting interference actionable. 

This is an interesting suggestion, as it is the obverse of the argument that compliance with a planning 

permission should act as a defence to an action in nuisance: see Gillingham BC v Medway (Chatham) 

Dock [1993] QB 343, Wheeler v JJ Saunders Lid [1995] 3 WLR 466, and Hunter in the Court of 


ooo 


Appeal. 
13 [1893] 1 Ch 216. 
14 [1936] 2 KB 468. 
15 [1895] AC 587. 
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malice would be excluded as a factor in any balancing test in the same way as it 
was excluded in Bradford v Pickles. 

However, although the traditional explanation of why malice is not relevant in 
Bradford v Pickles is coherent, it sheds no light on the issue of why a balancing test 
should not apply to the particular facts: on what basis should the law grant a 
preexisting right, thereby protecting an interference from any enquiry about its 
reasonableness?' One response is to draw the line in terms of whether there is an 
emanation from land: although Lord Goff and Lord Hoffmann do not address the 
issue of malice directly, their confinement of nuisance to emanations from land 
implicitly excludes any weighing of malice where there is no emanation. Only if 
something can count as a nuisance at all can malice be relevant. There is, however, 
a gap left between this approach and that of Lord Cooke. There is no possibility of 
making malice alone a relevant consideration: either the full balancing test of 
unreasonable user is applied (Lord Cooke), or the interference is beyond the reach 
of private nuisance completely. 

Although malice in the case law seems confined to a few cases of hostile, 
seemingly obsessive, neighbours, the emergence of environmental campaigning may 
give it a new relevance. Now, the people most likely to be trying to disrupt breeding 
at a silver fox farm are animal rights activists.! Environmental protest takes mani- 
fold forms — for example, people concerned about the peppering of the countryside 
with the obtrusive masts of the mobile phone networks might attempt to obstruct the 
reception and transmissions from such masts by the erection of barriers on 
neighbouring land. Given that new developments could not (yet) be the subject 
matter of a prescriptive right, only on Lord Cooke's analysis would such protest 
action appear to be actionable. 

One possible approach is to recognise that the passage of various kinds of wave 
across land (light being the classic example) pose special problems, and that a 
special category of interferences which obstruct such passage should be 
recognised. The fact that light is universal in time and space, coupled with a 
shorter limitation period of 20 years, means that rights to light are routinely 
acquired by prescription. The increasing importance of the reception of 
electromagnetic waves, for both commercial and private purposes, means that 
some similar protection may be justified, although the newness of much of the 
technology will make prescriptive acquisition inadequate. This case may well not 
be the last word on the obstruction of electro magnetic waves; whether existing 
concepts prove sufficiently adaptable, or more systematic — perhaps regulatory — 
change is needed, remains to be seen. 





16 See Gerry Cross ‘Does only the Careless Polluter Pay? A Fresh Examination of the Law of Private 
Nuisance’ (1995) 111 LQR 445, 453 et seq for discussion and criticism of the traditional 
explanation. Cross argues that the only viable basis for distinguishing Christie v Davey and 
Hollywood Silver Fox from Bradford v Pickles is that malice is only relevant to nuisances caused by 
noise; he does not address the possibility that the presence of an emanation may be a viable ground 
of distinction. 

17 The defendant in Hollywood Silver Fox was developmg a housing estate and was attempting to coerce 
the plaintiff into removing a prominent sign (‘Hollywood Silver Fox Farm") which he supposed would 
deter customers. 

18 Lord Cooke (n 3 above, 721) referred to AG of Manitoba v Campbell (1983) 26 CCLT 168, where a 
farmer, as a protest against the upgrading of an adjoining airport, erected a 74ft steel tower just prior 
to the introduction of height restrictions. Similar 'spite fences’ are unlawful in some jurisdictions: the 
classic comparative study on abuse of rights is Pierre Catala and Tony Weir, ‘Delict and Torts — a 
Study in Parallel’ (1964) 38 Tulane Law Review 221. 
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Nuisance and rights over land 


The confinement of private nuisance to emanations from land poses only a minor 
problem for the tort’s ability to handle environmental harms; apart from the 
obstruction of electromagnetic waves, such harms do almost invariably involve 
emanations from land.!'? The decision on the Tight to sue in the dust action, however, 
has wider implications. 

The Court of Appeal had held that residential occupation of the land was 
sufficient to bring an action in private nuisance. Following its previous decision in 
Khorasandjian v Bush,?° where the daughter of the owner had been able to 
maintain an action in nuisance in respect of harassment by telephone, it held that 
the traditional requirement of an interest in land no longer applied and that 
occupation of a home provided a sufficient link with the land so that spouses and 
other family members could bring an action. This approach followed case law in 
other jurisdictions, and was welcomed by commentators in the UK! 

The House of Lords reversed the Court of Appeal on this point, and decided that 
the tort of nuisance was concerned only with rights over land, and the protection of 
mere occupancy did not fall within the tort. In Lord Goff's view, either a right to 
exclusive possession, or (exceptionally) de facto exclusive possession were 
required in order to sue in private nuisance, and the other three Lords in the 
majority all emphasised the connection of private nuisance with rights over land.” 
The perception that the protection of rights over land is a fundamental part of the 
tort of private nuisance meant that the extension of the right to sue was regarded as 
a dramatic step to take. According to Lord Goff 


...the extension of the tort in this way would transform it from a tort to land into a tort to the 
person, in which damages could be recovered in respect of something less serious than 
personal injury and the cmiteria for liability were founded not upon negligence but upon 
striking a balance between the interests of neighbours in the use of their land. This is, in my 
opinion, not an acceptable way in which to develop the law.” 


Similarly, Lord Hoffmann said: 


There is a good deal in this case and other writings about the need for the Iaw to adapt to 
modern social conditions. But the development of the common law should be rational and 


19 Lord Hope goes the furthest ın confining private nuisance to emanations from land: ‘The function of 
the tort ... 1s to control the activities of the owner of land or occupier of property within the boundaries 
of his own land which may harm the interests of the owner or occupier of other land’ (n 3 above, 723) 
Taken literally, this would exclude from the scope of private nuisance interferences emanating from 
any kind of public right of way or other thoroughfare This 1s not the picture which emerges from the 
limited case law; for example, Devlin J remarked, in the context of whether oil leaking from a ship at 
sca could amount to a private nuisance, ‘I know of no principle that the nuisance must emanate from 
land belonging to the defendant’ Southport Corporation v Esso Petroleum Co Ltd [1956] AC 218, 
224. Lord Hope's view would also appear to remove any need to rely on s 76 Civil Aviation Act 1982 
as a defence to an action in private nuisance in relation to aircraft noise. 

20 [1993] 3 WLR 476. 

21 See, for example, Rosalind English's note on the Court of Appeal decision (59 MLR 726), and the 
various academic writers listed by Lord Cooke. For those interested in the development of a tort of 
harassment, however, the alternative ground of an intentional tort based on Wilkinson v Downton 
[1897] 2 QB 57 received a warmer welcome than the extension of private nuisance: see Joanne 
Conaghan ‘Harassment and the Law of Torts’ (1993) 1 Feminist Legal Studies 189. 

22 Lord Goff n 3 above, 692; Lord Lloyd n 3 above, 696; Lord Hoffmann n 3 above, 703; Lord Hope n 3 
above, 724. 

23 n3 above, 693. 
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coherent. I should not distort its principles and create anomalies merely as an expedient to 
fill a gap. 


While the attraction of not disqualifying spouses and other members of the family 
was recognised,” the House also marshalled substantive arguments against 
extending the right to sue to residential occupiers without an interest in land. The 
Protection from Harassment Act 1997 had dealt with the problem that led the 
Court of Appeal in Khorasandjian v Bush to attempt to ‘create by the back door a 
tort of harassment’ 2 Confining the action to a single owner — rather than to 
many occupants — meant that any negotiation with the defendant would be 
facilitated; if occupancy were to be admitted as sufficient, line drawing problems 
about who is included (the lodger? au pair? resident nurse?) would be created. 
Moreover, family members do not need an action, because the owner could sue in 
their own name. 

Although these arguments of substance reinforced the argument from principle, 
it seems plain that the perceived fundamental character of nuisance was the key 
element in deciding the outcome. This perception created a kind of category 
barrier which provided a high hurdle to be surmounted by any arguments in 
favour of extending nuisance. For Lord Cooke, who dissented on the issue of the 
right to sue, the category barrier was not a problem. He agreed with the bulk of the 
academic opinion to the effect that it was arbitrary to deny protection to spouses 
without proprietary interests. And he found the way clear to recognise their capacity 
to sue because neither the leading case of Malone v Laskey,?? nor any of the other 
authorities cited, held that a proprietary interest was required in relation to an 
amenity nuisance. The recognition of a link with land did not require that a 
proprietary interest was necessary: 

In logic more than one answer can be given. Logically it is possible to say that the right to 

sue for interference with amenities of a home should be confined to those with proprietary 

interests and licensees with exclusive possession. No less logically, the right could be 
accorded to all who live in the home. Which test should be adopted is a question of the 
policy of the law.” 


Lord Cooke therefore accepted that private nuisance is concerned with land, but 
considered substantial occupation, rather than proprietary right, a sufficient nexus. 
For the majority, on the other hand, the notion of private nuisance as a tort to land 
entails an interest in land. What, then, is the precise basis of the majority's claim 
that private nuisance is a tort to an interest in land? 

Lord Hoffmann detected a blurring of this fundamental character stemming from 
Lord Westbury's distinction in St Helen's Smelting Co v Tipping between 
material injury to property and sensible personal discomfort. Although the 
distinction was drawn to identify when the nature of the locality would be relevant 
to the existence of an actionable nuisance, there has been a tendency, he suggests, 
to see the distinction as dividing nuisance into two torts. On this view, in cases of 
personal discomfort 'the plaintiff's interest in the land becomes no more than a 
qualifying condition or springboard which entitles him to sue for injury to 





i 
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himself’.2! While Lord Hoffmann accepts that, if true, this approach would make 
an interest in land hard to justify, he finds it ‘quite mistaken’: 
True it is that the land has not suffered ‘sensible’ injury, but its utility has been diminished 
by the existence of the nuisance. It is for an unlawful threat to the utility of his land that the 
possessor or occupier is entitled to an injunction, and it is for the diminution in such utility 
that he is entitled to compensation.*? 


The claim that private nuisance is a tort to land therefore amounts to more than 
saying that a proprietary interest is a qualifying condition; in some more 
fundamental sense, the harm is to land, rather than to a mere personal interest. This 
is unproblematic where the damage takes the shape of physical injury to the land, 
or encroachment. There, the loss can be defined by reference to the diminution in 
the market value, or the cost of reinstatement. Where the damage takes the shape of 
physical loss, it has an objective character which can be detached from any 
particular personal use that is made of the land. 

But where amenity nuisances are concerned, it is more difficult to identify the 
harm unequivocally as one to land. Market valuation (whether of the land itself or 
the cost of reinstatement) is not always sufficient, as the House of Lords 
acknowledged. Such damages could be reflected in a loss of capital value or rental 
value (Lord Hope”), but even if the amenity loss does not register as a market 
value, damages can still be awarded: this involves placing value on an intangible 
(Lord Hoffmann”). However, the recognition that the amenity losses require the 
compensation of intangibles is not easy to reconcile with the central claim that in 
some distinctive sense private nuisance is a tort to land. 

Their Lordships sought to preserve some objective basis for the measurement of 
damages for an amenity nuisance by holding that the amount of compensation 
should not be affected by the number of persons on the land — ‘the reduction in the 
amenity value of the land is the same whether the land is occupied by the family 
man or the bachelor' (Lord Lloyd?5). The statement that the bachelor and family 
man should receive the same for the interference with use and enjoyment is 
accompanied by a recognition that the amount of such damages will vary according 
to the size and character of the property.” This means that, although the award for 
loss of amenity may not reflect any market price (capital or rental value ) which 
registers the impact on amenity, there is a standard award for each kind of 
property. This contrasts, however, with the approach in commercial cases, where 
loss of custom caused by a nuisance may be compensated.” By recognising 
consequential loss, the law recognises that the loss caused by the interference may 
vary according to the nature of the plaintiff's use of the land. If a business plaintiff 
is to recover more than a neighbour experiencing the same interference because 
their business happens to be badly affected (eg the fall in custom of the plaintiff's 
hotel in Andreae v Selfridge, due to building work), it seems odd to deny more to 





31 n3 above, 706. 

32 ibid 706. 

33 ibid 723. 

34 ibid 706. 

35 ibid 696 

36 ‘Damages for nuisance recoverable by the possessor or occupier may be affected by the size, 
commodiousness, and value of his property, but cannot be increased merely because more people are 
in occupation and therefore suffer greater collective discomfort’ per Lord Hoffmann, n 3 above, 706. 

37 Andreae v Selfridge & Co Lid [1938] Ch |; see also Andrew Burrows Remedies for Torts and Breach 
of Contract (London: Butterworths, 1994) 170; Peter Cane Tort Law and Economic Interests (Oxford: 
Clarendoa Press, 1996) 86. 
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the private individual who is the ‘family man’ and happens to use his land by 
accommodating his family of five.** The total experienced loss of amenity is 
greater in the case of the family of five, just as the total experienced consequential 
loss was greater for the plaintiffs in Andreae than if the same premises had been 
used as offices. Because the loss in the commercial case is an accounting loss, it 
can be traced via ownership of the business to the person with the interest in the 
land — the plaintiff. But in the case of interference with personal use and 
enjoyment, where the owner uses the land to accommodate his family, the total 
loss cannot be concentrated in a single legal entity — because of its nature as 
experience, rather than as a measurable impact on commercial activity, it is 
inevitably dispersed between a number of people.?? 

The unavoidably experiential character of the impact of an amenity nuisance on 
the enjoyment of rights over land by private individuals, in contrast with the impact 
on commercial activity, means that there is an irreducible personal component of 
the loss in such cases. This in turn means that the requirement of proprietary 
interest can produce strange results on some facts. Consider an accommodation 
block which is let out to tenants. If the tenants are subject to an interference 
emanating from neighbouring land, then, as tenants with exclusive possession, the 
occupiers of the rooms can sue in private nuisance. But if, instead, the occupiers 
occupy the rooms as licensees without exclusive possession (eg in a college, hostel 
or the ‘bed and breakfast’ accommodation often used for housing the homeless) 
only the owner would now be able to sue in private nuisance. But what would any 
damages be for? The basic compensatory aim of damages would suggest that the 
owner cannot claim damages for interference with use and enjoyment, because, in 
the absence of lost rental, he has not suffered any. ^? The other approach is to allow 
the owner to recover the same as the total that the occupiers would have recovered, 
if they had been tenants.*' There are two interpretations of this view. One is that 
the owner is recovering in some representative capacity, not on the basis of the 





38 Lord Lloyd (n 3 above, 696) and Lord Hoffmann (n 3 above, 706) referred to Ruxley Electronics v 
Forsyth [1996] | AC 344 as an illustration of how damages could be assessed for an intangible loss 
However, the approach adopted by the House of Lords in Ruxley seems difficult to square with the 
claim that damages for interference with amenity can be based on a standard for each kind of 
property, unaffected by the use of the plaintiff In that case, the plamtiff's swimming pool was | ft 6ins 
shallower than the depth provided for in the contract with the builders, although it was no less useful 
for diving. The House of Lords refused the plaintiff's claim for the cost of rebuilding the pool — 
despite this being the only means of obtaining a pool of the contractual depth — and instead awarded 
£2500 damages for loss of amenity. The value of the property was Unaffected by the difference in 
depth of the pool. Reference was made to the subjective valuation of the plainuff as the appropriate 
basis of damages, and approval was given to the use of the economic concept of consumer surplus as a 
means of identifying such loss (Lord Mustill, 360). The whole point of using the idea of consumer 
surplus is to get at the subjective loss of a particular individual: in Ruxley, damages were awarded to 
reflect the fact the plaintiff felt uncomfortable diving into a pool which was, objectively, entirely safe 
for diving. This method of arriving at value for an intangible loss caused by an interference with 
amenity would seem to entail recognition that different plaintiffs would be affected differently by the 
same interference 

39 A sumilar problem concerning the dispersal of loss where the interest concerned is personal rather than 
commercial can be detected in the law of contract, where it surfaces as a privity problem For 
example, in Jackson v Horizon Holidays [1975] 1 WLR 1468, where the plaintiff had bought a 
package boliday for his family, violence had to be done to the traditional concepts to enable the 
plaintiff to recover damages for mental distress on behalf of members of the family who were not 
party to the contract. See John Wightman Contract: a Critical Commentary (London: Pluto Press, 
1996) 101; a simular point is made by Jenny Steele in her note on Hunter. (1997) 9 Journal of 
Environmental Law 382. 

40 He may in due course suffer a drop in rental income, although rigidities in the housing market could 
mean that this ıs not inevitable. 

4l This would appear to be the approach of Lord Hoffmann and Lord Lloyd. 
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interference with his own use, but on the basis that the interference experienced by 
the lodgers is notionally attributed to him. This would then be accompanied by a 
duty, presumably based on an implied term in the licence, to pay the appropriate 
share to each lodger. This approach is again clearly dependent on the loss actually 
experienced by individuals: in reality the owner is allowed to sue for a loss which 
he has not suffered on the basis that he can transmit the proceeds to those who have 
suffered it. 

The alternative interpretation is that the owner recovers the damages equivalent 
to what the tenant occupiers would have received, but is allowed to pocket them. 
The problem with this is that the damages would then not be compensatory at all: 
the plaintiff is being given damages for a loss he has in no sense suffered — not 
even as a gain foregone. We can say that such damages compensate the plaintiff for 
the lost utility of his land, but in reality the whole basis of the damages would 
reflect the loss the licensees have suffered, not the owner. 

So, if the owner recovers an amount equivalent to what the licensees would 
have recovered had they been tenants, it is difficult to avoid the conclusion that 
the loss compensated is a subjective one, dependent on the use to which the 
premises are actually put. If, on the other hand, we say the owner can only 
recover an amount smaller than the licensees could have recovered as tenants, it 
would be inconsistent with the view of Lord Hoffmann that damages will depend 
on the ‘size and character’ of the property, and would mean that the damages 
depend upon the form of tenure the owner of the block has alighted on — for 
purposes which will be wholly unconnected with the issue of who can claim in 
the event of an interference. 

The plausibility of the majority’s approach to licensees on the facts of Hunter 
itself depends to a degree on the fact that the licensees are spouses or other 
family members. In such circumstances, the real issues of right to sue and the 
distribution of damages are muffled by the assumed model of a household 
where cooperation prevails.*? But if one posits — as in the above example — a 
more arm’s length relationship between owner and licensee, the issues of the 
right to sue and the distribution of damages become real. An owner may refuse 
to sue, while licensees may be anxious to bring a group action; and an owner 
may prove reluctant to distribute damages to licensees. 

The loss remedied in an action in respect of an amenity nuisance is therefore, in 
an irreducible sense, subjective in that the fact and extent of interference depend 
upon how the plaintiff is using the land. Thus it is problematic to carve out the 
distinctiveness of a tort to land by seeing the loss as objective and thus detached 
from the activities of the owner. One function of conceiving of private nuisance as 
a tort to land is that it helps to anchor what otherwise may be a rather free floating 
and formless tort. The domination of modern tort law by the tort of negligence has 
seen it become almost the default tort, in the sense that it is this which colonises 
new ground, while the territory of the older torts becomes more clearly 
circumscribed by definitional criteria. If a proprietary interest is the only defining 
characteristic of private nuisance, then it may rightly be seen as an essential 
bulwark against the incoherence of cutting loose. But the issue then arises of 
whether proprietary interest is the only way in which the scope of nuisance can be 





42 Lord Goff clearly anticipated such cooperation: ‘If a nuisance should occur, then the spouse who has 
an interest in the property can bring the necessary proceedings to bring the nuisance to an end .. Even 
if he or she is away from home, nowadays the necessary authority to commence proceedings for an 
injunction can usually be obtained by phone’ (n 3 above, 694). 
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confined. Lord Hoffmann poses only two possibilities: either a tort to land based 
on a proprietary interest, or a tort to the person. There is a third possibility: to 
construe private nuisance as a tort where the harm is coherently related to the use 
of land, but a proprietary interest is not required. 


Private nuisance and environmental harms 


In his dissent on the right to sue, Lord Cooke fully accepted that a link with land 
was required to sue in private nuisance, but confined the link to occupation for 
residential purposes.** Below, I explore the possibility that the link with land can 
be coherently drawn in a way that encompasses a wider category of environmental 
harms. 

Lord Goff distinguished the idea of a tort to land from a tort to the person by 
drawing on F.H. Newark's classic article,“ quoting approvingly the following: 


In true cases of nuisance the interest of the plaintiff which is invaded is not the interest of 
bodily secunty but the interest of liberty to exercise rights over land in the amplest manner. 
A sulphurous chimney in a residential area is not a nuisance because it makes householders 
cough and splutter, but because it prevents them from taking their ease in their gardens. It is 
for this reason that the plaintiff in an action in nuisance must show some title to the realty.” 


The distinction drawn here between seeing the damage as 'coughing and 
spluttering’ and as being prevented from ‘taking their ease in their gardens’ 
clearly fits with Lord Goff's and Lord Hoffmann's tort to land/person 
categorisation. However, it is arguable that this dichotomy does not exhaust the 
ways in which the harm in such circumstances may be conceived. The claim that 
the harm is not appropriately regarded as coughing and spluttering does not entail 
that an interest in land is a necessary ingredient. Even without an interest in land, 
the harm can be conceived as an interference with the use of land which is 
coherently distinguishable from mere personal harm. After all, the disturbance in 
the use of the garden affects licensee, tenant and fee simple owner alike. Now, 
defining the harm as interference with the use of land — irrespective of whether the 
plaintiff is entitled to exclusive possession — might be thought to leave the category 
of harm hopelessly wide; after all, most harms that people suffer take place on 
land. It is, however, arguable that the interferences which typically form the 
subject matter of private nuisance are much more confined than this. The harms are 
spatially specific, in the sense that the nature of the harm is in part defined by 
where it occurs. 

The road accident, although it must happen somewhere, is not spatially specific 
because the harm suffered by the plaintiff (physical injury) could equally well have 
befallen them elsewhere: the impact on the plaintiff is not affected by where the 
injury occurs. In contrast, in the classic amenity nuisance case, the character of the 
harm is dependent on the fact the interference affects a specific use of land by the 





43 n3 above, 717. 

44 "The Boundaries of Nuisance’ (1949) 65 LOR 480. It is worthy of note that Newark's article 
(remarkably short, at 10 pages, in the light of the accolades it has received) was not concerned at all 
with the question of whether a licensee without exclusive possession could sue in nuisance in relation 
to amenity. His argument was intended to demonstrate that the recovery of damages for personal 
injury, especially in public nuisance, was a regrettable departure from the fundamental character of 
nuisance. 

45 n3 above, 688. 
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plaintiff — (typically) as the plaintiff's home or business. A similar interference 
elsewhere would not affect the plaintiff in the same way. 

A related feature of most spatially specific harms is that they are continuous. 
Smoke, smells or noise affect the plaintiff on a continuous basis, and are to be 
distinguished from the one-off escape causing physical damage.*® The element of 
continuity means that the harm suffered is different: the harm lies in the fact that 
the interference has an impact on the plaintiff over time, rather than a single 
impact; in private nuisance, transitory interferences will not normally amount to a 
nuisance. As a result, the-central question is usually whether the plaintiff should 
have to continue to put up with the interference. This question never seems to arise 
in the tort of negligence, where harms are rarely continuous in this sense.*’ Further, 
the continuous nature of the harm stems from its spatial nature: the plaintiff is 
affected because of his connection with the affected land. 

The possibility that private nuisance can be distinguished from negligence in 
terms of kind of harm without reference to proprietary interest does not appear to 
have been considered by the majority in the House of Lords. One of Lord 
Hoffmann’s reasons for not extending private nuisance was that the only 
appropriate cause of action for personal injury is negligence, which provides no 
remedy for discomfort or distress.“ This overlooks the point that continuous harms 
do not figure in the tort of negligence in general. The concepts of the tort of 
negligence have evolved to deal with cases of single acts of negligence resulting in 
a single physical effect, and are not as well adapted as private nuisance concepts to 
handle continuous harms. Given that the actionability of such harms in negligence 
does not seem to have been tested, it seems problematic to regard the fact that they 
are not actionable in negligence as a reason why they should not be actionable at 
all. 

Because of their spatially specific nature, it is appropriate to refer to these harms 
as environmental harms, in the sense that they are shaped by the physical location 
and surroundings of the plaintiff. An example of a harm which does not qualify as 
environmental on these criteria is provided by Khorasandjian v Bush. The 
plaintiff lived with her parents and while there and elsewhere was harassed by 
(inter alia) phone calls from the defendant. Dillon LJ dispensed with the 
requirement of interest in land as a prerequisite for an injunction to restrain the 
commission of a nuisance. The spatial criterion is not satisfied because the 
interference was by a means — harassment by telephone calls — which makes spatial 
location of the plaintiff irrelevant: had she had a mobile phone, the defendant could 
have inflicted the harassment upon her without even knowing where she was. 
Arguably, therefore, at least some forms of harassment could be excluded from the 





46 In similar vein, Conor Gearty has argued that physical damage caused by isolated escapes is better 
handled by the tort of negligence: ‘The Place of Private Nuisance in the Modern Law of Torts’ (1989) 
48 CLJ 214. 

47 Acontinuous harm also means that there is normally an awareness on the part of the defendant of the 
kind of harm involved, and so foresceability is unlikely to be an appropriate concept One of the rare 
cases where foresecability is relevant to continuous harms was Cambridge Water Co Lid v Eastern 
Counties Leather plc [1994] 2 WLR 53. That case was unusual in that the harm was continuous (the 
water drawn from the borehole continued to be polluted), but the harm could not be prevented, 
because the solvents could not be removed from (or prevented from entering) the aquifer. Reasonable 
foresecability could therefore be relevant because, although the harm was continuous, the focus of 
enquiry was the acts leading to the penetration of the pollutant into the groundwater 

48 n3 above, 707. 

49 n 20 above. 

50 ibid 481; Peter Gibson LJ, in a dissent approved by the House in Hunter, thought there could be no 
actionable nuisance because the plamuff had no interest ın land. 
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scope of private nuisance without relying on the requirement of proprietary 
interest.°' Moreover, the fact that the English case in which the court first 
dispensed with the need for a proprietary interest was a case of harassment may 
have muddied the issues, with the result that the arguments about whether a 
proprietary interest is needed have become unnecessarily intertwined with 
arguments about whether private nuisance can or should be adapted into a tort 
protecting against harassment. 

It is therefore arguable that the tort to land/ tort to the person dichotomy 
oversimplifies the possibilities: it is possible to describe the kind of harm 
recognised by the tort of private nuisance in a way which preserves the nexus with 
land without requiring a proprietary interest. Now, if we consider the totality of 
such harms, it seems very probable that in most cases the person whose use is 
affected either will in fact have the traditional proprietary interest, or will be in a 
relationship with a person who has (eg as spouse), such that their interest can, 
albeit indirectly, be taken into account. However, it is equally clear that there will 
be environmental harms in situations where no proprietary interest is held, and 
some at least of these will be harms which no other tort can remedy. 

Lord Cooke justified his extension of the right to sue to residential occupants by 
placing emphasis on the importance of home and family, thereby recognising a 
kind of residential interest in land.*? There are, however, interests in other kinds of 
use of land which arguably merit protection and which may be affected by spatial 
harms. One important category is recreational use, a good illustration of which can 
be got by tinkering with the facts of Miller v Jackson.” There, the neighbours of a 
cricket club sought to have the cricket stopped because of the nuisance caused by 
balls being hit into their garden. The Court of Appeal declined to award an 
injunction, citing the importance of cricket to village life over a period of 70 years. 
But suppose the boot had been on the other foot, and instead the playing of cricket 
had been interfered with by, say, fumes or drift of pesticide spray from 
neighbouring land. In Miller, the club leased the land, and therefore had a 
proprietary interest. But many cricket (and other sports) clubs play, without the 
benefit of a lease, on local authority playing fields, or on common land such as 
village greens. Is their lawful recreational use of land less worthy of protection? It 
could be replied that in such cases there may be an owner able to bring an action. 
But even where that is the case, the risk and cost associated with legal proceedings 
may deter the party with the legal interest from suing: a local authority may be 
pleased for a club to take action in its own behalf while being unwilling to risk its 
‘own overstretched budget. Where an owner such as a local authority permits free 
or subsidised use of its land, there is a clear argument that it is more appropriate for 
the licensee, as beneficiary of successful legal action, to fund and conduct it, rather 
than the owner. 


SSeS 

51 Lord Hoffmann thought that the outcome of Khorasandjian v Bush could be explained by regarding it 
as an instance of an intentional tort. Conceivably, harassment could pethaps be excluded from private 
nuisance altogether by restricting the tort to non intentional harm. This would, however, have the 
effect of removing cases of malice (eg the banging of metal trays in Christie v Davey) from the scope 
of private nuisance. Also, in a Court of Appeal case after the House of Lords’ decision in Hunter, Sit 
Richard Scott rejected the argument that intentional harms were not actionable in Private nuisance: 
‘there 1s no logical distinction that can be drawn between some types of activity whose interference Is 
actionable under the tort of nuisance and other types of activity, provided of course that the activity in 
question represents an interference with use and enjoyment of land.’ (Perhanric v Hennessey, Lexis, 9 
June 1997.) 

52 n3 above, 717. 

53 [1977] QB 966. 
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A similar argument would apply in relation to the interference with the use of a 
public footpath across private land. 5^ If a proprietary interest is required, then only 
the land owner would be able to sue in relation to interference with use of the path 
from such things as crop spray or smoke. A landowner might, understandably, 
decline to risk their resources in stopping an activity that may not particularly 
affect agricultural use of their land. But users of the path — especially with the 
backing of an organisation such as the Ramblers Association — may well be 
prepared to litigate to preserve the use of the path, and the relaxation of the 
requirement of proprietary interest in favour of a test based on whether the harm is 
spatially specific would enable them to do s0.” 

A relaxation of the requirement of proprietary interest would begin to blur the 
distinction between the tort of private nuisance and the crime of public nuisance, 
which can have remedial consequences which resemble those of private nuisance. 
If an interference affects a large enough number of people? $ it will amount to a 
public nuisance. The remedies are more limited, however. Damages are only 
recoverable where the plaintiff suffers damage greater than ordinary sufferers 57 and 
an injunction can only be sought by the Attorney General or local authority.?? Thus 
the proprietary interest is important in establishing a remedy for the ordinary 
sufferer — without it, an injunction must be sought by a public authority of some 
kind, and damages are only available for special damage. But if the proprietary 
interest requirement is relaxed, the significance of public nuisance fades because 
there will be more situations where it would be possible for citizens to seek an 
injunction or claim damages for ordinary (ie not special) damage? 

A possible argument in favour of the requirement of proprietary interest is that it 
preserves the private character of the tort: without it, private nuisance may 
embrace all manner of interests which, it could be argued, are beyond the proper 
scope of private law. Moreover, this argument could be directed particularly at the 
proposal explored above, which would extend the right to sue to not only the 
residential use recognised by Lord Cooke, but to recreational use. Is it possible to 
justify such dilution of the privateness of private nuisance? 





54 A right to enter land could emerge from the anticipated ‘right to roam’ legislation which may 
introduce general rights of access to parts of the countryside. 

55 Similarly, there is a case for employees being able to bring an action in relation to nuisances affecting 
therr place of work. Although the employer may wish to begin legal action, in cases where this is not 
forthcoming, employees may themselves be in a position to sue, especially if supported by a trade 
union. 

56 ‘a class of Her Majesty’s subjects’ — AG v PYA Quarries [1957] 2 QB 169, 184 per Romer LJ. 

57 In non commercial situations, this effectively means physical harm Thus, where all the plaintiffs 
suffered the same harm — as in the dust action in Hunter — public nuisance does not offer a remedy in 
damages. See Gilbert Kodlinye ‘Public Nuisance and Particular Damage in the Modern Law’ (1986) 6 
LS 182. 

58 Under s 222 Local Government Act 1972 

59 This effect on the role of public nuisance was acknowledged by Pill LJ in the Court of Appeal in 
Hunter. That court had to consider whether the interference with television reception was actionable 
in public as well as private nuisance. Having decided that a proprietary interest was not necessary to 
sue in private nuisance, Pill LJ commented ‘my conclusion in the plaintiffs’ favour on the right to sue, 
if correct, would make the existence of a separate claim in public nuisance of much less importance’ 
([1996] 1 All ER 482, 493) The plaintiffs’ claim was that they had suffered special damage of the 
100,000 people whose reception was affected in some way, they were among the 30,000 whose 
reception fell below a reasonable standard. Although no conclusion was reached on whether this 
would amount to special damage, Pill LJ expected the plaintiffs would bave ‘extreme difficulty’ in 
establishing a right to sue in public nuisance (ibid, 494). 
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In the introductory paragraph, I noted the tension between two views of private 
nuisance — as a means of protecting private rights over land, and as a mechanism of 
environmental protection. In essence, this is a tension between the private and 
public functions of the tort. If the prevention, by a legal mechanism, of harm to a 
part of the natural world is seen in terms wider than merely serving the private 
interest of the owner, that law is thereby regarded as serving a public interest of 
some kind: environmental protection is a public, not just a private good. The 
requirement of proprietary interest does not prevent the tort being used in a way 
which protects the environment. Wherever an owner obtains an injunction to halt 
an interference which has an impact beyond the plaintiff, a wider public interest is 
served. For example, in the Pride of Derby case, the injunction obtained by the 
angling club to restrain pollution of the River Derwent benefited not Just anglers 
but other users of the river, including those who merely wished to stroll alongside 
an unpolluted watercourse, and those concerned with the protection of species 
whose survival might be threatened by the pollution.$' 

The requirement of proprietary interest does not, therefore, prevent a public 
interest being pursued where a person with such an interest is prepared to litigate. 
The requirement does, however, inhibit the pursuit of such interests where an 
owner cannot be enlisted. So, the question now becomes: should it be possible to 
pursue a wider public interest in private law, even where no proprietary right can 
be established? 

One argument stems from the increasingly important dimension of 
environmental protection which derives from the custodial function of private 
rights.? Thus organisations (most notably the National Trust) may buy land to 
preserve its character for the public in general, and the growth of non- 
governmental amenity groups, prepared to use resources in pursuing environmental 
interests, means that the state does not have a monopoly on the pursuit of public 
interests. If private rights were only used in a self regarding way,” it could at 
least be argued the requirement of proprietary interest is justified to ensure that a 
person is sufficiently affected to mount an action. But where the effect is dispersed, 
and the litigant is concerned not to pursue pure self interest but to act in a custodial 
capacity on behalf of a wider public interest, it is arguable that proprietary interest is 
unnecessary to establish a sufficient interest in mounting the action. 

Traditionally, such custodial or representative action has been seen as the 
function of public authority rather than individuals or groups. This is clearly visible 
in the frequently quoted explanation by Lord Denning of the boundary between 
public and private nuisance: 


See 

60 By ‘public interest’ here | mean an interest other than that of the parties to an action. For further 
discussion see John Wightman ‘Private Law and Public Interests’ in T Wilhelmsson and S. Hurri 

(eds), From Dissonance to Sense. Welfare State Expectations, Privatisation, and Private Law 

(Aldershot: Dartmouth, forthcoming 1998). 

Pride of Derby and Derbyshire Angling Association v British Celanese [1952] Ch 149. 

For an excellent discussion of the emerging recognition of stewardship in property law see Kevin 

Gray ‘Equitable Property’ (1994) Current Legal Problems 157. 

le concerned only with the self interest of the right holder. 

The role of amenity groups was recognised in the proposed (but now superseded) EC directive on 

waste, This would have given locus standi to such groups to bring actions to prevent impairment of 

environment, or to recover the costs of reinstatement. See (COM (89) 282 final, modified by 

Amended Proposal COM(91) 219 final; see McGillivray and Wightman, n 2 above, 147, and 

Wightman n 60 above. 
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l prefer to look to the reason of the thing and to say that a public nuisance is a nuisance 

which is so widespread or so indiscriminate in its effect that it would not be reasonable to 

expect one person to take proceedings on his own responsibility to put a stop to it, but that it 

should be taken on the responsibility of the community at large.**. 
However, this is not a reason why an interference should not be a private nuisance, 
but rather a reason why it should also be a public nuisance. The nuisance becomes 
public (in addition to being private) when it is not reasonable to expect private 
individuals to take action. When the PYA Quarries case was decided (1957) there 
were few environmental organisations, and perhaps also more confidence that such 
matters could be left to official bodies. Now, when there are many more 
organisations prepared to behave proactively to keep public bodies on their mettle, 
and scepticism about regulation is more widespread, it would be possible for such 
organisations to take on the same kind of role. 

One way of amenity groups playing this role would be developing the law of public 
nuisance by relaxing the restriction that only a public entity (ie the Attorney General 
or a local authority) can apply for an injunction. A similar effect could also be 
achieved in private nuisance by abandoning the requirement of proprietary interest 
and permitting a club or amenity group to bring an action to protect the interests of the 
users of land — for example, members of a sports club, ramblers or even bird watchers. 

The potential scope of the custodial function of private rights is enhanced by 
recent case law concerning the role of private rights in relation to the decisions of 
public bodies. In a number of recent cases, the issue has arisen of whether the fact 
an interference is authorised through some public law instrument — typically 
planning permission — provides a defence to an action in private nuisance. 
Although it has long been established that statutory authorisation will amount to a 
defence, administrative decisions, it seems, will not. Thus in Wheeler v 
Saunders! the plaintiff sued in relation to smell from a pig farm operated in 
accordance with a planning permission, and the Court of Appeal held that the 
interference nonetheless constituted a nuisance.” The role of private nuisance here 
can be seen as providing a kind of backstop remedy where the planning system 
goes wrong and it is too late for judicial review.” On this view, private rights do 
not just protect interests of individuals from interference, but also influence the 
decision making procedures of public bodies, and so can provide a valuable means 
of keeping regulatory systems open and accountable." 

The easiest ground on which to justify such a role for private law is probably 
where the individual's bodily or proprietary interests are at stake. Even so, interests 
which are shared, but not rooted in proprietary interests — such as the recreational 
examples explored above — can figure prominently in citizens’ lives. Moreover, 
those failures in the regulatory process, which private rights may counter, affect 
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65 AG v PYA Quames Lid [1957] 2 QB 169, 191. 

66 It would appear that, at least in the nineteenth century, the Attorney General's involvement was often 
a formality, so that, in effect, a private liugant was suing in the Attorney General’s name; J.R. 
Spencer ‘Public Nuisance — a Critical Examination’ (1989) 48 CLJ 55, 84 

67 n 12 above. 

This was endorsed by the Court of Appeal in Hunter, but the issue was not raised in the 

appeal to the House of Lords. However, Lord Hoffmann agreed with the view that a planning 

permission should not be a defence to an action in private nuisance (n 3 above, 710). 

69 See Simon Ball ‘Nuisance and Planning Permission’ (1995) Journal of Environmental Law 278. 

70 Private (rather than public) nuisance can play this role because it is unofficial. The condutt of 
litigation is not within the control of governmental bodies, and it is because of this that the private 
right may be asserted even when it is inconvenient The prospect of public nuisance playing such a 
role is stifled by the fact the power to seek an injunction remains in official hands — the Attorney 
General or local authority. 
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such shared interests as much as the typically private interests. Thus the relaxation 
of the requirement of proprietary interest would enable private nuisance actions to 
influence the decision making of public bodies which affect non proprietary 
interests in the use of land.”! 


Conclusion 


The modern concern with environmental harms has inevitably received fragmented 
expression in the law of torts, although private nuisance has been the tort with the 
closest fit. The House of Lords’ decision to confine the action in private nuisance 
to those with an interest in land obstructs further recognition of environmental 
harms by tort law in two ways. Most directly, by excluding individuals or groups 
without a proprietary interest, it leaves many lawful users of land unable to protect 
such use where it is not possible to enlist the owner in the action. 

But more generally, confining the right to sue to those with a proprietary interest 
inhibits the tort from reflecting the changing nature of interests in relation to land. 
The model of interests which private nuisance still reflects is a world of proprietors 
whose pursuit of self interest is regulated by public bodies (eg planning authorities) 
acting in the public interest. The interests of non proprietors — those without a right 
to exclusive possession — in the use of land are absent. Arguably, a more pluralistic 
model of interests in land is emerging. This recognises that citizens have interests 
in the use of land, for a variety of purposes, which do not spring from exclusive 
possession, and that the protection of such interests (which are frequently shared) is 
not appropriately confined to public authorities: unofficial action by groups and 
organisations plays an increasingly important part.” 

But even if this criticism of retrenchment is found plausible, one could still argue 
that the match between those with a proprietary interest and those suffering 
environmental harms, although rough, is close enough to warrant adopting the 
proprietary interest test in order to draw the desirable bright line: an underinclusive 
rule is a price worth paying for certainty. Indeed, the firmness with which the 
majority rejected the views of the Court of Appeal makes one wonder if their 
Lordships were haunted by the ghost of Anns v Merton London Borough Council.” 
If that did figure, and there was an unvoiced concern to stop dead in its tracks a 
repeat of the kind of unravelling begun by Anns, it would seem misplaced. The 
development begun by the Court of Appeal was impeccably incremental, and did 
not itself presage a massive widening of those able to sue. The possibilities I have 
canvassed above — of protecting recreational use, of permitting representative 
actions by amenity groups — are (so to speak) several fences further down the 
course. By refusing the first fence, the House of Lords has ensured that these 
potential developments of private nuisance remain unexplored. 


ns, 

7l A similar result has been reached in some states in the US by the use of the public trust doctrine. 
Under this doctrine, developed in the context of tidelands and navigable waters, the state was seen as 
owner on behalf of all citizens Although originally it was used to protect these resources from private 
appropriation, more recently it has been used to protect recreational as well as commercial use against 
the activities of public authorities. It has also been applied to other resources such as wild country, 
parkland, wildlife. In the course of discussing these developments, Gray considers, ‘it is increasingly 
apparent that the ultimate role of the public trust doctrine may lie, not in its traditional function as 
justifying state taking, but in promoting a public beneficial ownership which is opposable against 
government itself? (n 62 above, 196). See also McGillivray and Wightman, n 2 above. 

T2 See Gray, n 62 above. 

73 [1978] AC 728. 
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Statements of Fact and Statements of Belief in Insurance 
Contract Law and General Contract Law 


Howard N. Bennett* 


The basis of many insurance policies is a proposal form consisting of a series of 
questions followed by a signed declaration that the answers are true and complete 
to the best of the proposer’s knowledge and belief. In Economides v Commercial 
Union Assurance Co plc' insurers sought to avoid liability on a household contents 
policy on the basis of a misrepresentation as to the replacement cost of the insured 
property. At renewal of the policy, the assured had completed a proposal form in 
which he stated that the replacement cost was £16,000 and signed a ‘best 
knowledge and belief’ declaration. The replacement cost was in fact approximately 
£40,000. The case raised the distinction at common law between statements of fact 
and statements of belief or opinion, an issue that is complicated in insurance law by 
statutory intervention. 

The law of misrepresentation in insurance contract law is codified in section 20 
of the Marine Insurance Act 1906, a provision which applies equally to marine and 
non-marine insurance. Section 20 stipulates that all material representations made 
by the assured in negotiating the contract must be true and then proceeds to define 
truth for these purposes. Section 20(4) provides that statements of fact are true if 
‘substantially correct, that is to say, if the difference between what is represented 
and what is actually correct would not be considered material by a prudent insurer.’ 
Section 20(5) provides that ‘[a] representation as to a matter of expectation or 
belief is true if it be made in good faith.’ In Economides, it was accepted that the 
inaccurate statement of replacement cost was not fraudulent. The insurers argued, 
however, that the statement of the cost had to be interpreted as representing the 
existence of reasonable grounds justifying the belief expressed as to cost. The 
Court of Appeal rejected this argument. Simon Brown and Peter Gibson LJJ held 
that section 20(5) precluded any such interpretation. In addition, Peter Gibson LJ 
and Sir Jain Glidewell held that, even if such a representation could be implied, the 
assured possessed the requisite reasonable grounds. It is suggested that the 
conclusion that section 20(5) in all circumstances excludes an implied 
representation of reasonable grounds justifying a belief is regrettable in 
undesirably and unnecessarily compelling insurance contract law and general 
contract law to diverge. 


Statements of fact and belief in general contract law 


The law of misrepresentation is confined to statements of fact. The inaccuracy of a 
belief or opinion will never, in and of itself, give rise to a right to rescind a 
contract. In drawing the line between fact and opinion, however, three issues arise. 


* Department of Law, University of Nottingham. 
| [1997] 3 WLR 1066. 
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First, whether a statement is one of fact or opinion is a matter of interpretation. In 
Bissett v Wilkinson? the vendor of land made a statement as to its sheep-bearing 
capacity. Although the vendor was a sheep farmer, the land in question had never 
been used for the purpose of sheep farming, a circumstance the Privy Council 
regarded as the most material in concluding that the statement was one of opinion 
only. Secondly, in the same way as a statement of intention does not guarantee that 
the intention will be maintained but does represent the fact of the existence of the 
intention,? so a statement of opinion does not warrant the accuracy of the opinion 
but does represent the fact that the maker of the statement holds that opinion. Since 
anyone who represents himself as holding an opinion that he does not hold 
fraudulently misstates a fact, it has become customary to say that a statement of 
opinion is true if made in good faith. It is not, however, the opinion which is true 
but the representation that the opinion is held.* Thirdly, where the representor 
possesses or holds himself out as possessing special expertise with respect to the 
subject matter of the stated opinion or where he is, as between the parties, in a 
particularly strong position to know the truth, the law regards the representor as 
stating not merely an opinion but also a fact such as the existence of reasonable 
grounds justifying the opinion expressed. Consequently, while inaccuracy in the 
opinion still cannot constitute a misrepresentation, the absence of reasonable 
grounds to support the opinion will. In effect, the representor will incur liability not 
because he is wrong in his opinion, but because he is negligent in forming that 
opinion. The crucial point with respect to such an implied representation is that the 
statement of opinion is not transformed into a statement of fact. The existence of 
reasonable grounds justifying the opinion is the subject of a distinct, underlying, 
statement of fact. 

The cases most commonly referred to on this third point are Smith v Land and 
House Property Corp* and Brown v Raphael.$ In Smith the vendors of a hotel 
stated that it was let to ‘a most desirable tenant’ on certain terms ‘thus offering a 
first-class investment', whereas in fact the tenant was in arrears and had had to be 
threatened with distress to extract even part payment. According to Bowen LJ, a 
statement of opinion by a party in a particularly good position to know the truth 
"involves very often a statement of a material fact, for he impliedly states that he 
knows facts which justify his opinion.'? Thus, if a landlord ‘says that he considers 
that the relations between himself and his tenant are satisfactory, he really avers 
that the facts peculiarly within his knowledge are such as to render that opinion 
reasonable.’® Subsequently, however, Bowen LJ construed the landlords’ statement 
as 'an assertion that nothing has occurred in the relations between the landlords and 
the tenant which can be considered to make the tenant an unsatisfactory one. That 
is an assertion of a specific fact.'? Baggallay LJ held that the landlords had 
employed ‘a description which the property will not bear’ and that they ‘were not 
justified’ in describing the tenant as very desirable.!9 The judgments of Bowen and 
Baggallay LJJ may, therefore, be interpreted as holding either that the landlords’ 
statements were, on their true interpretation, factual and wrong, or that they were 





[1927] AC 177. 

Edgington v Fitzmaurice (1885) 29 Ch D 459. 
Bissett v Wilkinson [1927] AC 177, 182. 
(1884) 28 Ch D 7. 

[1958] Ch 636. 

(1884) 28 Ch D 7, 15. 
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ibid. 

ibid at 13. 
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of opinion but gave rise to an implied factual misstatement, namely of the 
existence of reasonable grounds supporting the opinion. Fry LJ, in a very short 
judgment, observed simply that the landlords misstated the absence of knowledge 
of any circumstances rendering the tenant undesirable. That is a misstatement of 
fact. 

In Brown, particulars of sale of a reversionary interest in a trust fund, prepared 
for the vendor by solicitors, stated that the annuitant was ‘believed to have no 
aggregable estate.’ This belief was held honestly but without any reasonable 
foundation. According to Lord Evershed MR, relying on Smith, ‘the real question 
for the court is to say, on the basis of the facts and the context of the case, whether 
this is an instance in which the representation that the vendor has reasonable 
grounds for his belief ought to be imported.'!! Given the role of solicitors in 
preparing the particulars, the fact that the particulars stated they had been so 
prepared, and the vendor’s superior knowledge of the interest, the vendor was 
representing ‘that he, being competently advised, had reasonable grounds for 
supporting” his belief. !? 

In discussion of statements of opinion and the law of misrepresentation, Smith 
and Brown are often viewed as operating on identical principles, not least perhaps 
because of the reliance placed on Smith in Brown. However, while Brown clearly 
looks to an implied statement of the existence of reasonable grounds supporting the 
opinion, Smith is susceptible to a number of possible analyses. First, an apparent 
opinion was in truth a statement of a negative fact, namely that the representor 
knew of no facts inconsistent with a certain belief (interpretation 1).!3 Secondly, 
the primary statement was of opinion or belief with the circumstances justifying 
the implication of a secondary underlying statement of fact. This was either the 
negative statement that the representor knew of no circumstances which either 
were or might be inconsistent with the stated opinion (interpretation 2(a)), or the 
positive statement that the representor had reasonable grounds to justify the stated 
opinion (interpretation 2(b), which is the same as in Brown). There is some Court 
of Appeal authority in favour of each interpretation. As already indicated, in Brown 
Lord Evershed MR seems to have viewed himself as merely following Smith, 
thereby adopting interpretation 2(b). In Hummingbird Motors Ltd v Hobbs, 
discussed below, Kerr LJ adopted interpretation 2(a), while in Economides Simon 
Brown LJ, as will be seen, adopted interpretation 1. Whichever interpretation is 
correct, all three are tenable in principle and any particular statement may, on 
careful analysis, respond to interpretation 1, 2(a), 2(b) or both 2(a) and 2(b). 

This difficulty in interpreting Smith may be responsible for some confusion. The 
editors of Chitty on Contracts,'5 referring to both Smith and Brown, observe that: 


[I]n certain circumstances a statement of opinion or intention may be regarded as a statement 
of fact, and therefore as a ground for avoiding a contract if the statement is false. Thus, if it 
can be proved that the person who expressed the opinion did not hold it, or could not, as a 





1i [1958] Ch 636, 642. 

12 ibid at 644. See also Esso Petroleum Co Lid v Mardon [1976] QB 801, 818. 

13 There are two variables to this statement. The representor may also be making a secondary implicit 
assertion that he holds the belief in question, or alternatively be may not be asserting anything at all 
regarding his own beliefs In the former case, however, it is highly unlikely that the primary statement 
of fact will be true and the secondary statement demonstrably false permitting the insurer to rescind 
because of this, by definition fraudulent, secondary representation. This distinction is, therefore, of 
little practical importance. 

14 [1986] RTR 276, 281. 

15 27th ed, 1994, para 6-004. 
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reasonable man having his knowledge of the facts, honestly have held it, the statement may 
be regarded as a statement of fact. 


In Economides, this passage from Chitty was cited twice. It received the 
approval of Sir Iain Glidewell as accurately summarising both Smith and Brown, 
which he did not distinguish.!ó Simon Brown LJ, however, espoused a different 
approach." He viewed Smith as a case where true interpretation disclosed a 
statement of fact (adopting interpretation 1), confined the passage from Chitty to 
such instances, and viewed Brown as within ‘a different category'.!? The caution of 
Simon Brown LJ with respect to the extract from Chitty is preferable. In cases such 
as Brown, the correct analysis is that three separate representations are being made: 
of opinion, of the existence of the opinion, and of the existence of reasonable 
grounds that support the opinion. Were the statement of opinion transformed into 
one of fact, the inaccuracy of the expressed opinion would, in and of itself, 
engender liability in misrepresentation. It does not. Liability in cases such as 
Brown depends on fraud or negligence.!? Asserting that a statement of opinion 
"may be regarded as a statement of fact’ may mislead. 


Statements of fact and belief in insurance contract law 


Insurance contract law demands especial care in the analysis of pre-contractual 
statements. A statement that, on its true interpretation, is factual, is governed by 
section 20(4), whereas a statement of opinion falls within section 20(5). This leads 
to the question whether section 20(5), by declaring true a statement of opinion 
which is made in good faith, excludes the possibility of implying any underlying 
statement of fact in accordance with Brown or interpretation 2 of Smith. 

The assured in Economides possessed no special expertise in the valuation of the 
insured property. The insurers, however, relied strongly on Smith where Bowen LJ 
referred to the information advantage which a landlord-vendor will possess as 
regards his tenant as against a prospective purchaser. It was argued that an 
assured's knowledge of the insured property would inevitably be superior to that of 
the insurer (an information imbalance which is the fundamental justification 
advanced for the duty of utmost good faith in insurance contract law). 
Consequently, any statement of opinion as to value of the property would contain 
a Brown implied representation of reasonable grounds justifying the opinion 
expressed, and the assured, it was argued on the facts, had been negligent in 
forming his opinion as to value. 

This argument sought unwarrantably to extend the law. The duty of utmost good 
faith does radically alter the process of insurance contract negotiation, but it 
requires only that the assured disclose and not misrepresent material circumstances 
within his knowledge. It does not impute to the assured knowledge or expertise that 
he does not possess unless he ought to possess it in the ordinary course of business. 
A landlord cannot help but be in a position where he knows or ought to know 
whether his tenant pays rent punctually. However, ownership or possession of 


16 [1997] 3 WLR 1066, 1084-1085. 

17 ibid 1075. 

18 See also Hummingbird Motors Ltd v Hobbs [1986] RTR 276, not cited in Economides. The case is 
discussed below. 

19 William Sindall plc v Cambridgeshire County Council [1994] 1 WLR 1016, 1024-1034 (opinion 
inaccurate but no misrepresentation because honest and not negligent). 
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household contents carries with it no necessary knowledge of value or expertise in 
assessing replacement cost. 

The Court of Appeal rejected the insurer's misrepresentation argument. While 
there was nothing to prevent an insurer from requiring an assured to provide an 
objective justification for any valuation, as is often the case with respect to 
individual items above a specified value, the law would not imply any obligation 
beyond one of honesty. Otherwise, there was the danger of 'endless scope for 
dispute’ as to what constituted reasonable grounds for belief.?? The case could, 
therefore, have been decided as a matter of common law. Following the approach 
in Brown, an ordinary proposal for household contents insurance, in the absence of 
special circumstances, is simply not a situation where a representation of 
reasonable grounds to justify an opinion as to value should be implied. The 
assured, however, invoked section 20(5) of the Marine Insurance Act and this 
provision, not the common law, provided the principal reason in the judgments of 
Simon Brown and Peter Gibson LJJ for rejecting the insurers' argument. 

The effect of section 20(5) had previously been considered obiter by Steyn J in 
the reinsurance case of Highlands Insurance Co v Continental Insurance Co.?! 
Insurers stated to their reinsurers, under the heading 'Information', that certain 
buildings were equipped with sprinklers. In fact, the buildings were not so 
equipped. The insurers argued that the statement should be construed merely as 
one of belief and as meaning only that they were passing on information given to 
them by the assured. The argument failed. Steyn J held that the reinsurance context 
resulted in the statement being construed as one of fact. If, however, the insurers 
were correct in their submission on construction, there was still a misrepresentation 
since, on the evidence, he concluded that the assured had supplied no such 
information to the insurers. This led to the further implied misrepresentation that 
there were reasonable grounds justifying the insurers’ statement of belief, Steyn J 
rejecting the proposition that section 20(5) precluded the implication of a Brown 
representation. 

In support of this position is a dictum of Blackburn J, delivering the judgment of 
the Court of Queen's Bench, in lonides v Pacific Fire & Marine Insurance Co.” 
The assured instructed his broker by letter to insure a cargo of hides to be shipped 
on the Socrate, under the command of Captain Jean Card. When placing the risk, 
the broker erroneously represented the carrying vessel to be the Socrates. Both 
insurer and broker consulted the Veritas, which identified vessels and their 
masters. Had the broker recollected the terms of the letter of instruction, which he 
had not taken with him, he would have realised his error. The difference in identity 
was material since the Socrate was an old French vessel while the Socrates was a 
new Norwegian ship. The assured argued that the statement of the vessel's identity 
was purely one of belief and needed only to be held honestly and on sufficient 
grounds. Blackburn J held that the statement was factual, ‘but even were it 
otherwise, the letter of advice would, but for the carelessness of those who read it, 
have made them aware [of the true identity of the vessel], and therefore the 
plaintiffs had not reasonable grounds for believing that she was the Norwegian 
ship.’24 This dictum, through its reference to ‘reasonable grounds’, clearly goes 





20 [1997] 3 WLR 1066, 1076. 

21 [1987] 1 Lloyd's Rep 109. 

22 (1871) LR 6 QB 674. 

23 This 1s presumably a reference to the register of one of two classification societies, either Bureau 
Veritas, founded in 1828, or Det Norske Veritas, founded in 1864. 

24 (1871) LR 6 QB 674, 684. 
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beyond a subjective standard of honesty and, indeed, the facts of the case are 
consistent more with negligence than subjective bad faith. It is of course true that 
the legitimacy of Brown representations in insurance contract law was not in 
dispute in /onides. However, it is noteworthy that the judgment contains no 
reservation on this point. 

In Economides, the insurers relied on Highlands and lonides, but a majority of 
the Court of Appeal held that section 20(5) defeated their argument. Simon Brown 
LJ addressed the issue of statements of opinion at three levels. 

First, statements allegedly of opinion or belief but which on their true 
interpretation are factual are governed by section 20(4). As already noted, Simon 
Brown LJ would place Smith in this category. 

Secondly, the section of the judgment of Steyn J in Highlands that deals with 
section 20(5) reads, as it is reported, in a slightly confused way:?5 


Section 20(5) does not expressly lay down that in an implied representation that there are 
reasonable grounds for a belief cannot give rise to a right of avoidance. Nor does it expressly 
exclude reliance on a representation that certain information had been supplied. In my 
judgment it would be contrary to accepted principles of statutory construction to give it such 
an extensive construction. 


This led Simon Brown LJ to state as follows:76 


But if what Steyn J was saying — which is not altogether easy to discern — was that all who 
propose insurance must have reasonable grounds for their (ex hypothesi honest) 
representations of belief, as was found to be required of the particular vendor in Brown v 
Raphael, | would respectfully disagree. In my judgment, the requirement is rather, as s 20(5) 
states, solely one of honesty. 

With respect, the difficulty is overstated. It seems clear that in the first sentence 
of the quotation from Highlands the word 'in' has been inserted by error, whether 
in the original judgment or in transcription. And it seems equally clear that Steyn J 
was not suggesting that a Brown representation should be implied into all 
statements of belief in all insurance proposals. Highlands was a reinsurance case, a 
fact that informs the whole tenor of the judgment. The insurers' argument in 
Highlands was ‘commercially unrealistic, and ... contrary to present 
understanding in the London market whereby reinsurers place reliance on a 
broker's presentation of ‘‘Information’’ as recording statements of fact, unless 
qualifying language or the context indicates that a particular statement falls into a 
different category.’” Even where, on its true interpretation, the statement made by 
an insurer to a reinsurer is one of belief, the fact that an insurer is commercially in 
a strong position to acquire information from the assured, and a much stronger 
position than a reinsurer, would provide a basis for implying a Brown 
representation.28 In contrast, as already stated, in the context of statements of 
value in an ordinary insurance proposal, especially by a consumer, there will rarely 
be any basis at common law for a Brown representation, and Steyn J was not 
asserting anything to the contrary. However, Simon Brown LJ not only refuted his 
suggested interpretation of Steyn J in Highlands, but he also went further and ruled 


25 [1987] | Lloyd's Rep 109, 113 

26 [1997] 3 WLR 1066, 1076. 

27 [1987] | Lloyd's Rep 109, 112. 

28 The dispute in Highlands was in fact between reinsurers and retrocessionaires, but the reinsurers were 
stated to be ‘in the position of direct insurers’ (at 111). The correctness of the view expressed by 
Steyn J was common ground in Hill v Citadel Insurance Co Ltd [1995] LRLR 218, 227, affirmed 
without demur [1997] LRLR 167, 170. For further acceptance of Brown representations in 
reinsurance, see Simner v New India Assurance Co Ltd (1995] LRLR 240, 259. 
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that section 20(5) precluded a Brown representation with respect to all statements 
of opinion or belief in all insurance and reinsurance contracts. The sole obligation 
owed by the assured in representing his belief as to the value of the insured 
property was one of honesty. 

Thirdly, Simon Brown LJ accepted that, for a representation of belief to be 
made in good faith, as required by section 20(5), there must be some basis for the 
belief. A proposer cannot ‘simply make a blind guess: one cannot believe to be 
true that which one has not the least idea about.’29 This is uncontroversial, 
reflecting the test for fraud in the tort of deceit.?? If a representor recklessly 
expresses an opinion, not caring whether it is true or false, he is falsely 
representing that he truly holds and believes in that opinion. However, since he 
held that section 20(5) precluded a defence based upon a negligent statement of 
belief in insurance contract law, for Simon Brown LJ, /onides must also fall 
within this category of subjective bad faith. This is more difficult. Simon Brown 
LJ explained the dictum of Blackburn J in Jonides ‘on the basis that the 
representor there was held not entitled to rely on a belief which ignored the letter 
of advice in his possession.'?! This, however, is to import an objective standard.32 
To fit within a subjective good faith test, the question must be only whether the 
representor truly, albeit carelessly, has the belief stated, not whether he is entitled 
to rely upon it. If the representor is not entitled to rely on a belief he truly, albeit 
carelessly, possesses, that has to be because he has fallen foul of an objective 
standard, namely a failure to exercise appropriate care in forming the opinion. 
What Blackburn J said in /onides was that, in the circumstances, the broker?? was 
in a particularly good position to know the truth regarding the carrying vessel and 
could not reasonably have held his belief. That is the same reasoning as in Brown. 
lonides, of course, pre-dates the Marine Insurance Act and may have been, albeit 
inadvertently, overruled by the statute, but it is suggested that it cannot be 
convincingly explained as a case of fraud. 

Section 20(5) was addressed also by Peter Gibson LJ. He agreed that all previous 
authority invoked by the insurers was distinguishable and referred to the fact that in 
Brown the statement emanated from solicitors and in Highlands was made by a 
professional underwriter. He contrasted the facts of Economides 'where the 
statement is made by a layman with no relevant skills.’ However, he viewed 
section 20(5) as conclusively excluding Brown representations with respect to all 
representations of expectation or belief, regardless of their source:¥ 


Once statute deems an honest representation as to a matter of belief to be true, I cannot see 
that there is scope for inquiry as to whether there were objectively reasonable grounds for 
that belief. Of course the absence of reasonable grounds for belief may point to the absence 
of good faith for that belief. But in a case such as the present where the bad faith of the 
plaintiff is not alleged, I can see no basis for the implication of a representation of 
reasonable grounds for belief. 


Sir Iain Glidewell left the impact of section 20(5) open, observing that he would 
wish to hear further argument before deciding that Steyn J had been wrong. 


29 [1997] 3 WLR 1066, 1075. 

30 Derry v Peek (1889) 14 App Cas 337. 

3] [1997] 3 WLR 1066, 1075. 

32 On the critical importance of pee ois strictly between subjective recklessness and objective 
negligence, see n 50 below and text theret 

33 Acting as agent for the assured. 

34 [1997] 3 WLR 1066, 1082-1083 
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Clearly, if section 20(5) excludes a Brown representation, it also bars the 
implication of a negative Smith representation (interpretation 2(a)).35 However, it 
is suggested that, of the competing views on the impact of section 20(5), that of 
Steyn J in Highlands is to be preferred as a matter of both principle and statutory 
interpretation, and that implied statements of fact may, in appropriate 
circumstances, underlie statements of opinion or belief in insurance contract law 
as in general contract law. 

With respect to principle, an exclusion of Smith and Brown representations from 
insurance contract law would afford an insurer less protection against 
misrepresentation than that enjoyed by a buyer of goods or any other representee. 
As a matter of general contract law, this would call for an explanation. Given the 
uberrimae fidei nature of insurance contracts, it is, at best, incongruous. The 
utmost good faith doctrine is one of the defining principles of insurance contract 
law. As regards contract negotiation, this doctrine, while maintaining the law of 
misrepresentation, enhances and extends the protection that the general law would 
otherwise afford an insurer by imposing a duty of disclosure. It simply makes no 
sense, for example, to forgive negligence in a situation where the general law 
would recognise a Brown implied representation and yet condemn the innocent 
failure to state a material fact. There is no justification for denying an insurer the 
protection of the law of misrepresentation in a Smith or Brown situation. It is 
suggested, moreover, that section 20(5) does not compel such a denial. 

Section 20(5) codifies the decision of the Court of Exchequer Chamber in 
Anderson v Pacific Fire and Marine Insurance Company,6 a case which 
concerned the insurance of chartered freight on a voyage involving a stay at an 
anchorage called Rendez-vous Point. The assured shipowners showed the insurers 
a letter from the master of their vessel in which the master stated of Rendez-vous 
Point: ‘It is considered by the pilot here as a good and safe anchorage, and well 
sheltered. I have been out and seen the place, and consider it quite safe.' It 
transpired that the anchorage was protected against waves but not against winds at 
certain times of the year. While the vessel was subsequently at anchor at Rendez- 
vous Point, a storm arose and the vessel and insured freight were lost. It was 
conceded that the master had honestly believed that the anchorage was safe. The 
jury found that the statement in the letter was true, thereby construing the statement 
as one of opinion not fact. The insurers argued on appeal that this was a 
misinterpretation of the statement, but the Court of Exchequer Chamber upheld the 
verdict in favour of the assureds. While the judgments are emphatic that an absence 
of fraud vetoed any possibility of a misrepresentation, they must be understood in 
the light of the ground of appeal. The insurers never argued for an implied 
representation of reasonable grounds to support the opinion as to the safety of the 
anchorage. The master after all had inspected the anchorage in person. Given the 
concession that the master's belief was honestly held, it must be assumed that the 
anchorage had appeared safe in all respects when inspected. Moreover, in addition 
to personal inspection, the master had also consulted a local pilot whom he 
reasonably believed to be competent.” In the light of such circumstances, the 
master had no knowledge of any circumstances inconsistent with his expressed 
opinion and reasonable grounds to support that opinion clearly did exist. 


esses 

35 On this view moreover, by parity of reasoning section 20(4) would not admit of the implication of a 
secondary statement underlying a primary statement of fact. This is, however, unlikely to be of 
practical importance: see n 13, above. 

36 (1872) LR 7 CP 65. 

37 See the Judgment of Grove J at 70. 
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Consequently, the only argument realistically open to the insurers, and the only 
argument they advanced on appeal, was that the assureds had stated the safety of 
the anchorage as a fact. The decisiveness of the absence of fraud followed from the 
court's rejection of this sole argument. 

The case on which section 20(5) is based, therefore, has nothing to do with Smith 
and Brown representations. But does the wording of the subsection, albeit 
inadvertently, exclude such representations from insurance contract law? It is 
suggested not. Taken literally, the subsection makes no sense. It declares that ‘[a] 
representation as to a matter of expectation or belief is true if it be made in good 
faith.” But this cannot mean that the opinion itself is true if stated in good faith. 
Were the facts of Anderson to be repeated today, the anchorage at Rendez-vous 
Point would not be rendered safe by section 20(5). Just as Canute could not 
command the waves, so section 20(5) cannot control the winds. What the presence 
of good faith renders true is the representation always implied into statements of 
opinion that the maker of the statement does indeed hold the opinion, but that is all 
that section 20(5) says. Since, as discussed above, Smith and Brown representations 
are quite separate from the statements of opinion they underlie, their exclusion by 
section 20(5) would have to be implied. Section 20(5) would have to be read as an 
exhaustive code of the law on statements of opinion in insurance contract law. It 
has already been argued that such a reading should be avoided as producing a result 
inconsistent with the whole tenor of the duty of utmost good faith and authority 
supports a restrictive reading of the subsection. In Pan Atlantic Insurance Co Lid v 
Pine Top Insurance Co Ltd”! the House of Lords ruled that section 20 was not to be 
read as an exhaustive code of the law relating to misrepresentation in insurance 
contract law. Section 20(1) provides that every material representation made by the 
assured in negotiating the contract must be true and affords the insurer the remedy 
of rescission should a material misrepresentation be untrue. Subsection (2) then 
defines materiality by reference to the impact of the representation upon the mind 
of a hypothetical prudent underwriter. Subsection (2) makes no mention of the 
representation inducing the actual representee into the contract, as required in the 
general law of contract. Nevertheless, section 91(2) of the Act expressly preserves 
the common law unless 'inconsistent' with the Act, and the House of Lords ruled 
that section 20 in general and subsection (2) in particular simply left to the 
common law one ingredient in the recipe for a legally operative misrepresentation. 
Indeed, Lord Mustill drew attention to the writings of Sir Mackenzie Chalmers, 
draftsman of the Act, clearly indicating an intention that the law of 
misrepresentation should apply in identical fashion in insurance law and the 
general law.3? Similarly, there is no reason why section 20(5) should not be read as 
leaving Smith and Brown implied representations to the common law. 


Smith 2(a) representations and the duty of disclosure 


Interpretation 2(a) of Smith is that a statement of opinion gives rise to an implied 
negative statement of fact that the representor knows of no circumstances which 
either are or may be inconsistent with the stated opinion. The effect of such an 
implication is to render the contract voidable if the representor fails to disclose any 
such circumstance. While Economides excludes any implied representation under 





38 [1995] 1 AC 501. 
39 At 707—708, and see also Lord Lloyd at 732 
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section 20, it does not curtail the ambit of the assured’s pre-contractual obligation 
under section 18 to disclose all material facts. It is likely, therefore, that in 
appropriate cases an insurer can still claim the benefit of Smith 2(a) 
representations, but must do so indirectly by pleading a defence of non-disclosure 
rather than misrepresentation. Such an argument is not available in respect of 
Brown (or Smith 2(b)) representations, because the duty under section 18 is 
restricted to circumstances known to the assured and does not extend generally to 
circumstances an assured ought reasonably to know.” 


Economides and insurance proposal forms 


By excluding Brown representations, Economides decides that negligence in the 
formulation of an opinion that forms part of an insurance proposal affords no 
defence to the insurer. The full consequences of this holding are, however, more 
wide ranging. 

Insurance proposal forms typically contain a series of questions some of which 
elicit facts and others of which elicit beliefs or opinions. The existence of a security 
device is clearly a fact; a statement of value is generally one of opinion. In forms 
such as that in Economides, however, the proposer does not simply respond to 
questions but, having filled in the answers, signs a declaration that the answers 
given are true and complete to the best of the proposer's knowledge and belief. 
Indeed, the Statement of General Insurance Practice of the Association of British 
Insurers requires declarations in proposal forms to be confined to a representation 
of best knowledge and belief.*! 

A similarly structured contract, albeit one for the sale of a used motor Car, was 
considered by the Court of Appeal in Hummingbird Motors Ltd v Hobbs.^? The 
completed form of sale contained several statements but read, so far as is material, 
as follows: 


3 The milometer reading is 34,900 and it is correct. 


I declare that the information given above is to the best of my knowledge and belief correct. 


In fact the true mileage was 80,000. It was found, however, that the defendant had 
acted in good faith. He was the victim of a fraudulent misrepresentation by the 
dealer from whom he had purchased the car. 

The Court of Appeal rejected an argument that the representation as to mileage 
was factual. O'Connor LJ stated as follows: 


In my judgment when the document is looked at as a whole that is not the proper 
construction of it. The representation is that to the best of the vendor’s knowledge and belief 


40 See Economides at 1077-1078 (rejecting an alternative argument of the insurers. An assured cannot 
turn a Nelsonian blind eye to avoid confirmation of something the assured already knows and, by 
virtue of s 18(1), ‘the assured is deemed to know every circumstance which, in the ordinary course 
of business, ought to be known by him’, but otherwise knowledge in s 18 does not include 
constructive notice). 

4] Para I(a). The Statement of General Insurance Practice applies to ‘general insurances of policyholders 


prom 
42 [1986] RTR 276 
43 At 279. 
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the answers that he is making are correct or the information that he is giving is correct. One 
only has to look at the various items to see that it must be put in that way. One would not 
expect many a vendor of a motor car to be able to do more than say to the best of his 
knowledge and belief that the vehicle, for example, has not been used as a hackney carriage 
or for taxi work [as the form in question asked]. 


The findings that the defendant had himself been misled and had acted in good 
faith necessarily meant that any implied Smith 2(a) representation of no knowledge 
of facts indicating that the statement of mileage was or might be incorrect was 
true. Moreover, while a Brown representation (of the existence of reasonable 
grounds to support the belief) could be implied in appropriate circumstances, it was 
separate from the 'best knowledge and belief' declaration and had not been argued. 
The only question was whether the defendant's belief in the truth of his statement 
was genuine. 4 

The effect of a declaration of best knowledge and belief in a proposal form is, 
therefore, to act as a lens through which all the questions on the form are to be 
construed.45 Consequently, where any insurance contract is based upon a proposal 
form containing such a declaration,“ the entire form must be viewed as containing 
only statements of opinion or belief.^? 

The precise impact of the declaration depends, however, upon its true interpretation 
in all the circumstances. Of itself, ‘best knowledge and belief wording in a 
declaration represents nothing as a fact except that in answering the questions the 
proposer has turned his mind to the matter in question and has answered truthfully 
according to the extent of his subjective knowledge and belief. Thus, in Economides, 
Sir Iain Glidewell considered that a ‘best knowledge and belief’ declaration was 
merely a representation of honest belief based upon the relevant facts within the 
proposer’s knowledge. In other words, a proposer represents only the existence of a 
genuinely held belief.*? In particular, the fact that a reasonable person in the shoes of 
the assured would have answered differently is irrelevant: 


There is a vast distinction between a state of mind which consists of deliberately refraining 
from making inquiries, the result of which the person does not care to have, and a state of 
mind which is merely neglecting to make such inquiries as a reasonable and prudent person 
would make.50 


This does not mean that a ‘best knowledge and belief’ declaration excludes any 
argument based on negligence in the formulation of an opinion. It does mean, 


44 See especially Kerr LJ at 281, adopting interpretation 2(8) of Smith. 

45 Stnctly speaking, the interpretation adopted in Hummingbird Motors is predicated upon a proposal 
form including a mixture of statements of fact and opinion The typical insurance proposal form will 
contain such a mixture. However, even were the form to elicit exclusively statements of fact, it 1s 
difficult to see why a declaration of best knowledge and belief would have a different effect. 

46 As stated above, all declarations in policies subject to the Statement of General Insurance Practice 
must be so restricted. 

47 In the absence of such a declaration, courts will readily construe appropriate answers on proposal 
forms as statements of fact and will not imply a ‘best knowledge and belief” qualification. Merchants' 
& Manufacturers’ Insurance Co Ltd v Hunt [1940] 4 All ER 205. 

48 [1997] 3 WLR 1066, 1084 

49 Likewise with respect to declarations of best knowledge and belief in applications for leave to appeal 
to an Immigration Appeal Tribunal: R v Immigration Appeal Tribunal ex parte Nichalapillai, unrep 
30 January 1998 (LEXIS transcript). ‘(I]t is clear that the declaration 1s intended to ensure that the 
Applicant in the given case has applied his mind to the correctness of the material which is set out... 
and also the accuracy of any assertions’ (per Latham J). See also Roe v Bradshaw (1866) LR | Exch 
106 

50 Taylor's Central Garages (Exeter) Ltd v Roper (1951) 115 JP 445, 449-450 per Devlin J See also 
Manifest Shipping & Co Lid v Uni-Polaris Insurance Co Ltd (The Star Sea) [1997] | Lloyd's Rep 
360, 376—379 (unseawocthiness in marine ume policies). 
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however, that any such argument invokes a Brown implied representation. While 
such a representation may in principle be implied beneath a declaration of best 
knowledge and belief,*! in Economides the Court of Appeal held that, as a matter 
of law, no such implication was possible in the context of insurance contracts. The 
draconian effect of Economides in the context of policies containing such a 
declaration is, therefore, to exclude any defence of negligent misrepresentation. 
The insurer must prove fraud or pay. An inaccurate statement of a fact within the 
assured’s knowledge is, of course, more likely to be not merely negligent but 
fraudulent (at least in the careless sense) than is a statement of opinion, but the 
insurer will have to surmount the more difficult standard of proof which fraud 
always presents.52 

One possible general response is to resort to warranties. While the Statement of 
General Insurance Practice does not permit insurers to require proposers to warrant 
the accuracy of all statements as a matter of fact, specific warranties about material 
matters are permitted. However, a breach of warranty affords no defence where 
‘the circumstances of the loss are unconnected with the breach unless fraud is 
involved’,°3 and many inaccurate statements will not pass such a test of causal 
relevance. Thus, a statement of replacement value, as in Economides, would not be 
connected to the circumstances of the loss, although the existence of a security 
device evidently might be. 

A possible response to the particular problem of statements of value might be 
expressly to require a third party valuation, as is commonly required in respect of 
valuable pieces of jewellery. However, unless adopted as a general industry 
practice, any insurer instituting this approach would render its policies less 
competitive. The easiest solution to problems of under-insurance lies in the 
principle of average, whereby the assured is rendered his own insurer to the extent 
that the true value of the insured property exceeds its declared value.54 Average is 
implied into policies of marine insurance by statute55 but is otherwise dependent 
upon an express average clause? or implication according to ordinary principles of 
contract law.57 

An average clause may, nevertheless, prove a two-edged sword for insurers. In 
Economides, Simon Brown LJ indicated obiter that inclusion of such a clause in a 
policy might be read as an indication that under-valuation by the assured was not to 
be treated as material so that it would fall outside of the duty of utmost good 


SSeS 

51 Hummingbird Motors Ltd v Hobbs [1986] RTR 276 (although not in fact argued); Re a company (No 
006798 of 1995) [1996] | WLR 491 (‘best knowledge and belief declaration In solicitoc's affidavit in 
short statutory form in support of a winding-up petition). 

52 This is clearly contrary to the assumed law upon which the Statement of General Insurance Practice is 
based since insurers thereby agree not to repudiate liability ‘on grounds of misrepresentation unless it 
is a deliberate or negligent misrepresentation of a material fact’. The assumption evidently is that, 
even in policies based upon a proposal form containing a ‘best knowledge and belief? declaration, a 
defence of negligent misrepresentation remains available in appropriate circumstances 

53 Para 2(bXill). 

54 Any diminished competitiveness is indirect and likely to be less overt. 

55 Marine Insurance Act 1906, s 81. 

56 Outside of policies on household goods and private houses, average clauses are apparently in 
widespread use: Economides at 1080, citing MacGillivray and Parkington (8th ed, 1988) 777 (now 
9th ed, 1997, para 23-34) In consumer policies, however, an average clause would need to be 
drafted so as to withstand challenge under the Unfair Terms in Consumer Contracts Regulations 
1994. 

57 It has been suggested that average clauses can be implied into commercial policies on the basis of 
almost universal express inclusion: Carreras Ltd v Cunard Steamship Co Lid [1918] 1 KB 118 (fire 
insurance on goods). Contrast Sillem v Thornton (1854) 3 El & BI 868, 888 (average not implied into 
buildings insurance on dwelling house against fire) 
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faith.58 An alternative reading of such a policy, however, would be that the average 
clause would apply to the many cases other than those of material under-valuation 
where either value is stated as fact or where a Smith or Brown representation 
impliedly underlies an opinion as to value. A clause which states that an insurer is 
liable only in part in the event of under-insurance should not be read as waiving the 
total defence of breach of the duty of utmost good faith in the sub-set of cases 
where such a defence is available at common law. 


Conclusion 


The following propositions summarize the main arguments advanced: 


1 Economides was correctly decided on its facts since either there was no basis for 
implying a Brown representation or, alternatively, the assured in question had 
reasonable grounds to support his belief. 

2 However, there is no reason in principle why insurance contract law should 
refuse to recognise Brown or Smith implied underlying factual representations, 
and the background to and wording of section 20(5) of the Marine Insurance 
Act, when carefully analysed, do not compel such a refusal. 

3 In any event, any circumstance of which the assured has knowledge and which 
is or may be inconsistent with a representation of belief or opinion will, if 
material, require disclosure under section 18. 

4 A declaration of best knowledge and belief in a proposal form has the effect of 
transforming all statements in the form into statements of belief. 

5 A Brown (or Smith 2(b)) representation of the existence of reasonable grounds 
justifying a representation of belief or opinion can in principle be implied into a 
declaration of best knowledge and belief. However, Economides prevents any 
such implication in the context of insurance contracts. 

6 In the light of Economides, average clauses represent the best protection 
available to insurers against under-valuation. 


Special and general contract law will and should diverge where the nature of a 
special contract so dictates. There is, however, neither need nor justification for 
insurance contract law and general contract law to diverge with respect to 
statements of belief or opinion in the law of misrepresentation. 


"MM CCT—————— —á———————— — 

58 [1997] 3 WLR 1066, 1080. Simon Brown LJ also expressed doubt as to how substantial under- 
valuation would have to be before it could be said to be material, possibly considering that 
undesirable uncertainty could be introduced into insurance law. It is suggested, bowever, that 
determining the materiality of an under-valuation is no different in principle or practice than 
determining the materiality of any other circumstance. 
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Let Liberals be Liberals 
John C. P. Goldberg* 


David Dyzenhaus, Legality and Legitimacy: Carl Schmitt, Hans Kelsen and 
Hermann Heller in Weimar, Oxford: Clarendon Press, 1997, xiv + 283 pp, hb £40.00. 


David Dyzenhaus’s Legality and Legitimacy is a learned and important contribution 
to the body of English-language scholarship that has sought to draw philosophical 
lessons from the experience of Weimar. Much to his credit, Dyzenhaus does not 
simply use examples from this period to illustrate a preconceived argument. Rather, 
he attempts to derive that argument from a genuine scholarly engagement with the 
political events of the period, and with the work of prominent German theorists who 
wrote about those events at the time they occurred. The result is a work of 
extraordinary ambition. Indeed, Legality and Legitimacy undertakes no fewer than 
three distinct projects, each of which might warrant a book unto itself. 

Dyzenhaus's first project is to provide a brief account of an important moment in 
the collapse of the Weimar Republic. Specifically, Dyzenhaus offers an inter- 
pretation of the 1932 decision of the German State Court in Prussia v Reich.! In July 
of that year, Reich Chancellor Franz von Papen arranged for President Hindenburg to 
issue an executive decree that ousted the duly-elected Prussian state government — at 
the time, the last political foothold of the Social Democrats — and designated Papen 
as National Commissioner for Prussia. Citing violent street battles between Nazis and 
Communists within Prussia, Papen and Hindenburg claimed that the federal take- 
over of the State was authorised under Article 48 of the Weimar Constitution? 


* School of Law, Vanderbilt University. 
Thanks for belpful comments to William Booth, Mark Brandon, Rebecca Brown, Joshua Dienstag, Julie 
Faber, Bob Rasmussen, Tony Sebok, Don Welch and Nick Zeppos. Remaining errors are mine. 


l The State Court (Staatsgerichtshof) was a specialised federal court created by the Weimar 
Constitution to resolve questions of constitutional law. 

2 As translated by Dyzenhaus (p 33), the first, secoad, third and fifth paragraphs of Article 48 provided 
in part: 


In theory, the President's power under Article 48 was limited by: the requirement of Articles 50 and 
54 that the Chancellor counter-sign any such decree; the terms of paragraph three, which empowered 
Parliament to suspend any decree ‘on demand’, and; the ‘law’ described in paragraph five (pp 19-20 
and 33) However, none of these checks had any practical force with respect to the Prussian decree 
because Chancellor Papen was allied with Hindenburg, Hindenburg had exercised his prerogative to 
dissolve Parliament (pp 20 and 24) and the Reichstag never passed a law specifying the details of how 
the President was to proceed under Article 48 (p 33, n 80). 
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which, among other things, empowered the President to take measures necessary to 
quell serious civil unrest.? In their suit to nullify the decree, Prussian officials 
countered that the violence in Prussia did not constitute the threat to public safety 
required by Article 48, particularly since Reich officials had helped precipitate the 
violence by lifting a prior ban on Nazi paramilitary organisations. They also argued 
that the measures contemplated by the decree exceeded the authority conferred to 
the President by Article 48. The State Court's decision in some sense split the 
difference. It invalidated the decree insofar as it claimed simply to dismantle the 
federal structure of German government, but upheld the power of the President to 
displace temporarily the State government for the purposes of governing Prussia's 
internal affairs and restoring order. On Dyzenhaus's reading, the Court's 
concession to Prussia amounted to an empty gesture (p 36).5 Thus, he views the 
decision as an important political failure, one that conferred the veneer of legality 
on what was in fact a cynical plot by Reich officials to use Article 48 to destroy the 
last organised political resistance to their campaign to dismantle Weimar 
democracy (p 28). 

Dyzenhaus's second project is to reconstruct and interpret the remarkable debate 
over the constitutional issues presented in Prussia v Reich that arose among three 
of Weimar's leading legal scholars — Schmitt, Kelsen and Heller. Both as a scholar 
and as a lawyer who helped argue the Reich's case, Schmitt maintained that Article 
48's grant of emergency powers demonstrated that the Weimar Constitution had 
designated the president as the German sovereign and thus had conferred on 
Hindenburg unfettered discretion to rule by decree. Although he did not share 
Schmitt's enthusiasm for presidential supremacy, Kelsen reluctantly agreed with 
Schmitt that, as enacted, the Constitution in fact conferred on the president 
unreviewable discretion to take measures he deemed appropriate to deal with 
civil unrest. Meanwhile, Heller, as a scholar and as a lawyer for Prussia, argued 
that the decree had to be unconstitutional because to conclude otherwise would 
be to interpret one provision of the Constitution (Article 48) so as to allow the 
President to undermine the Constitution's overall purpose of maintaining a 
government accountable to the people through the institutions of parliamentary 
democracy. 

In successive chapters, Dyzenhaus seeks to provide original interpretations of 
Schmitt's, Kelsen's and Heller's work by explaining how their respective 
accounts of the Weimar Constitution each derived from a deeper theory of 
politics. Thus, Dyzenhaus finds that Schmitt’s view of Article 48 as the 
centerpiece of the Weimar Constitution followed from his romantic, existentialist 
conception of politics as the means by which a nation under the direction of a 





3 Papen and Hindenburg claimed authority for the Prussian decree under both paragraphs one and two 
of Article 48 Before partially upholding the decree under paragraph two, the State Court rejected 
their contention that the Prussian government had failed to fulfil its constitutional duties as required 
for Presidential action under paragraph one (p 35). 

4 Specifically, the Court struck the decree insofar as it purported to deprive Prussian officials of their 
authority to represent Prussia in dealings with other state governments and in the Reichsrat (Federal 
Council), which had limited constitutional powers to revise legislation (p 20). 

5 I will not pursue whether Dyzenhaus rightly interprets the Court's decision. One source that be cites 
maintains that the decision was widely perceived as a rebuke to Papen and Hindenburg, and that it 
caused them significant political damage. Arnold Brecht, Prelude to Silence (New York: Oxford 
University Press, 1944) 71. 

6 Dyzenhaus concedes that the Court's ruling was probably not a ‘but for’ cause of Weimar’s demise 
and Hitler’s ascension, both of which were well underway by the time it was issued (p 32). He 
nonetheless argues that the case is significant because the rise of Nazism has to be understood as an 
incremental sequence of avoidable political failures, including the Court’s (pp 130-131). 
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visionary leader realises its collective identity. Likewise, he argues that Kelsen’s 
unwillingness to translate his concerns over the Reich’s usurpation of power into 
a constitutional argument flowed from his liberalism and its commitment to 
debilitating political agnosticism. Finally, Dyzenhaus claims that Heller’s ability 
to fashion an argument against the decree derived from his theory that the 
legitimacy of modern government rests on a foundational principle of popular 
sovereignty that sets inherent, unenumerated limits on the powers of all modern 
States. 

Not content to wrestle even with these challenging interpretative projects, 
Dyzenhaus sets for himself the third and truly daunting task of drawing a 
philosophical moral from them. The debate between Schmitt, Kelsen and Heller, 
he claims, has more than historical significance because it reveals the fundamental 
terms of political and legal philosophy in modern Western societies. Indeed, not 
only does it define the conceptually-available theories of politics and law, it also 
demonstrates the superiority of Heller’s republicanism, because only that theory 
proved itself capable of generating a coherent argument demonstrating the 
illegitimacy of illiberal, authoritarian rule. By contrast, the political existentialism 
of Schmitt, because it regards the formation of a national political identity as the 
highest human good, was and is committed to endorsing illiberal and anti- 
democratic regimes, including Hitler’s fascist conception of Germany as a racially 
superior nation. And, while liberals such as Kelsen aspire to resist authoritarianism, 
they have proven themselves conceptually incapable of realising that aspiration. As 
evidenced not only in Kelsen’s inability to craft an effective response to Schmitt, 
but also in the similarly complacent account of ‘political liberalism’ offered today 
by Rawls, liberalism’s commitment to political neutrality renders it incapable of 
justifying itself in the face of attacks by its enemies. Thus, as Dyzenhaus sees it, 
the moral of Weimar is that ‘[a] state that is not prepared to defend itself against 
[philosophical] attack from within or without, not only ignores politics but will 
find itself abolished’ (p 174). Those with liberal sympathies therefore ought to 
recognise that the only means of defending liberal values in the modern world is to 
argue, with Heller, that the foundational principle of modern government is the 
republican principle of popular sovereignty. In short, ‘liberalism should accept its 
fall into democracy’ (p 257). 

Legality and Legitimacy’s ambition is both its virtue and its vice. Dyzenhaus 
demonstrates exemplary scholarly integrity and courage in his efforts to integrate 
historical, legal and philosophical analysis. Moreover, those efforts generate 
imaginative and provocative interpretations of Schmitt, Kelsen and Heller, as well 
as a striking philosophical argument for the moral priority of democracy. 
Predictably, there is a downside to all this, for even a scholar as intelligent and 
energetic as David Dyzenhaus cannot hope to cover this much ground in a book of 
300 pages. Thus, although Prussia v Reich frames the book, the analysis of the 
legal arguments surrounding the decision is sometimes quite thin.” Likewise, as he 
forthrightly acknowledges (p 6), Dyzenhaus cannot claim that his interpretations of 
Schmitt, Kelsen and Heller are sufficiently developed to be authoritative. Finally, 
while the debate among the Weimar theorists is in many ways a helpful vehicle for 
the book's philosophical argument, it also causes Dyzenhaus to render that 





7 Dyzenhaus ultimately devotes only a few pages to close analysis of the legal arguments presented by 
Schmitt, Kelsen and Heller Nor is there an attempt to situate their arguments or the court's reasoning 
against the backdrop of the court's earlier decisions analysing tbe emergency powers provisions of the 
Constitution. See Peter C Caldwell, Popular Sovereignty and the Crisis of German Constitutional 
Law (Durham: 170 Duke University Press, 1997) 145—170. 
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argument in overly simple terms. In particular, it encourages him to rely far too 
heavily on Schmitt's overblown and unconvincing claim that liberalism is 
somehow self-contradictory or self-defeating. Although this essay will naturally 
dwell on some of these criticisms, I do not mean to suggest that they are somehow 
fatal to Dyzenhaus's project. Rather, they mainly demonstrate the extraordinary 
difficulties that attend any serious attempt to fuse history, intellectual history, 
jurisprudence and political philosophy. 


Schmitt and the radical critique of liberalism 


The next three sections of this essay provide a somewhat prolonged analytic 
exposition of the accounts of Schmitt, Kelsen and Heller offered in Chapters 2 
through 4 of Legality and Legitimacy. My aim is to clarify Dyzenhaus's sometimes 
dense analysis of the work of these theorists and to obtain thereby a clear grasp of 
the philosophical argument that he extracts from that analysis. Because Carl 
Schmitt is the theorist to whom that argument responds, it is appropriate to begin 
with Dyzenhaus's reconstruction of Schmitt's legal and political philosophy. 

That Schmitt ended up arguing for the German government in Prussia v Reich is 
hardly surprising. In his 1931 essay 'Guardian of the Constitution, he had 
condemned parliamentary democracy and advocated government by an all- 
powerful president checked only by occasional direct elections. The central debate 
in Schmitt scholarship is whether he was an authoritarian liberal in the tradition of 
Hobbes, or a radical anti-liberal. Scholars who argue that Schmitt was a kind of 
liberal note that he intended his Weimar writings to support Hindenburg against 
both the Communists and Nazis. They argue that Schmitt's aim was to shake 
liberals out of the naive belief that Weimar's fragile democracy could withstand 
the onslaughts of these illiberal political movements. They then explain the 
awkward fact that Schmitt became an enthusiastic supporter of Hitler as a 
regrettable instance of personal ambition betraying theoretical principle. 

Dyzenhaus is, to say the least, unpersuaded by this reading. Indeed, one of the 
main goals of Chapter 2 is to refute it. In his view, Schmitt *was committed by the 
logic of his own arguments to welcoming, as he in fact did, the Nazi advent to 
power' (p 40). Still, he shares the view of Schmitt's friendly interpreters that 
Schmitt raised profound questions about the theoretical justification of modern 
liberal-democratic states.9 

The linchpin of Schmitt’s thought is ‘the concept of the political’ (p 47). The 
political or public sphere, in Schmitt's view, is the realm in which humans have a 
unique opportunity to create their identity as members of a national group. In his 
famous phrase, it is the arena in which the world is divided into 'friends' and 
‘enemies’ (ibid). Humans, Schmitt supposed, naturally tend to divide into persons 
with whom they identify and persons with whom they do not: ‘us’ and ‘them’. The 
bases on which individuals might identify themselves as part of an ‘us’ varies — any 
set of shared characteristics, whether it be race, religious belief, or economic interest 
may suffice (ibid). But membership is not conceived as voluntary or optional, as 
with a club. Rather, it is constitutive of the individual's public self, as when one 
identifies oneself as a Catholic or an American. Indeed, Schmitt went so far as to 
conceive of political identity ‘existentially’ (ibid). For him this meant, first, that 
each account of political identity asserts itself as a comprehensive view of how the 


8 Dyzenhaus thus pays Schmitt the compliment of borrowing one of his titles for this book (p 64, n 94) 
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world ought to be ordered; a way of life (p 45). Second, he regarded the public 
construction of political identity as the most human of all activities — as 
characterised by an intensity and authenticity missing from all other human 
pursuits (pp 48 and 55-56). Finally, Schmitt believed that each political 
conception of 'us' derives from deep personal commitments that 'transcend[] 
rational discussion' (p 45). 

It followed for Schmitt that the political is a sphere of conflict and power, not 
law and reason, that ‘us’ and ‘them’ must reduce to ‘friend’ and ‘enemy’. Each 
existential ‘we’ will seek to overcome the otherness of ‘them.’ Persistent and 
potentially destabilising conflict will reign until one group manages to repel 
external invasion and subsume, subjugate, exterminate or expel rival internal 
groups (pp 47-48). This group, whose leadership becomes government, does not 
claim the right to govern because it obtained or exercises power in conformity with 
some ideal procedure or external norm. Rather, its legitimacy rests in its ability to 
articulate and enforce a conception of ‘us’ that gains overwhelming adherence. 

Thus rendered, Schmitt's political theory is in some sense descriptive and 
formal: it does not predict that individuals will aspire to, or endorse, any particular 
group identity, nor does it argue for the superiority of one over others. Nonetheless, 
according to Dyzenhaus, there is one conception of collective identity — and of the 
state — that Schmitt's theory could not abide. This is the classical liberal conception 
of the state as the neutral referee presiding over a society of individuals pursuing 
their own private interests. Here we find the basis for Dyzenhaus's claim that 
Schmitt simply cannot be read as a liberal. Schmitt's conception of politics as an 
existential confrontation between ‘us’ and ‘them,’ he argues, is committed at its 
core to the rejection of liberalism, and to the endorsement of any regime that 
promises to successfully displace the liberal state (p 58). 

Why was Schmitt compelled to reject liberalism and only liberalism? Because, 
in his view, liberalism attempts to provide a conception of political identity that 
renounces the concept of the political. According to Schmitt, liberalism operates in 
the political: it offers itself as an account of collective identity that seeks to 
overcome alternative visions. In particular, it offers the bourgeois vision of *us' as 
individuals who leave each other alone to pursue their private ends (p 69). This 
vision in turn generates substantive theories of the state and law: both are cast as 
neutral protectors of the individual's right to freedom of conscience, speech, 
assembly, property ownership, and to vote. Yet, liberalism at the same time seeks 
to suppress the political. Thus, the liberal ideology of human rights asserts that 
there is no ‘them,’ no otherness to overcome. At least in principle, ‘we the liberal 
people' is everybody (p 56). Worse, liberalism is founded on the principle of 
tolerance, which necessarily suppresses the political. Each individual in liberal 
society has a right to express a vision of ‘us,’ but only on the understanding that all 
such visions are matters of private conscience (p 58). 

In Schmitt's view, liberalism thus renders authentic politics impossible because 
it strips each political vision, even the liberal vision, of its claim to existential 
status. As a result, the political institutions historically associated with liberalism — 
parliament, political parties and the secret ballot — reduce political activity to 
interminable, pointless conflict between competing private agendas. Politics is 
reduced to process, and law is defined positivistically as whatever results that 
process happens to produce. Liberal politics thus at best consists of a meaningless 
series of pragmatic political truces, and at worst threatens political and social chaos 
(pp 81-82). In either event, liberalism negates the possibility of authentic political 
action and thus, quite literally, denies citizens their humanity (p 57). 
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Schmitt’s great insight, according to Dyzenhaus, was his realisation that, despite 
its historical ascendancy in the West, liberal democracy was vulnerable to 
overthrow precisely because of its conceptual incoherence. Liberalism’s 
contradictions, he argued, not only tend to render it unstable, they also disable 
its adherents from effectively resisting an anti-liberal, anti-democratic usurper who 
plays on that instability to claim absolute authority for himself (p 65). Because its 
claim to legitimacy rests on its professed neutrality, liberalism is logically required 
to permit such a demagogue to exercise his political and civil rights, and thus to use 
the parliamentary process to gain majoritarian support for a political agenda that 
calls for the abolition of both liberalism and democracy. Liberals may try to resist 
such an internal coup by claiming that fundamental principles of right, perhaps 
enshrined in a written constitution, set substantive limits on democratic decision- 
making. But precisely because liberalism is the political vision that claims to have 
no political substance, liberals will find themselves estopped from giving any 
content to those principles and limits. Thus, they will have no choice but to 
sanction as legal and legitimate — just as the German State Court did — repressive 
and anti-democratic revolutions, such as the coup effected by the 1932 Prussian 
decree (p 70). 

Given the foregoing, Dyzenhaus argues that Schmitt cannot be viewed as a 
liberal who advocated centralisation of authority to fight off extreme anti-liberal 
groups. Schmitt’s concept of the political committed him to support any movement 
that would take advantage of liberalism’s contradictions, install an institutionally 
unfettered ruler, and thereby overcome the suppression of the fundamental 
distinction between ‘us’ and ‘them’ (p 81—83). While Schmitt may have intended 
his argument for rule by presidential decree to be an argument for a conservative 
regime under the likes of Hindenburg, he had no conceptual resources with which 
to condemn Hitler once the Nazi conception of the Third Reich received popular 
acclaim (pp 83 and 95). Hitler, after all, operated in the authentic realm of the 
political by articulating a vision of the people as a racially pure and superior 
nation. And so it is only natural, says Dyzenhaus, to find Schmitt in the 1930s 
writing apologies for Nazi atrocities and spouting venomous anti-Semitism (pp 83 
and 98-101). 


Kelsen’s impotent liberalism 


What do defenders of liberalism have to say to Schmitt? In Chapter 3, Dyzenhaus 
turns his attention to one such defender, Hans Kelsen. Kelsen is today best known 
as a founding father of modem legal positivism and as the author of an important 
attempt to develop an objective, value-free description of law known as the ‘Pure 
Theory of Law.’ Dyzenhaus claims in this chapter that we can gain insight into the 
Pure Theory by considering how its author applied it to constitutionalism in 
general and the Weimar Constitution in particular. Kelsen himself believed that the 
Pure Theory generated an analysis of constitutional law that undermined Schmitt’s 
arguments in favour of unchecked presidential authority. In Dyzenhaus’s view, 
however, Kelsen’s constitutional analysis is deeply flawed. Indeed, he believes that 
it reveals the Pure Theory to be part of a liberal political theory that suffers from 
exactly the contradictions that Schmitt claimed were common to all forms of 
liberalism. Kelsen’s failed defence of liberal democracy thus serves in his mind 
only to confirm Schmitt’s claim that liberalism consists of the self-defeating 
pursuit of a non-political political theory. 
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To identify the contradictions in Kelsen’s constitutional analysis, Dyzenhaus 
focuses on two articles. The first is Kelsen’s response to Schmitt’s ‘Guardian of 
the Constitution.’ There, Schmitt had argued that any notion of constitutional 
government that did not grant the presidency final authority to interpret the 
constitution is incoherent. In particular, he purported to show the incoherence of 
American-style judicial review. Decisions in important constitutional cases, he 
claimed, inevitably are governed by indeterminate constitutional provisions. 
Hence, they cannot be adjudicated, only legislated by an exercise of judicial 
discretion. Since constitutional interpretation must reduce to lawmaking, the 
ultimate power to interpret the constitution cannot be placed in the judiciary, 
and must instead reside in the president as representative of the national 
interest. 

Kelsen responded that Schmitt had fundamentally misunderstood the idea of 
liberal constitutional government, in which government is the creation of, and 
answerable to, the foundational law of the constitution. A genuinely liberal 
constitution, Kelsen argued, will specify that the final arbiter of its content is a 
politically-insulated judiciary; otherwise, the political branches would act as 
judges of the constitutionality of their own actions and the state would lose its 
constrained character (pp 109-110). Moreover, while Kelsen conceded to 
Schmitt that legal interpretation inevitably involves discretion, he argued that 
this concession did not demonstrate that judicial review was lawless, nor that 
‘constitutional adjudication’ was somehow oxymoronic. Rather it indicated only 
that constitutions which contain a norm of judicial review delegate to the 
judiciary bounded discretion, ie, discretion to make law with respect to a 
limited set of issues (pp 112-113). So, while Schmitt was entitled to his 
personal belief that an American-style system of constitutional checks and 
balances was a bad idea, he could not claim that this value-judgement derived 
from an accurate understanding of the legal concepts of constitution, 
adjudication, etc. Indeed, such a claim amounted, in Kelsen's view, to an 
impermissible derivation of prescriptive ‘ought’ statements from descriptions of 
legal concepts (p 120). 

The second article contains Kelsen’s interpretation of the Court’s opinion in 
Prussia v Reich. Kelsen there endorsed the Court’s initial conclusion that the 
Weimar Constitution had conferred on it the power of judicial review. He then 
proceeded to criticise the Court’s decision for waffling on the merits of Prussia’s 
claim.? In light of these positions, Dyzenhaus asserts that one would have expected 
Kelsen to condemn the Court’s decision upholding the decree (p 125). Yet, as we 
have seen, Kelsen proceeded to endorse the Court’s conclusion that the President 
enjoyed unreviewable discretion in determining what steps were necessary to 
restore order and security under Article 48. Apparently crucial for Kelsen was 
paragraph five of Article 48, which charged the Reichstag with enacting a law 
specifying how the President was to carry out his duties under Article 48 (pp 33 
and 127). Largely on the basis of this provision, Kelsen seems to have concluded 
that Article 48 posed what a United States court would term a ‘political question’: 
a constitutional issue with respect to which final interpretative authority has been 
delegated by the constitution to the political branches.!9 Hence, he reasoned that, 


en ee l M 
9 The court, he said, could not simultaneously hold that the President had the power to displace the 
Prussian government by decree, yet also hold that, in so doing, the President must be careful not to 
undermine the federal structure created by the Constitution (p 124) 
IO I speak tentatively here because it is hard to determine the exact nature of Kelsen's constitutional 
argument from Dyzenhaus’s description. 
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notwithstanding the Court’s power of judicial review, it had no authority to declare 
the Prussian decree unconstitutional (p 127). 

As indicated, Dyzenhaus claims that Kelsen’s constitutional analysis is teeming 
with contradictions. Kelsen, he argues, offered a ‘blistering critique’ of Schmitt’s 
reasoning, yet ‘let Schmitt off the hook’ by refusing to condemn his 
authoritarianism as ‘wrong’ (p 120). Kelsen also claimed that Prussia v Reich 
presented a justiciable constitutional question, yet, just as he had done with 
Schmitt, he ultimately let the Court ‘entirely off the hook’ (p 125). Most basically, 
Kelsen argued that Schmitt’s ideal of the unfettered presidency fundamentally 
misrepresents the concept of liberal constitutional government, yet concluded that 
the Weimar Constitution embodied a commitment to that very ideal. In short, one 
witnesses in Kelsen’s constitutional analysis the ‘relentless self-delivery of the 
Pure Theory into the hands of its opponents’ (p 132). 

Why was Kelsen’s constitutional theory so confused and impotent? Dyzenhaus 
believes that Schmitt has already provided the answer. ‘Kelsen ... illustrated 
perfectly liberalism’s desire always to subsume politics under a norm and its 
substantive inability to do so’ (p 122). Kelsen’s application of the Pure Theory to 
the constitutional problems of his day was incoherent because that theory derived 
from a version of liberalism suffering from the fundamental inconsistencies that 
afflict all liberal thought. 

To substantiate this claim, Dyzenhaus reviews Kelsen’s writings on the nature of 
the state and the concept of parliamentary democracy. These writings, he argues, 
reveal all the features of Schmitt’s incoherent liberal. Kelsen endorsed Weber’s 
philosophically agnostic claim that political values are not capable of rational 
assessment. Nonetheless, he also claimed that the very fact of relativism supported 
a neutral, non-political argument for democracy.! Kelsen’s account of 
constitutionalism likewise vacillated uncomfortably between a neutral, purely 
formal account and a substantive liberal variant. According to the Pure Theory, 
legal systems are hierarchies of norms. The highest-level substantive norms are 
‘constitutional’ in the sense that all other norms issue from and must conform to 
them. Nothing substantive follows from this description; a legal system’s 
foundational norms are given content by extra-legal, political decisions. Hence, 
all states with legal systems are constitutional states in the sense that they contain a 
set of highest-level norms that allocate political power in accordance with some 
criteria chosen for political reasons. Yet, Dyzenhaus claims, Kelsen at various 
times contradicted his own formal account by trying to smuggle content into it. For 
example, he seemed to argue at times that no state could ‘truly’ be a constitutional 
state if it did not possess a written constitution featuring enumerated rights, super- 
majoritarian amendment procedures and judicial review (p 158). 

As Schmitt had predicted, when Kelsen was pushed to identify the content of the 
constitutional constraints on government discretion, he could not deliver because 
of his overriding commitment to liberal agnosticism. Thus, although he had argued 
that a genuinely liberal constitution must provide for judicial protection of 
specified rights, and a formal means of legitimate constitutional change, Kelsen 
found himself unable to argue that the Reich’s lawless coup was unconstitutional 
(pp 155-157). And this is because his commitment to liberal neutrality ultimately 
pushed him to the formal side of his constitutionalism, thereby preventing him 





11 As Dyzenhaus describes it, Kelsen’s argument is that, since all political views are a matter of 
subjective, private conscience, cach must 'accept[] its place as just one among a plurality of 
ideologies contending for political and ethical influence’ (p 137). 
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from identifying any principles to which Reich officials were answerable. In short, 
Kelsen was obliged by his liberalism to sit idly by as Schmitt, Hindenburg and 
Papen used Article 48 to dismantle Weimar democracy. 


From liberalism to liberal democracy: Heller’s ‘social’ 
Rechtsstaat 


Against Schmitt and in keeping with Kelsen, Hermann Heller argued for a liberal- 
democratic regime with separated executive, legislative and judicial powers. In 
contrast to Kelsen and in keeping with Schmitt, Heller also argued that such a 
regime had to be defended by reference to a compelling, non-neutral political 
theory; a theory of the ‘social’ Rechtsstaat (p 163). This theory, Heller argued, 
would articulate inviolable ‘fundamental principles of law’ that would set ‘genuine 
boundaries to the exercise of power’ (pp 164—165). As such, these fundamental 
principles had to be conceived as existing apart from the positive law they regulate. 
However, Heller disowned natural law. Instead, he regarded them as external to 
positive law yet immanent in democratic political culture, ‘embedded in our ethical 
practices’ (p 165). 

The foundation of Heller's political theory lay in his claim that modern 
governments are distinguished from their ancient counterparts by the fact that they 
derive their authority from the people (pp 188 and 195—196, 199). Heller referred 
to this idea as the principle of popular sovereignty. Crucially, the popular 
sovereignty principle extends beyond the notion that government ought to be 
democratically elected (p 205). Indeed, Heller argued that it contains substantive 
sub-principles of equality and liberty. In his view, the people are not sovereign 
unless each person is accorded basic political rights, especially the franchise, and 
the rights of free speech and assembly. Even these ‘formal’ guarantees are 
insufficient (p 196). Government is not truly by the people, Heller argued, unless it 
eliminates gross economic and status inequalities. For as long as such inequalities 
persist, the ‘losers’ in society will not see themselves as full participants in the 
social and political order; it will have no legitimacy for them (ibid). Since the 
principle of popular sovereignty holds that State decisions must be justified to all 
citizens (even though any given decision will advantage some citizens and 
disadvantage others), it entailed for Heller nothing less than the implementation of 
socialism (p 194). 

Although Heller thought that all modern states derive their legitimacy from the 
principle of popular sovereignty, he argued that the particular form of the modern 
state known as the Rechtsstaat — 'the state bound by the rule of law' (p 185) — 
carries the principle of popular sovereignty one step further by giving it juristic 
expression (pp 185-186 and 194). The written constitution is the explicit 
articulation of the idea of the Rechtsstaat. It sets down in print that government 
is obliged to exercise its power ‘within the framework of the constitution and so 
within the framework of the volonté générale' (p 194). 

However, by arguing that the written constitution of the Rechtsstaat binds state 
actors, Heller did not thereby intend to conjure up an image of American judicial 
review, in which the constitution is treated as a special variant of positive law and 
an unelected judiciary issues final judgments as to the constitutionality of acts by 
the political branches. Rather, for Heller, the constitution is a formal proclamation 
by the state that all of its officials are morally and legally obliged to uphold the 
foundational principle of the Rechtsstaat. All state officials are thus equally 
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empowered and obliged to declare positive law invalid when it violates that 
principle, and the judiciary does not assume an especially prominent place in its 
articulation or enforcement (p 201). This is not to say the judiciary has no role to 
play. After all, Heller argued to the State Court that it should declare that the 
Prussian decree exceeded the bounds of Article 48, because any other reading of 
the provision would undermine the principle of popular sovereignty (p 210). 
Nevertheless, in Heller’s eyes, the failure of the Court in Prussia v Reich was not 
the failure to assert, with the United States Supreme Court, that ‘it is, emphatically, 
the province and duty of the judicial department to say what the law is.’!? Rather 
the Court ignored the obligation shared by each Weimar official and citizen to 
ensure that the people remain sovereign (p 213). 

Dyzenhaus argues that Heller’s defence of core liberal rights is immune to 
Schmitt’s critique because it defends those rights on non-liberal grounds. The 
state ought to protect the liberty and ensure the equality of its citizens, not 
because they have a natural right to be so treated, nor because such a scheme is 
neutral as between competing accounts of the good, but because such treatment 
is demanded by the principle of popular sovereignty. In offering this defence, 
Heller conceded to Schmitt that the principle of popular sovereignty is a non- 
neutral or political position: it is a particular theory of how societies and states 
ought to be organised. But he refused to concede that the principle was therefore 
non-cognitive or subjective. Instead, he claimed that it derives from an accurate 
understanding of the unfolding course of history (p 249). Weimar, he argued, 
stood within a historical trend towards ever-greater realisation of the principle 
of popular sovereignty, a progression marked by the steady expansion of 
political, civil and economic rights. To side with Schmitt and authoritarianism 
was to defy history and return to pre-modern conceptions of political legitimacy 
(p 188). 


Weimar's contemporary significance 


In Chapter 5, Dyzenhaus rehearses the central arguments of the book in a 
contemporary context. In modern academic discourse, he argues, Rawls today 
occupies the place of Kelsen: his ‘political liberalism’ incoherently ‘asserts its truth 
against every challenge,’ yet ‘seeks to ban truth from politics, claiming that it is 
neutral between all positions’ (p 231). In particular, it purports to justify the 
liberal-democratic state as embodying terms that are equally acceptable to persons 
with differing comprehensive conceptions of the good life, yet simultaneously 
asserts itself as a parochial political position that refuses to consider whether those 
terms are acceptable to comprehensive conceptions that are not ‘reasonable,’ or 
that rely on arguments that do not appeal to ‘public’ reasons (pp 224-228). Despite 
the increasingly Kantian and Rawlsian tenor of his work, Habermas is then cast in 
opposition to Rawls as a social democrat in the tradition of Heller, albeit with an 
unfortunate penchant for transcendental, rather than historicist, arguments (pp 
238—248). Dyzenhaus concludes that a modern rendition of Heller's theory, in 
which rights are grounded in the principle of popular sovereignty, will provide the 
most satisfactory defence of liberal-democratic regimes against the claims of ultra- 
nationalists and other anti-liberals. 


12 Marbury v Madison [1803] 5 US (1 Cranch) 137, 176. 
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Having charted the arguments of Legality and Legitimacy, I will offer in this 
section a brief assessment of Dyzenhaus’s portrayal of Schmitt and Kelsen before 
examining his endorsement of Heller’s ‘republican’ political theory. 

To what extent has Dyzenhaus helped settle the scholarly debate over Schmitt? 
Although he is obviously anxious to prosecute Schmitt as a theorist of Nazism 
plain and simple, Dyzenhaus does not, to my mind, prove his case.!? Indeed, I 
would suggest that his failure to do so is evident in the qualified language of his 
indictment. The charge, after all, is not that Schmitt’s Weimar writings were the 
work of a Nazi theorist; rather it is that they left him logically committed to 
‘welcoming’ Nazism (p 40). Even this qualified formulation is arguably 
tendentious. 

As Dyzenhaus acknowledges, the account of the political contained in Schmitt’s 
Weimar writings (unlike some of his later work) is not a polemic on behalf of 
Hitler or fascism. Rather, it is a scholarly explanation of why any political order 
founded on liberal principles of tolerance and neutrality contains internal 
contradictions that render politics devoid of meaning and society unstable. 
Dyzenhaus concedes that this reading ‘has an authentic basis in Schmitt’s work,’ 
but claims that it necessarily collapses into a commitment to Nazism (p 41). It is 
hard to see why. Dyzenhaus does not contest that, prior to the Nazi ascension of 
power, Schmitt favoured the introduction of conservative authoritarianism, rather 
than genocidal Nazism. Moreover, Schmitt’s political existentialism contained 
within it a commitment to value-relativism: Schmitt believed that there was no 
basis in reason for identifying which form of absolutism was superior to all the 
others. Thus, it seems quite accurate to say that Schmitt’s Weimar writings 
expressed his personal commitment to welcoming Hindenburg, not Hitler. That he 
also believed he could not demonstrate the rationality of that commitment hardly 
means that he ‘welcomed’ Nazism. 

I imagine Dyzenhaus would respond by pointing out that, even if Schmitt was 
not logically committed to the endorsement of Nazism over conservative 
authoritarianism, he was committed to the endorsement of Nazism over any 
form of liberal democracy. This is an important qualification, and it seems to 
bring the indictment closer to the mark. Still, some care is needed in unpacking 
the amended charge. In particular, it is vital to note that, as Schmitt seems to 
have conceived it, the choice Weimar posed was not between functioning liberal 
democracy and fascism, but the Hobbesian choice between chaos and order (pp 
88-89). If this was Schmitt’s view, then his willingness to claim that any form 
of absolutism — even Nazism — is preferable to liberal democracy becomes at 
least intelligible, and it seems no more helpful to label Schmitt’s work as a piece 
of Nazi theory than to label Hobbes’s work a piece of Stalinism. Schmitt 
glorified the absolutist state, but he did so apparently in the judgment (not 
necessarily preposterous in the Germany of the 1920s) that the alternative was 
the complete collapse of German society and the enslavement of the German 
people to some external power, or their descent into a sub-human state of nature 
(pp 55-56). While there may be plenty of reasons to think that Schmitt’s 
perception of the situation was wrong, simply to state that he was logically 


13 In defending the theory of politics articulated in Schmitt's Weimar writings against Dyzenhaus's 
strongest attacks, I do not mean to defend it generally, nor to address the issue of Schmitt’s personal 
complicity in Nazism. 
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committed to Nazism over liberalism does not capture the fact that, in his mind, 
there was a profound choice to be made. 

Ultimately, the problem is that Dyzenhaus's treatment of Schmitt is at cross- 
purposes with itself. To set up the overall argument of the book, Dyzenhaus must 
cast Schmitt as the arch-enemy of liberalism. In so doing, he is pulled away from 
his other purpose, that of providing a considered account of Schmitt as a theorist in 
his own right. In this instance, at least, Dyzenhaus's historical methodology — 
which pits Schmitt against two implacable foes — tends to obscure rather than 
refine our understanding of Schmitt's work. Indeed, we are more likely to get a 
better grasp of that work by contrasting it with other theories that operate within 
the same intellectual tradition, yet seem less vulnerable to the charge of providing 
aid and comfort to fascism. For example, it might be instructive to compare 
Schmitt's work to that of Hannah Arendt. Despite the obvious differences in their 
politics, Schmitt and Arendt seem to share some deep theoretical commitments. 
Both conceived of the active, wilful creation of political order ‘existentially’ — as 
the most intense, courageous and authentic human activity. Both maintained a 
corresponding disdain for mere bourgeois liberty and the privatised politics of 
parliamentary democracy. Would Dyzenhaus argue that Arendt was logically 
committed to welcoming Nazism? If not, what exactly is it about her rendering of 
‘the concept of the political’ that differentiates it from the pre-Nazi thought of 
Schmitt?!4 

Just as Dyzenhaus is a bit too eager to condemn Schmitt, he is likewise too 
ready to condemn Kelsen — and all of liberal theory — as incoherent. The textual 
evidence Dyzenhaus presents to demonstrate the contradictory nature of Kelsen's 
constitutional analysis is not overwhelming. An interpreter more charitably 
inclined towards Kelsen could, I think, make the case that he actually stuck to his 
distinction between the formal concept of a constitution — the fundamental set of 
norms in a legal system — and the specifically liberal concept of the constitution 
as law that substantively constrains political decision-making (pp 109—110).!5 
Moreover, while Kelsen may have been mistaken in believing that judicial 
review followed as a conceptual matter from the political decision to enact a 
constitution with liberal content, that fact hardly renders his theories self- 
contradictory. !6 

Finally, it is not clear from Dyzenhaus’s exposition that Kelsen contradicted 
himself in claiming that the Weimar Constitution endorsed judicial review, but also 
that the correct decision in Prussia v Reich was to hold that Article 48 conferred on 
the President unreviewable discretion to determine when a state of emergency 
exists and how to deal with it. To make these claims, Kelsen need not have 
vacillated between a formal and substantive conception of the constitution, nor did 
he need both to assert and deny that Weimar had a liberal constitution. Rather, he 
could simply have concluded that Article 48 was properly read as conferring 





14 Fou a thoughtful and balanced meditation on the potentially immoral implications of Arendt’s thought, 
see George Kateb, Hannah Arendt. Politics, Conscience, Evil (Totowa: Rowman & Allenheld, 1984) 
28-44. 

15 For example, as I noted earlier, Dyzenhaus claims Kelsen contradicted himself by criticising 
Schmutt’s theory of presidential supremacy yet refusing to condemn it as ‘wrong’ In fact, Kelsen's 
refusal to issue such a condemnation was utterly consistent with his stringent moral relativism, which 
barred him from claiming that Schmitt’s value-laden, political argument for presidential supremacy 
was demonstrably false. 

16 Dworkin has made a similar argument for judicial review. See Ronald Dworkin, Taking Rights 
Seriously (Cambridge: Harvard University Press, 1977) 142-144 
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complete discretionary authority to the President to declare and deal with 
emergencies. Dyzenhaus finds this sort of argument intolerable: to him it seems to 
countenance the subversion of liberal-democracy merely because the Weimar 
Constitution failed to give 'adequate technical expression' to principles of 
federalism and separated powers (p 127). But this criticism does not amount to a 
charge of self-contradiction.! Rather it reflects a substantive theoretical 
disagreement between his view that the constitution of a modern Western 
democracy can never be construed in a manner that undermines the ideal of 
popular sovereignty and Kelsen's view that it can be (and, in the specific case of 
the Weimar Constitution, ought to be). And, while the ‘technical’ nature of 
Kelsen's analysis of Article 48 perhaps makes it a relatively easy target for 
Dyzenhaus's criticism, one can identify other historical examples more favourable 
to Kelsen's position. For example, would Dyzenhaus be prepared to say that, prior 
to the adoption of the Civil War Amendments, judges in the United States should 
not have given effect to the various constitutional provisions recognising the 
institution of slavery because slavery is incompatible with the idea of popular 
sovereignty?!8 Is it not more accurate and appropriate to say that the first American 
Constitution was deeply defective and in need of radical revision precisely because 
it sanctioned such abhorrent laws?!? If so, then it is incumbent on Dyzenhaus to go 
beyond the generic charge of self-contradiction and to explain why exactly Kelsen 
misread the terms of the Weimar Constitution. 

Even if Kelsen's thought vacillates between form and substance in the manner 
Dyzenhaus suggests, there is no warrant to infer from this that all liberal theories 
must suffer the same fate. As Dyzenhaus himself notes, to the extent Kelsen's 
theories suffered from contradictions, they tended to stem from his commitment to 
a stringent form of moral relativism (p 158).2 Is there any reason to believe that a 
non-relativist liberal would suffer from the same difficulties? Dyzenhaus argues 
that there is, because in his view Rawls's liberalism, which is not driven by moral 
relativism, is afflicted by the same problems as Kelsen's. But this response is 
inadequate for three reasons. 

First, Dyzenhaus does not in the end claim that Rawls's theory suffers from the 
impotence he attributes to Kelsen's. In fact, he criticises Rawls for the opposite sin 





17 Compare Nixon v United States [1993] 506 US 225, in which the US Supreme Court concluded that, 
notwithstanding the Court's power of judicial review, Congress has final interpretative authority to 
determine the meaning of Article 1, $3, which requires the Senate to ‘try’ all federal officials charged 
by the House of Representatives with impeachable offences. The majority’s conclusion seems to 
entail that the Senate is now at liberty to decide that it will henceforth ‘try’ impeachment charges 
against all federal officials whom it deems ‘too liberal’ (or ‘too conservative’) by conclusively 
presuming their guilt. Although one might conclude, as a minority of Justices did, that the majority's 
holding 1s mistaken because it provides the Senate with a means of undermining the constitutional 
scheme of separated powers, it does not seem to me that the majority's position is incoherent or self- 
contradictory 

18 Some distinguished constitutional scholars, for example Walter Murphy, might answer ‘yes’ to this 
question See the discussion of Murphy's constitutional theory in M Brandon, ‘The “Original” 
Thirteenth Amendment and the Limits to Formal Constitutional Change’, in Sanford Levinson (ed), 
Responding to Imperfection. The Theory and Practice of Constitutional Amendment (Princeton: 
Princeton University Press, 1995) 221-222. 

19 See C. Eusgruber, ‘The Fourteenth Amendment’s Constitution’ (1995) 69 Southern California Law 
Review 47, 73; see also M Brandon, n 18 above, 228 (‘To act constitutionally is not always to do the 
right thing’) 

20 The problematic nature of relativist arguments for liberal political institutions has been thoroughly 
canvassed from several different philosophical perspectives. See Thomas A. Spragens, Jr, The Irony 
of Liberal Reason (Chicago. University of Chicago Press, 1981); Roberto M Unger, Knowledge and 
Politics (New York: Free Press, 1975); H. Hurd, Note, ‘Relativistic Jurisprudence: Skepticism 
Founded on Confusion' (1988) 61 Southern California Law Review 1417, 1464 
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of injecting too much content into constitutional law (pp 230—234). This 
disanalogy is important because it undercuts Dyzenhaus's claim that liberalism's 
premises estop liberals from providing content to their constitutions. Indeed, if it 
has any force, the accusation of impotence seems to apply only to liberalism 
founded on moral relativism. 

Second, it hardly does ‘justice’ to Rawls's rather elaborate account of 
justification to assert that his argument is circular because his criteria of 
acceptability and public reason simply reproduce his liberal political values. Such 
criticism is particularly odd coming from a defender of Heller, who justified his 
theory of democratic socialism as a true interpretation of the immanent principles 
of Western democracy (pp 248—249). The reader may be forgiven for wondering 
what exactly Rawls has done wrong, given that he now claims on behalf of his 
account that it spells out a conception of justice 'implicit in the public political 
culture of a democratic society,' and that the test for its validity is 'how well [it] 
articulates our more firm considered convictions of political justice ... .'?! In fact, 
the only thing that seems to separate Rawls from Heller at the level of 
epistemology is that Rawls shies away from Heller's grander Hegelian claim that 
his theory is aligned with the unfolding course of history. 

Third, although it is perhaps natural that Dyzenhaus chooses Rawls to support 
his Schmittian assessment of liberalism's contradictions, the choice is in a certain 
sense rigged. For, despite his enormous influence, Rawls is probably in the 
minority among liberal theorists in his refusal to offer a ‘comprehensive’ theory of 
liberalism that links liberal political institutions to a theory of human flourishing. 
Any number of prominent liberals, from classical theorists such as Locke and J. S. 
Mill to moderns including Dworkin and Raz, have offered liberal theories that, 
unlike Kelsen's and Rawls's do not claim to be neutral or value-free or otherwise 
agnostic. As none of these theories is in any obvious way open to the Schmittian 
objection, it is hard to understand why Dyzenhaus is willing to credit Schmitt with 
having raised an unanswerable challenge to liberal political theory. Indeed, for all 
these reasons, one may fairly wonder whether, notwithstanding all its talk of 
internal contradictions, Legality and Legitimacy really offers an argument against 
liberalism at the level of epistemology. For it seems that neither Heller nor Schmitt 
has any insight into justification that a liberal (or at least a liberal not committed to 
strong moral relativism) cannot accommodate.2 Conversely, Heller clearly 
espouses a form of state neutrality that is not far removed from Rawls's, yet 
somehow escapes the charges of self-contradiction and impotence.2? 

To go a step further, one may wonder whether the book really takes issue with 
the substance of liberal political theory. Both Heller and Rawls believe in the 
propriety of principled constraints on democratic political decision-making, and 
they do not even disagree violently on the content of those constraints. Heller was 
not a majoritarian democrat, but rather a civic republican’ who maintained that 
legislative decisions are legitimate only when they are the product of open, robust, 
informed deliberation among citizens who are near-equals. Thus, it was critical to 





21 John Rawls, Political Liberalism (New York: Columbia University Press, 1993) 13, 28 

22 For an extended defence of liberalism against epistemological attacks, see Stephen Macedo, Liberal 
Virtues: Citizenship, Virtue and Community in Liberal Constitunonalism (Oxford: Clarendon Press, 
1990). 

23 Thus, Dyzenhaus quotes and translates Heller as defending democracy on the ground that it 
; the same conditions of struggle for all groups’ (p 207). 

24 P. Caldwell, n 7 above, 144. For an influential republican reading of the US Constitution, see F. 
Michelman, 'Law's Republic' (1984) 97 Yale Law Journal 1493. 
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his project that the state respect and protect basic liberties such as the rights to free 
speech, assembly and the vote in order to secure the conditions necessary for 
democratic deliberation. There is a hint at the end of the book that a Hellerian 
republican will take a somewhat narrower view than a liberal such as Rawls of the 
right to free speech, and thus might tolerate as consistent with the principle of 
popular sovereignty laws regulating pornography or perhaps hate speech (pp 255 
and 258 n 125). I doubt, however, that this difference marks a fundamental 
conceptual divide between republicans and liberals. Presumably, for example, a 
Millian liberal with an expansive account of ‘harm to others’ could endorse such 
regulation. 

So what exactly is it about liberalism that Heller and Dyzenhaus find so 
objectionable? Ultimately, the disagreement seems to concern the question of which 
institution ought to be entrusted with the job of identifying the normative constraints 
that the political branches ought to respect. Dyzenhaus, following Heller, is reluctant 
to give lawyers and courts pride of place in identifying those constraints, whereas 
some liberals, including Rawls and Dworkin, believe it is appropriate to confer on 
them a more substantial role. In other words, Heller and Dyzenhaus argue 
(paradoxically, but not incoherently) that the best way of identifying the rights that 
the democratic process must respect is through the democratic process itself. By 
contrast, they conclude it will do more harm than good to have a constitutional court 
enforce those constraints by ‘freez[ing] the content of a list of rights’ and 
permanently removing important issues from political debate (p 255).25 

Heller’s judicial minimalism certainly marks a credible position in the debates 
over the propriety and value of judicial review. Indeed, as indicated below, it today 
boasts an increasing substantial number of academic adherents even in the United 
States. In my judgment, however, Dyzenhaus does himself and Heller a disservice 
by arguing for it in terms of the broad-brush critique of liberalism presented here. 
A liberal is a person who can take her own side in an argument. Thus, whatever 
the case to be made for republicanism and minimal judicial review, it is best made 
forthrightly, without the distraction of trumped-up charges of self-contradiction. 

The argument for Heller's position is also not adequately captured in terms of a 
simple opposition between liberals who favour 'freezing' rights through robust 
judicial review and republicans who do not. In the first place, as Dyzenhaus surely 
knows, liberals who endorse aggressive judicial review need not subscribe to the 
view that the meaning of a constitution is static. The idea of a ‘living constitution’ 
— one that requires the judiciary to revisit and review its past concrete articulations 
of the abstract rights identified in the Constitution — is, after all, a staple of modern 
liberal legal thought. Recent scholarship has also made it clear that one need not be 
a constitutional republican to endorse the position that courts should not have sole 


eee 

25 Many US constitutional scholars writing in the penod between the World Wars were similarly 
enamoured of this civic republican conception of constitutionalism, which they often attributed to 
Thomas Jefferson. See Henry S. Commager, Mayority Rule and Minority Rights (New York: Oxford 
University Press, 1943); S. Levinson, Note, ‘The Democratic Faith of Felix. Frankfurter (1973) 25 
Stanford Law Review 430. The waning of this tradition and the reinvigoration of a Madisonian 
conception of judicial review after World War II owed in no small part to the belief of many 
American jurists that the Nazi experience demonstrated that republican democracy too easily 
degenerates into fascist populism. M. Klarman, ‘Rethinking the Civil Rights and Civil Liberties 
Revolutions’ (1996) 82 Virginia Law Revtew 1, 43-44 In essence, Legality and Legitimacy argues 
that this was exactly the wrong lesson to draw from the German experience, ie, that the rise of Nazism 
reveals the dangers associated with too little (rather than too much) faith in representative democracy. 

26 See T Nagel, ‘Moral Conflict and Political Legitmacy’ (1987) 16 Philosophy & Public Affairs 215 
(noting the old adage to the contrary) 
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or final responsibility for identifying the appropriate constraints on ordinary 
democratic decision-making.” 

Secondly, once liberalism is recognised as a coherent and perhaps attractive 
philosophical option, republicanism no longer can claim victory by default. 
Instead, the positive case for Heller's position has to be made. At minimum, we 
need to hear from Dyzenhaus how he would respond to arguments questioning 
whether republicanism and its core notion of popular sovereignty can generate a 
robust account of rights. In this regard, he might wish to consider Lawrence 
Sager's argument attributing to republicanism precisely the sin that Dyzenhaus 
attributes to Rawls, namely that of unjustifiably building significant constraints 
into the idea of democratic deliberation before that deliberation ever gets going.?? 

Finally, even if Dyzenhaus were to succeed in demonstrating that a republican 
justification of democratic government is superior to the available liberal 
alternatives, that demonstration alone is not sufficient to defend what seems to 
be the most distinctive and controversial feature of Heller's thought, namely his 
*protestantism' on the question of who (what institution) ought to have 
responsibility for defining the appropriate constraints on democratic decision- 
making.?? For Dyzenhaus is still obliged to respond to the arguments of prominent 
theorists, including Professors Michelman and Ackerman, who have embraced 
republicanism yet reject Heller's protestantism by claiming that the concept of 
popular sovereignty entails judicial supremacy.?? 

In sum, Heller’s republicanism is not adequately defended on the ground that it 
is the only coherent theory of non-authoritarian government, nor is it fair for 
Dyzenhaus simply to assume that the acceptance of republicanism entails the 
rejection of judicial supremacy. The latter conclusion may follow if one is willing 
to bet, as Heller apparently was, that ‘the organic political process will secure the 
genuine rights of men more certainly if it is not hindered by the artificial and 





27 Some work, informed by the somewhat cynical (and therefore anti-republican) account of politics 
developed by ‘public choice’ theorists, argues that the different branches ought to share in the 
articulation of the constitution See, for example, B. Friedman, ‘Dialogue and Judicial Review’ (1993) 
91 Michigan Law Review 577 Others who would seem to qualify as liberals argue that judicial review 
should be avoided because it ıs ineffectual or counterproductive to the protection of nghts M 
Klarman, n 25 above. Still others argue (in a Schmittian vein), that, at least for some purposes, the 
executive ought to be the ‘guardian’ of the constitution. See M Paulsen, "The Most Dangerous 
Branch. Executive Power to Say What the Law Is’ (1994) 83 Georgetown Law Journal 217, see also 
the replies of Professors Eisgruber and Levinson, and the sur-reply of Professor Paulsen in the same 
volume 

28 L. Sager, ‘The Incorrigible Constitution’ (1990) 65 New York University Law Review 893, 922. 
According to Sager, the republican is worse off on this score than the liberal because the liberal at 
least has an explanation about why certain values should be protected against majority decision- 
making, whereas the republican seems not to. Dyzenhaus might respond that the constraints immanent 
in the idea of popular sovereignty are those that are required to teat each citizen as potentially 
autonomous and self-governing But then, as Sager points out, he begins to sound an awful lot like a 
Rawlsian seeking to identify the fair terms of political co-operation among free and equal individuals; 
ibid at 923. 

29 See Sanford Levinson, Constitutional Faith (Princeton: Princeton. University Press, 1988) 27 
(contrasting the ‘catholic’ view that constitutional regimes require a final authoritative interpreter 
with the ‘protestant’ view that each citizen 1s authorised and obligated to develop his or her own 
account of a nation’s constitution). 

30 See Michelman, n 24 above, 1537; B. Ackerman, ‘Constitutional Politics/Constitutional Law’ (1989) 
99 Yale Law Journal 457. In light of the Nazi experience, 1 presume that Dyzenhaus would be 
particularly unattracted to Ackerman’s republicanism, which holds that the constraints immanent in 
the principle of popular sovereignty are defined in moments of heightened popular political activity. 
Ackerman's theory will also be unattractive to Dyzenhaus because the whole point of his distinction 
between constitutional and ordinary politics ıs to defend judicial review as a means of enforcing the 
political consensus achieved in moments of constitutional politics. 
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rationalistic intrusion of the courts';?! ie, that representative democracy will lift 
itself up by its bootstraps and transform itself into a ‘republic of reasons. 3? Surely, 
however, Dyzenhaus must recognise that liberals and republicans who decline 
Heller's wager have coherent and perhaps even cogent reasons for doing so.33 


31 R. Dworkin, n 16 above, 146. 

32 Cass R Sunstein, The Partial Constitution (Cambridge: Harvard University Press, 1993) 17. 
Sunstein’s recent argument that courts should refrain from removing controversial moral and political 
issues from the political process bears some resemblance to Heller’s See Cass R. Sunstein, Legal 
Reasoning and Political Conflict (New York: Oxford University Press, 1996). 

33 For a cogent liberal argument for judicial review, see R. Brown, ‘Accountability, Liberty, and the 
Constitution’ (1998) 98 Columbia Law Review 531, 571 (‘If one's commitment ts to liberty, then the 
theoretical starting point for government should be a body whose duty it is to protect the liberty of the 
people and whose inclination to infringe liberty is institutionally at its weakest.’) Brown argues that, 
under the structure of government created by the US Constitution, the pnnciple of democratic 
accountability is best understood as a principle immanent in the concept of liberal government. She 
thus turns the tables on Heller and Dyzenhaus, arguing (to paraphrase Dyzenhaus) that ‘democracy 
should accept its fall into liberalism.’ 
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Ralf Rogowski and Ton Wilthagen (eds), Reflexive Labour Law: Studies in 
Industrial Relations and Employment Regulation, Deventer: Kluwer, 1994, viii 
+ 390 pp, pb £45.00. 


Let there be no doubt, even if confusion abounds; systems theory sends a vital 
message to labour law. The message is expressed in unfamiliar jargon, such as the 
‘regulatory trilemma’, ‘autopoiesis’, and ‘structural coupling’, or terms which 
seem familiar but are seldom understood in their intended sense, such as ‘reflexive 
law’ and ‘juridification’. These flourishes of theory discourage the intellectual 
engagement of labour lawyers in the UK, who prefer their traditional stance of 
pragmatic, political realism. But the pragmatic labour lawyer has much to learn 
from systems theory. 

The principal message from systems theory which is of relevance to labour 
lawyers concems the effectiveness of regulation. Consider the plan to introduce a 
minimum wage in the UK. How can the law achieve its end of raising the living 
standards of the lowest paid without deleterious effects on this and other groups in 
society? The first point, which is not unfamiliar, is that this political aim will have 
to be translated into legal terminology in the form of a statute. In order to reorient 
the law towards this goal, the legal system must explain to itself what is required. 
One step in this translation, for example, must be to identify the categories of 
contracts to which price regulation applies: is it confined to contracts of 
employment, or should it include some other species of contracts for services, 
and, if the latter, how can the legal system describe in its own terms the reach of 
those categories of contracts, given its traditional intellectual bifurcation of 
contracts of employment and contracts for services? 

The second point is less familiar. Once legal regulation has been achieved, the 
regulated groups will understand the meaning of this regulation, not in legal terms, 
but from their own perspective. The management of a business may perceive the 
minimum wage law to be another regulatory cost to the business, which, like all 
costs, should be minimised so far as possible. This objective of minimising the 
costs of regulation can be achieved by a combination of measures. The option of 
making workers redundant seems to me the least probable, because it assumes an 
unrealistic degree of elasticity of demand for labour. Much more likely responses 
include a reconfiguration of the wage structure so that the lowest paid gain at the 
expense of the slightly better off, with no net increase in wage costs, or, 
alternatively, the elimination of non-wage costs, fringe benefits, for the lowest 
paid, so that the total labour cost for each employee remains constant or is even 
reduced. Indeed, the advent of the minimum wage is likely to be used to justify 
challenges to settled differentials in pay between groups within a firm’s internal 
labour market, an objective which probably meshes with other management aims 
such as flexibility and derigidification of internal labour markets. There are other 
groups as well, such as employees and trade unions, who will place their own 
meaning on the regulation. The crucial point is that a double translation occurs: 
first, the political aspiration becomes a communication within the legal system; 
then, the message from the legal system is translated into a different message in the 
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system of labour-management relations. Like ‘Chinese Whispers’, the message 
becomes distorted as it passes from one group (or, more precisely, communication 
system) to the next. 

Systems theory insists pessimistically that, at the end of this process, the 
message will be distorted, so that the political aim will not be fulfilled. 
Furthermore, since the cause of regulatory failure lies in a communication 
problem, we cannot alter the outcome except at the margins by increasing the 
penalties for disobedience. By increasing the costs to employers of disobeying a 
tule requiring a minimum wage, we merely increase the incentives for avoiding 
compliance with the regulation. The solution must be instead to address the 
problem of communication. The real object of regulation must be to alter the 
perspective of management, so that payment of workers according to the standard 
of the minimum wage becomes a goal of the management system itself. This 
ambition is, of course, quite fanciful: management must remain committed to the 
principal goal of making a profit, labour is inescapably a cost, and the objective of 
the minimum wage is to raise that cost, which must be at the expense of profit. 

In view of these obstacles to direct regulatory intervention, systems theory points 
in the direction of second best. The objective of legal regulation becomes to insert 
into management’s communication system an irritant, a virus, which, because it is 
an intrinsic part of that perspective, affects management’s decisions. The 
behaviour of management will not conform to the desired political goal, but if 
the implant thrives, it will reorient management behaviour towards a more 
concordant goal. The trick is then to discover a suitable virus. One possibility 
might be that we can detect in the current objectives of management an ambition to 
flatten hierarchies of pay in order to justify greater requirements of flexibility from 
labour. If the virus of legal regulation provokes moves towards such flattening, we 
may indirectly and only approximately achieve the objective of the raising of 
levels of pay for the lowest paid. This may prove effective regulation because the 
host environment, the management perspective, is susceptible to the infection, (ie 
the message about flattening hierarchies in pay). To get the message across to the 
management system, to introduce the virus, so that management reorients itself 
towards that objective presents a serious problem of communication. Reflexive 
labour law is the science of designing legal regulation which provokes a 
reconfiguration of self-regulation by management. It comprises the task of 
selecting the virus which is most likely to harmonise with the original political 
objective. 

This example of the minimum wage is simplified in several respects. Labour law 
regulation applies to the complex environment of work, where many groups with 
competing and contradictory communication systems or perspectives operate 
simultaneously. Any regulatory message will be heard by trade unions, workers, 
the collective bargaining system, the works council, the health and safety 
committee, the job centre, social security administrators, academic disciplines, and 
so forth. The regulation will be heard by each perspective, and each 
communication system will take its own action in relation to the noise, whether 
it be a particular reading or a complete misunderstanding and perversion. Reflexive 
labour law needs to be able to predict how the regulatory message is read and 
incorporated by all these communication systems, for it may lead to reorientation 
of behaviour within these systems that runs counter to the original political 
objectives of the regulation. A second crucial simplification of the example is that 
we suppose that only one message will be communicated, whereas of course there 
is a constant stream of legal regulation of work. To continue the metaphor, the 
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environment of work is swimming with viruses which may turn out to be anti- 
bodies which neutralise the impact of other viruses. A third crucial simplification is 
the assumption of uniformity of objectives and communication systems in the 
world of work, though there will be in fact significant contrasts between 
organisations, such as those between small and large firms, the public and private 
sector, service sector and industry, unionised and non-unionised work-forces, 
monopolies and those subject to global competitive pressures. 

The editors of this volume of essays have gathered together fourteen papers, 
presented at several conferences, that commence a discussion of the daunting task 
presented by the ambitions of reflexive labour law. Few of the essays, however, 
display much understanding of the theoretical perspective, and one describes its 
reaction to systems theory as ‘angry dismissal’ (p97). The editors, in their 
introduction, strive valiantly to bring the work of all the authors within their theme, 
but their endeavours fail to convince. 

This lack of thematic unity is not true with respect to the essay by Teubner, the 
inventor of this reflexive law agenda. Teubner defends an unfashionable model of 
the company in which the enterprise has an interest ‘in itself’. The point of this 
rather abstract discussion is to present the business organisation not only as a 
procedure for reconciling the interests of a wide range of stakeholders (in which no 
one stakeholder should enjoy the power of veto), but also as a procedure for 
mediating between the productive goal of the enterprise and its contribution to 
social stability and other social functions, such as meeting consumer needs and 
protection of the environment. On this view, it seems that it is appropriate to have 
the labour interest represented as a stakeholder in the governance of the 
organisation. It is also appropriate for labour law to provide a control over 
corporate action in order to produce social guarantees, such as the minimum wage. 
Yet these mechanisms of internal governance and external regulation need to be 
further qualified by mandatory procedures which empower the company to counter 
the private interest of labour with considerations of broader public interests. What 
does this mean in concrete terms? Teubner admits: ‘It is evident that this formula 
cannot easily be reduced to a concrete legal formulation. But it conveys directions 
and indications’ (p45). Well, what kind of indication does it give to labour law? 
Teubner only spells out the implications for the German supervisory board system 
of codetermination, which leave the supervisory board in control of the 
organisation, so that it can override particular stakeholder interests such as the 
shareholders and, I infer, the workers. But I think that there are implications of 
more general application. If a key objective of labour law regulation is to influence 
the behaviour of management, we need to consider how management constitutes 
itself as an organisation with its own perspective or communication system. We 
can only make this host, the corporation, receptive to the virus of labour law 
regulation, if the host is itself constituted in ways which permit the spread of the 
infection. The internal procedures and balance struck between private and public 
interests within the company, that is how the company is constituted as a 
communication system with its own agenda, become of considerable concern to 
labour lawyers. In the UK, the company law system creates a regulatory structure 
which, by awarding priority to one private interest, the shareholders, establishes a 
communication system that is deaf to the claims of other private interests such as 
labour, and that rarely hears any communication about the public interest. The 
point, I think, is that at the top of a labour law agenda must be a reform of the 
structures of companies with the objective of not only integrating the claims of all 
stakeholders, but also of permitting the company to act autonomously. 
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The essay by Rogowski also demonstrates a sure touch with systems theory. As 
well as providing a general introduction to reflexive labour law, he also tackles one 
of its perplexing features. What are the systems of communication that we are 
examining in labour law? Is labour law itself a system? Is the ‘industrial relations 
system’ a system in the intended sense? Rogowski argues in favour of an 
affirmative answer to both questions, though he acknowledges that the extent to 
which labour law has achieved autonomy as a subsystem of law varies between 
countries. He seems to attribute this variation to the degree of the autonomy of 
labour courts from the remainder of the judicial system. I am more sceptical about 
describing ‘industrial relations systems’ as systems in the intended sense, for this 
idea of system seems to derive from a sociological discourse which defines and 
justifies a particular discipline within the academy. In fact, Rogowski confines the 
discussion to stable collective bargaining systems, which more plausibly can be 
described as self-referential and self-reproducing. Even in that limited context, 
however, writing from an English perspective, it is not at all clear that collective 
bargaining achieves the requisite level of closure, such as a clear distinction 
between issues which are collectively negotiable and those which are not. With 
respect to treating labour law as a system in the intended sense, the forces 
operating against this seem immense. The social importance of work renders it too 
vital a subject for the political system to refrain from constant intervention 
designed to recapture control from the legal system, and the legal system itself, for 
the same reason, resists the evolution of a sub-system. Thus the ordinary courts 
constantly block the operations of labour courts. Rogowski perhaps unduly 
emphasises the role of labour courts in the evolution of a labour law system. Surely 
of equal importance to this evolution is the development of a scholarly discourse, 
which describes and analyses a distinctive set of self-referential principles and 
concepts. 

Wilthagen picks a good topic for an investigation of reflexive law. In both the 
UK and the Netherlands, the command and control regulatory strategy of detailed 
technical laws regarding health and safety at work was partially replaced by a 
process of self-regulation through health and safety committees. This fits into a 
reflexive law perspective: the legal regulation seeks to provoke a reconfiguration 
of the institutions of the company and industrial relations towards self-regulation, 
and this self-regulatory system then develops its own methods for addressing 
problems of health and safety at work at the local level. But then the question 
becomes: how should we measure the success of this transformation in style of 
regulation? If we find that each organisation has placed its own interpretation on 
how self-regulation should be implemented, so that there is little uniformity in the 
practices of health and safety committees, does this represent a success of self- 
regulation or a failure to achieve the desired level of self-regulation? If we count 
the numbers of people injured at work and find this has not been affected, does this 
represent a failure, or does it show that, in the process of self-determination, the 
trade-offs between the demands of production and safety have been much the same 
as those achieved under the prior regulatory regime? Perhaps this similarity of 
outcomes from different styles of regulation should not be surprising, for 
Wilthagen’s argument is rather that the labour inspectors themselves develop 
under the command and control model their own autonomous communication 
system with businesses, the agency discretion, which is, as every study always 
reveals, a process of negotiation with the subject of the regulation. Wilthagen’s 
conclusion is that reflexive regulation is useful up to a point, but that old fashioned 
command and control strategies also have a vital role to play. Perhaps a better 


© The Modern Law Review Limited 1998 919 


The Modern Law Review [Vol. 61 


conclusion might be that health and safety committees represent poor reflexive 
law, for there is inadequate provision for structural coupling with management 
systems. 

The fact that most of the essays lack any serious engagement with the theory of 
reflexive law does not, of course, mean that they are uninteresting. I would pick out 
a few original essays. Simitis reflects on the paradox that legislation and collective 
agreements designed to protect the dignity and autonomy of individuals against the 
personal subordination and hierarchy established by individual contracts of 
employment also have the effect, by their generality, of blocking individuality, 
idiosyncrasy, privacy and self-determination by the individual. His solution 
appears to be strong legal guarantees protecting individual self-determination, 
which is hardly a reflexive labour law approach, and seems to me unlikely to 
resolve the paradox. Blancke describes German dismissal law, examines the 
empirical surveys of its effects, and explores the remarkable judicial development 
of legal doctrines which improve the protection of employees from dismissal. The 
latter development appears striking for a codified system of law, but it is a typical 
common law style of evolution based upon precedent with a dash of principle. 
Havinga supplies an analysis of the results of empirical research into the operation 
of the Dutch laws controlling collective or economic dismissals, which, by 
identifying the strategies available to employers to resist it, helps to explain why 
this ambitious law has little social effect. 

It is not surprising that reflexive labour law gets off to a faltering start in this 
volume. Apart from the unfamiliarity of the analytical tools, it runs counter to the 
traditional spice of labour law. We are accustomed to seeing the world in terms of 
interest groups, capital and labour, and conspiracies, competing in the workplace 
and in the legislature for the advancement of self-interest. By moving the analysis 
from groups to communication systems, systems theory translates political and 
economic battles into problems of communication between social systems. When 
the statisticians discover that the minimum wage law has failed to alter the lot of 
the low paid, it will be much more controversial to blame this on a self-interested 
conspiracy of employers than on a failure of communication between law and 
management systems. This removal of conflicting groups from the analysis 
explains the anger provoked by the science of reflexive law, for no space remains 
for insisting upon the vital contribution of worker solidarity to effective regulation 
and social progress. In my view, however, we ignore the insights of systems theory 
at our peril. The theory sensitises us to many of the difficulties of effective 
regulation and to the complexity of the regulated field. 


Hugh Collins* 


W. T. Murphy, The Oldest Social Science? Configurations of Law and 
Modernity, Oxford: Clarendon Press, 1997, xii + 269 pp, hb, £35.00. 


What is the role and function of law now? What do our answers say to ‘the 
increasingly elaborate corpus of modern legal theory, to current achievements in 
socio-legal studies’, and to the place of law in the future? These are large 
questions. Tim Murphy’s book, stimulating, informed, perceptive, and elegant, is 
short. One should not therefore be surprised that he does not decisively answer 
them. That, however, is his virtue. If The Oldest Social Science? says as much to 
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those interested in the present place and standing of the law — for whom I cannot 
speak — as it does to those concerned with political theory and its connections to 
the societies that it is thought to be for — for whom perhaps I can - this will be in 
virtue of the success with which it pursues the questions it does and galvanises the 
reader into thinking about what his or her own answers might be. 

Murphy argues that we read the diversity that is now about us in two quite 
different ways. One, ancient and English — he concedes in a late footnote that he 
cannot speak of Romanised places — is to see law as the sovereign adjudicator, 
presuming to ‘penetrate’ an individual's intentions and judge them. The other, 
modern and general, is to see law as no more than 'programme', one practice 
among many. The first we inherit from the moral purposes of Christianity, in which 
‘the attainment of hygiene and health, mens sana in corpore sano, comes to mean 
the astringency of a Flash and Brillo of the soul', and from its secular successors. It 
leads us to suppose that the task is to establish and maintain a normative order. The 
second we inherit from the practical ambitions of modern states. The first, Murphy 
argues, rests on the presumption of enforced authority over a single 'society'. The 
second, which, like Max Weber, he attributes to the success of administration and 
its social-scientific view, now presumes no more than overlapping sets of what the 
German social theorist Niklas Luhmann describes as ‘systems’ arranged in a more 
"horizontal' fashion. The one is concemed with practical reason, with that 
reasoning, in Bernard Williams’ nice formulation, that the world should fit; the 
other with theoretical reason, that reasoning that should fit the world. We hold both 
readings in our heads still, but the second is displacing the first. As it does so, the 
role and function of the common law are put into question. 

This would seem to return us to Weber's tragedy. Pure law is formally rational 
and serves the ruler. But to have its effect, ‘it needed’, as Murphy puts it, ‘to 
presuppose a man who was inwardly dead, a **Man Without Qualities", without 
Innerlichkeit. The autonomy which results may — must? — dissipate into an iron 
cage’. This is why Weber's commentators, while accepting his distinction between 
the substantive and the rational, have so strenuously resisted replacing the one with 
the other. Without ethical substance, they insist, there is no autonomy, which to be 
sovereign, must be ethically guided. Weber himself said much the same. Three 
pages before the end of his book, Murphy can be taken to be doing so too. 'I take 
issue with the general assumption that law is the solution to society's problems. 
But in so doing’, he admits, ‘I am not able to suggest any other’. He agrees with the 
anthropologist Clifford Geertz that there are too many profundities in the world 
already, and too many prescriptions. What he wants instead to do is to re-state the 
problem. 

To do so, he proposes an autopoiesis. Drawing on Luhmann, and drawing 
Luhmann out, he encourages those concerned with the law, and by extension 
sociologists and students of politics and others, to think of themselves as living in 
creative ‘systems’. (The notion of a ‘system’, he does not quite say, is unfortunate. 
Luhmann, as he does say, has been much misunderstood, not least because 
“systems theory’, which Luhmann qualifies merely with a ‘neo-’, presumes that 
each element in a set is connected in such a way that any change in its state causes 
a change in the state of all the others. In using the image, Luhmann appears still to 
presume what commentators like Murphy himself deliberately wish to reject: that 
in human affairs, such sets or ‘systems’, if they ever existed, have gone, that there 
are no ‘societies’, separate from each other and in principle or in fact self- 
contained and self-sustaining.) These ‘systems’ — let us call them ‘practices’ — are 
not now, if they ever were, subordinated to a central authority, to a throne or its 
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successor and its laws. They are horizontally rather than hierarchically connected. 
Some, moreover, are very loosely connected, if at all, to others. Some, an 
increasing number, are connected more closely to practices in other juridical states 
than to any in their own. Few are fixed and sharply bounded. Not all are what we 
commonly think of as ‘institutions’. Nor can they sufficiently be defined, as some 
sociologists have been used to defining them, by their ‘functions’, the purposes of 
the people in them, the outputs they produce, or the effects they have; to do so 
would be to revert to the old presumption that our social categories are derived 
from the law. 

The practices are more illuminatingly seen as ways collectively of going on in 
which ‘communication’ is central: sets of activities in which, or through which, 
people are in various ways, by various channels, ‘saying’ things to each other and 
those in other practices, defining and re-defining themselves and what they believe 
and do, and in so doing — hence ‘autopoeisis’ — creating and re-creating 
themselves. But they are not independent, free-willing and free-wheeling. Each 
processes ‘the information’, as Murphy puts it, or the ‘perturbations’ that it 
receives from its environment, and this environment will always include others. In 
some cases, a practice can make its environment. In others, it must take it as it is. 
The lines between practices, therefore, like most of the practices themselves, are 
constantly changing. It is a world of ‘shifting alliances’ and ‘mobile objectives’, 
‘messy’ and ‘unpredictable’. The long-standing picture of a single centre has to be 
replaced with a picture of many ‘which are in effect’, Murphy remarks in rare 
obscurity, ‘projections on the screens of the internal environments of systems’. 
(Once again Luhmann, with his ‘clear lines of demarcation’ and ‘distinctions — 
endless distinctions!’, is more Murphy’s starting point than his conclusion, of 
interest principally because unlike virtually all other social theorists of latish 
modernity, he sees that our old conception of an authoritatively ordered ‘society’ is 
now more ‘memory’, as Murphy puts it, than fact.) 

If Weber’s disenchanted world of ‘formally rational’ law, bureaucratic 
administration and hierarchically ordered institutions, against which only the 
heroic could hope to pit themselves was middle modernity, this is late. It is 
certainly different from where we were a century ago, and Weber’s conclusion, 
Murphy argues, cannot stand. The law is no longer supreme. Administration once 
took the form of adjudication. Adjudication now takes the form of administration. 
But many practices, within states and across them, escape legal rules altogether. 
This is evident in the new terms of art. The common law’s ‘individuals’ or 
‘persons’, individual or corporate, are being replaced by more elusive 
constructions. The language of law, and the moral authority it embodies, once 
the sole language and authority of government, is being displaced by ‘popular 
moralism’ (the consequence of democratisation) and the frames of reference of 
social science and ‘policy’, by performance indicators, ‘conceived and practised on 
an increasingly international basis’. In this, law is just one way among several of 
doing things, merely ‘one register of communication among many’, running 
parallel to the rest with no decisive authority over them all. In Paul Veyne’s fine 
image, it has, like ‘the state’ and ‘society’ itself, at last been revealed for what 
perhaps it has always been, a ‘noble drapery’, a ‘rationalist abstraction’, ‘laid over 
programmes whose diversity is secretly enormous’. 

The diagnosis is a little sweeping. In theory, if never quite so thoroughly in 
practice, the modem state was indeed predicated on an impersonal law which 
governed the sovereign as it did his subjects. And in Britain, that law was intended 
to have exactly the ‘role and function’ once given to God’s law. The second half of 
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Hobbes’ Leviathan, held by many to be the canonical statement of what makes 
modern states modern, makes that plain. So does Max Weber, with the difference 
only that the inspiration of this law has been forgotten, its moral impulse subsumed 
in the administrative powers to which it gave rise and their increasing scope. It was 
at that point, the moment of middle modernity, that states cultivated what Murphy 
describes as their ‘statistical sensibilities’ and the social sciences to ground them. 
This continues. The agencies and proliferating quasi-agencies of the state continue 
to be monitored by other such agencies, and all continue to be subject to technical 
appraisal. In this respect, Murphy's generalised *modernity' is like Weber's, more 
than a century old. In another respect, however, it was not yet in Murphy's other 
sense ‘modem’ at all. It was a state of affairs in which the state itself, backed by 
law which directed it to do so, retained and was indeed extending its sovereignty. It 
is only now, in late, or the latest, modernity, the years since the Seventies, that the 
state is relinquishing large parts of its previous responsibilities to a *society' that, 
as Murphy rightly says, is itself escaping the net of any one state and ceasing, in 
any exact sense, to be a single 'system'. 

One could, accordingly, ask for more detail. How more exactly should we, in 
Murphy's word, 're-think' what we inhabit and have to deal with? And are there 
examples? To the first of these questions, Murphy's only firm answers are 
negative. What he sees as ‘epistemic primitiveness’ of the common law tradition, 
in which it is supposed that only *persons' exist, that they have intentions, and that 
these intentions can be uncovered in sceptical inquiry, will not do. And 'the term 
"society" ', he insists, over which law supposedly rules, ‘has ceased to refer to 
anything useful’. We should attend to particular themes in particular practices, and 
to sets of practices; and these are the product of complex determinations and 
choices (of intentional persons?) that it is no longer useful to try to disentangle. Of 
examples, he offers few, insisting only that he is not talking solely of those states of 
affairs in what we think of as ‘economy’. What matters to him more is to insist that 
law is no longer sovereign and society merely a memory, so that it makes no sense 
now to expect that law can continue to be an answer to the problems of ‘society’. 

Yet there is a problem still, the problem — in a word that Murphy evidently does 
not want to use — of responsibility. To address this, there is a place still for the 
‘epistemic nihilism’ of ‘legal scepticism’. For the naivety and obscurantism of the 
law, its insistence on the individual, is also its redeeming virtue. It unsceptically 
insists still on the defence of the ‘moral individual in the face of objectivism and 
technology’. In so doing, Murphy suggests, it provides an essential ‘compensation’ 
for the world we have created, an instrument of ‘conscience’, a ‘refuge from the 
squalls of existence’. The place of the oldest social science in a world constructed 
in the image of the new is not so much to legislate in advance as to appraise after 
the event, and in so doing — judicial review is an example — to re-introduce moral 
arguments, arguments that will now be more particular, as befits the variety of 
practices they apply to, into the law. It is ‘a counterfactual enclave in which good 
can still triumph over evil, in which the equality of all envisaged in the Last 
Judgement can be anticipated and enacted on every occasion, and where truth can 
still be a matter of immediacy’. 

The excessive sweep of Murphy’s history, therefore, does not matter for his case. 
His anxiety is plain. If I read him correctly, it has two parts. Professionally, lawyers 
in England should not continue to suppose that the responsibility of institutions is a 
matter for civil law. There are many practices, some institutional in the old sense of 
the word, many not so, which escape the authority on which that law rests. 
Morally, however, there has to be some way of calling these practices to account, 
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and in the absence of parliamentary authority, the assumptions and procedures of 
the common law are the best we have. The law has less and less say in what comes 
to be practised. Commercial law, administrative law and other such specialisms — 
specialisms, Murphy notes, of technical audit rather than moral appraisal — can 
merely address some of the questions that arise in practices that already exist. But 
this is not legal sovereignty. Lawyers, I accordingly read him to be saying, should 
abandon their fantasies (or if they have already done so, their nostalgias) and 
reconsider their purposes. These are those that government is now tending to 
abandon, and in the case of practices that cross the boundaries of juridical states, 
those which governments have never been able to pursue. It would seem to follow 
that as law ceases to be sovereign in the state, it has to become more political 
outside it; or if not in any usual sense of the term more political, at least more 
moral. Yet if it is to have authority, the further implication, which Murphy does not 
draw, would seem to be a constitutional and perhaps also international law that 
once established, is separate from and independent of any elected authority. Is not 
a sovereignty of sorts, albeit on different foundations, therefore inescapable? 


Geoffrey Hawthorn* 


* Faculty of Social and Political Sciences, Cambridge. 
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